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Foreword 

Due to the way Pennsylvania s local government system has evolved, the Commonwealth today has a large number 
of very small local governments. More than 80 percent of Pennsylvania s municipalities have populations under 
5,000, a size generally accepted as the point where full-time municipal management becomes feasible. These small 
municipalities are ably served by dedicated elected and appointed officials. For the most part, they are 
conscientious in learning and performing their civic tasks. Large numbers of them take advantage of training and 
education programs offered through the Governor s Center for Local Government Services and the several 
municipal associations. But from time to time the occasion arises when professional advice and expertise is needed 
on the spot. The only professional source of assistance readily at hand in many places is the municipal solicitor. 

Because of the pivotal role of the solicitor as the first recourse in rendering technical assistance to municipal officials, 
keeping solicitors up to date on municipal law takes on a critical perspective for the effective functioning of local 
governments. Periodically, colloquiums are offered by the Municipal Law Section of the Pennsylvania Bar Institute 
and the proceedings published by PBI. This publication was conceived as an introduction for attorneys new to 
municipal law practice. Project planning was done by George M. Aman III, Chair of the Municipal Law Section, PBI, 
Counsel to the Pennsylvania Municipal Authorities Association and of the firm of High, Swartz, Roberts & Seidel, 
Norristown and Thomas L. Wenger, Solicitor to the Pennsylvania State Association of Township Supervisors, and of 
the firm of Wix, Wenger & Weidner, Harrisburg. 

Individual chapters of the Handbook have been prepared by practicing municipal solicitors with particular expertise 
in the field on which they are writing. In future editions, additional chapters will be added to cover subject areas not 
treated in this edition. The Governor s Center for Local Government Services would like to extend its appreciation to 
the editors and authors of the various chapters for contributing their time and expertise to this publication. 

The material included in this publication is for the purpose of providing general information on subject areas of 
municipal law. Statements do not represent legal opinion on any particular issue, either by the author or by the 
Department of Community and Economic Development. Any viewpoints expressed within the individual chapters 
are solely those of the author. They do not represent positions or policy of the Department. 
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I Municipal Codes and Other Enabling Statutes 

Blake C. Marles, Esquire (updated March 2015) 
Stevens & Lee 
840 W. Hamilton Street 
Allentown, PA 18101 
(610) 997-5060 
bcm@stevenslee.com 

Municipal entities in Pennsylvania are both constitutionally mandated and creatures of statute. The Pennsylvania 
Constitution empowers the state legislature to classify counties, cities, boroughs and townships by population1 and 
requires it to provide for local governments “by general law.”2 The manner in which the state legislature has fulfilled 
those duties forms the basis for the local government structures with which we are familiar. 

Dillon’s Rule 
Though municipalities are constitutionally required to exist, their powers are limited by statute. Municipal governments 
possess no sovereign power or authority, and exist principally to act as trustees for the inhabitants of the territory they 
encompass.3 Their power and authority are generally within the control of the state legislature, which has the power to 
mold them, alter their powers or even abolish their individual corporate existences. The clearest judicial statement of the 
limitations statutorily imposed on municipalities is known as Dillon s Rule, and is derived from an early municipal 
hornbook entitled Dillon on Municipal Corporations. The rule is often expressed as follows: 

Nothing is better settled than that a municipality does not possess and cannot exercise any other 
than the following powers: 1) those granted in express words; 2) those necessarily or fairly implied in 
or incident to the powers expressly granted; and 3) those essential to the declared objects and 
purposes of the corporation, not simply convenient but indispensable. Any fair, reasonable doubt as 
to the existence of power is resolved by the courts against the corporation and therefore denied.5 

The clear statement of Dillon s Rule sustained generations of municipal lawyers, lending certainty to the advice they 
gave to clients. 

General Powers Clauses 
Contemporary solicitors find such certainty difficult for several reasons. First, the General Assembly has, in the 
latter part of the last century, enacted municipal code provisions with expansive language not easily interpreted 
using a Dillon s Rule-type analysis. For example, all municipal codes now contain “general powers” language 
allowing municipalities: 

To make and adopt all such ordinances, by-laws, rules and regulations not inconsistent with or 
restrained by the Constitution and laws of this commonwealth, as may be deemed expedient or 
necessary for the proper management, care and control of the [municipality] and its finances, and 
the maintenance of peace, good government and welfare of the [municipality] and its trade, 
commerce and manufacturers.6 

How does one reconcile the legislature s determination that all municipalities should be able to accomplish not only 
what is necessary, but also what is expedient, with the charge of Dillon s Rule that municipalities should be denied 
powers that are “simply convenient” if those powers aren t indispensable? 

Some commentators suggest that these additions to the various municipal codes have impliedly repealed Dillon s 
Rule,7 but the Pennsylvania courts have not generally adopted that reasoning.8 

1 

mailto:bcm@stevenslee.com
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Home Rule Law 
A second, more frontal assault against Dillon s Rule limitations finds substance in a 1968 amendment to the 
Pennsylvania Constitution, which authorizes municipalities to adopt home rule charters.9 This amendment expressly 
allows a home rule charter municipality to “exercise any power or perform any function not denied by [the] 
Constitution, by its home rule charter or by the General Assembly at any time.” Obviously, a home rule charter turns 
Dillon s Rule on its head. Questions concerning power and authority are to be resolved in favor of a home rule 
municipality, while the historic presumption is against all other municipalities possessing such power and authority. 

The 1968 Home Rule Amendment to the Pennsylvania Constitution was finally embodied in legislation with the 1972 
passage of the Home Rule Charter and Optional Plans Law,10 which both establishes a mechanism for the creation 
of either a Home Rule Charter or an Optional Plan for each municipality, and sets forth limitations upon the power of 
municipalities which choose to adopt a Home Rule Charter or Optional Plan.11 

Despite forty years since the passage of the Home Rule Charter and Optional Plans Law, the limited number of 
municipal entities choosing to adopt them has constrained the development of a large body of case law concerning 
Home Rule Charter and Optional Plan communities. What is apparent, however, is the courts ambivalence in 
deciding whether to impose greater liabilities and responsibilities upon those municipalities which opt to exercise 
greater power and authority.12 

Municipal Codes 
All municipalities (other than those adopting Home Rule Charters or Optional Plans) follow rules and procedures set 
forth in the various municipal codes.13 Although these codes do not create a hierarchy among the various classes of 
municipalities,1 neither do they create any degree of conformity.15 The unique provisions of each code were crafted 
to meet the particular historical needs of the type of community it addresses, and a municipal lawyer opines to his 
client at his peril if he fails to assure that he is dealing with the proper code. Imagine the embarrassment of a solicitor 
to a township of the second class who, based upon his clear recollection of a recently repealed provision of the 
Borough Code, suggests that his client s governing body can approve a municipal equipment purchase after it has 
already been consummated. While a borough council was statutorily empowered to grant such retrospective 
approvals until the Borough Code s recent recodification,16 a township board of supervisors could be surcharged for 
the very same action.17 

Other Statutes 
Unfortunately, even a thorough knowledge of the municipal codes themselves is seldom sufficient to render 
competent advice, as many other Pennsylvania statutes substantively impact municipal affairs. For example, there is 
an additional body of statutes generally codified into a general municipal law found at 53 P.S. §§ 101-11400 and 
§§ 54101-54251 which greatly impacts the authority of a municipality to operate, and regulates many of the 
procedures to which it must adhere. Many of these provisions will be discussed in the chapters which follow, and 
their impact is pervasive, regulating such things as the nature and limitations upon debt which can be incurred,18 

establishing procedural due process guidelines,19 creating municipal claims and liens procedures,20 impacting 
roadway activities,21 regulating land use and development,22 and requiring recycling of solid waste,23 to name just a 
few. If all such laws were located in Title 53, the job of the solicitor would be substantially easier than it is. 
Unfortunately, relevant laws have found their way into a myriad of locations within Purdon s statutes. Though the 
scope of this monograph forbids a lengthy dissertation on the subject, several examples come quickly to mind. The 
Local Agency Law, which establishes procedural guidelines, is now found in Title 2. If one is concerned about a 
single individual holding two or more offices that may be incompatible, a perusal of Title 65 is in order.2 If 
whistleblowers are a concern, Title 43 should be considered.25 Procurement questions can lead one to Title 73 (anti-
bid rigging),26 Title 8 (bonding requirements),27 Title 43 (Human Relations Act requirements),28 Title 65 (the 
Sunshine Act),29 federal statutes and the contracting provisions of the various municipal codes. The list is endless. In 
short, modern municipal practice may well be more diverse and complex than most other fields of law. The 
municipal lawyer, perhaps more than any other type of practitioner, needs to be a “jack of all trades,” or assure that 
he or she has competent assistance from specialists in many diverse fields of practice. There are few road maps to 
follow through the extraordinary number of statutes that regulate the activities of our municipal clients. We have 
certainly strayed far from the simple pastoral township envisioned by Thomas Jefferson so long ago, that “wisest 
invention ever devised by the wit of man for the perfect exercise of self government and for its preservation.”30 

2 

http:SunshineAct),29federalstatutesandthecontractingprovisionsofthevariousmunicipalcodes.Thelistisendless.In
http:theverysameaction.17
http:greaterpowerandauthority.12
http:municipalitieswhichchoosetoadoptaHomeRuleCharterorOptionalPlan.11
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Auditors, 460 A.2d 904 (Pa.Cmwlth. 1983); but see Scottsdale v. National Cable Television Corp., 476 Pa. 47, 381 A.2d 859 
(1977) (divided court, in an opinion written by Justice Packel, authorized municipal regulation of cable television franchising 
in primary reliance upon the general powers provisions in the Borough Code; proposition has not been cited by the 
appellate courts since that time except in the context of communications regulations). 
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19. Local Agency Law, 2 Pa.C.S. § 105, et seq. 
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II Constitutional Provisions 

Scott E. Coburn, Esquire (updated January 2015) 
General Counsel 
Pennsylvania State Association of Township Supervisors 
4855 Woodland Drive 
Enola, PA 17025 
(717) 763-0930 
scoburn@psats.org 

Municipal solicitors involvement with constitutional issues generally falls into one of the following broad categories: 
(1) assisting municipalities in navigating their role within the framework of the Pennsylvania Constitution; and (2) 
resolving challenges to municipal actions that trigger potential state and/or federal constitutional concerns. 

It is important to note that this section is not intended to comprehensively address all of the constitutional issues 
that municipal solicitors will face in their practices. Rather, it is merely intended to highlight many of the more 
commonly seen issues, some of which are addressed in more detail elsewhere in this publication. 

The Constitutional Framework 
Municipalities are “creations of the state with no powers of their own.” They have only those powers “expressly 
granted to them by the Constitution of the Commonwealth or by the General Assembly, and other authority 
implicitly necessary to carry into effect those express powers.”1 

The General Assembly has the authority to alter or remove any powers granted and obligations imposed by statute 
upon municipalities.2 But the General Assembly may not abrogate by statute the constitutional commands 
regarding municipalities obligations and duties to their citizens.3 In addition, the General Assembly has “no authority 
to remove a political subdivision s implicitly necessary authority to carry into effect its constitutional duties.”  

The Pennsylvania Constitution prohibits the General Assembly from delegating its legislative power to any other 
entity.5 However, the General Assembly may confer authority upon subordinate entities, such as municipalities, to 
implement policies that are appropriately and adequately established by it.6 Over the years, as citizens expectations 
of municipal governments have increased, the General Assembly s ability to deal with municipal government 
matters with specificity has decreased. As a result, statutory directives have become more general. In addition, 
depending on the subject matter, the General Assembly may confer more or less authority on those entities. For 
example, the General Assembly has held tight to its taxing power and provided municipalities with limited discretion 
and a narrow category of permitted taxes. Conversely, the General Assembly has, through the Municipalities 
Planning Code, afforded broad discretion to municipalities to manage land use. 

The two fundamental rules: (1) municipalities have only those powers given them by the General Assembly – which 
has been modified somewhat by more generalized legislative direction and greater judicial acknowledgment of 
implied powers; and (2) the General Assembly may not delegate its legislative powers – which has been softened by 
the ability of municipalities to exercise delegated authority to implement sufficiently expressed legislative intent – 
should be touchstones for municipal solicitors when interpreting, testing and applying relevant statutes and 
municipal ordinances and actions. 

Review of Pennsylvania Constitution’s Local Government Provisions 
The Pennsylvania Constitution contains an entire article – Article IX – dedicated to local government.7 The sections 
in Article IX are of varying degrees of significance to municipal solicitors and are summarized below. 

• Section 1 – This section requires that the General Assembly must provide for local governments. It 
also mandates that general laws be uniform as to all classes of local government when addressing 
procedural issues. 

4 
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• Sections 2 and 3 – These sections authorize home rule charters and optional plans of government. They 
are, in effect, enabling provisions. 

• Section 4 – This section addresses county government and identifies county officers, their terms and 
salaries, and various matters relating to elections. 

• Section 5 – This section provides the constitutional authority to municipalities to engage in cooperative 
agreements with other municipalities to jointly perform, delegate, or transfer any municipal function or 
responsibility. Intergovernmental cooperation is also addressed in the Intergovernmental Cooperation Act.8 

• Section 6 – This section is similar to an enabling statute in that it requires that the General Assembly 
permit the establishment and dissolution of governments covering two or more municipalities. 

• Section 7 – This section grants powers to area-wide governments or municipalities operating under an 
intergovernmental cooperation agreement. Like Section 6, this is very similar to an enabling statute. 

• Section 8 – This section addresses consolidation, merger and boundary change of municipalities and 
required the General Assembly to adopt uniform legislation within two years of its enactment. In 1994, the 
General Assembly enacted the Municipal Consolidation or Merger Act, which does not cover boundary 
changes.9 That leaves the initiative and referendum process (with some statutory provisions) as the sole 
means to accomplish a boundary change. 

• Section 9 – This section governs the appropriation of public funds. Among other things, it prohibits 
municipalities from becoming stockholders in corporations and provides that the General Assembly may 
establish standards by which municipalities and school districts may receive financial assistance. It also 
prohibits the appropriation of public funds for private purposes. The application of this section has been 
largely limited to the resolution of specific factual circumstances rather than the development of clear 
legal principles. Nonetheless, it is an important provision for municipal solicitors when confronted with 
questions as to the legality of proposed expenditures. As a general rule, the more distance that a 
proposed expenditure has from conventional governmental expenditures and as a private interest 
becomes more discernible in the transaction, the doubtfulness of the constitutionality of the proposed 
expenditure increases. 

• Section 10 – This section addresses local government debt and states that the General Assembly may 
set municipal debt limits. The subject of local government debt is more specifically addressed later in 
this handbook. 

• Section 11 – This section governs reapportionment, which must take place in certain municipalities in the 
year following each census. 

• Sections 12 and 13 – These sections apply exclusively to the City of Philadelphia and govern its debt and 
the abolition of certain countywide offices. 

• Section 14 – This section defines the following terms as used in the Pennsylvania Constitution: municipality, 
initiative and referendum. 

In addition, Article I, Section 27, a formerly little-cited or analyzed section of the Pennsylvania Constitution known as 
the Environmental Rights Amendment, came to prominence in a 2013 decision by the Pennsylvania Supreme Court. 
In that case, several municipalities and others challenged the constitutionality of Act 13 of 2012, which was a 
comprehensive rewrite of the statute governing oil and gas operations. Act 13 of 2012 established many statewide 
standards and prescribed where, with limited exceptions, oil and gas operations may and may not take place. 

In that case, a plurality of the Supreme Court confirmed that a legal challenge under the Environmental Rights 
Amendment may proceed upon alternate theories that the government infringed upon citizens rights to clean air and 
pure water and the presence of natural, scenic, historic and esthetic values of the environment or failed in its trustee 
obligations, which are both negative (prohibitory) and affirmative (implicating enactment of legislation and regulations). 
The Supreme Court also noted that the “General Assembly can neither offer political subdivisions purported relief from 
obligations under the Environmental Rights Amendment, nor can it remove necessary and reasonable authority from 
local governments to carry out” their constitutional duties. Those duties include the “duty to ‘conserve and maintain the 
public natural resources, including clean air and pure water, ‘for the benefit of all the people. ” The plurality found that 
numerous of the provisions in Act 13 of 2012 violated the Environmental Rights Amendment.10 
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The long-term fallout from this decision is unknown. However, there have already been numerous lawsuits initiated 
challenging municipal action or inaction as being in violation of the Environmental Rights Amendment.11 Therefore, 
municipal solicitors must be prepared to assist their municipal clients by ensuring that they conduct an appropriate 
analysis of how and whether their decisions will trigger a potential violation of the Environmental Rights Amendment. 

Prominent Federal and State Constitutional Issues 
In addition to the provisions in the Pennsylvania Constitution that govern the conduct of local governments, 
municipal solicitors must grapple with many other federal and state constitutional issues, including those in the 
areas identified below. 

Freedom of Speech 
The First Amendment bars governments from making any law abridging the freedom of speech. Many municipal 
actions face scrutiny as to whether they violate the rights protected by the First Amendment. 

Prayer and other religious activity. The United States Supreme Court recently ruled that prayer at public meetings 
is acceptable, depending on the circumstances and the governmental body s involvement in the development and 
review of the content. In that case, the governmental body did not review, edit or endorse the content of the 
prayers and permitted all types of religions to offer prayers at meetings.12 

A municipality s association with or conduct, endorsement or prohibition of any religiously oriented activity or 
display is also susceptible to challenge. These types of cases are usually driven by the facts of the particular case.13 

Billboards. Ordinances that regulate outdoor signs and billboards, including the more novel electronic billboards, 
may trigger First Amendment challenges and implicate the right to enjoy one s private property.1 The United 
States Supreme Court has opined that “while signs are a form of expression protected by the Free Speech Clause, 
they pose distinctive problems that are subject to municipalities police powers. Unlike oral speech, signs take up 
space and may obstruct views, distract motorists, displace alternative uses for land, and pose other problems that 
legitimately call for regulation…”15 

Courts have held that ordinances utilizing objective standards to regulate signs will be upheld if they are reasonably 
related to the “clearly permissible objectives of maintaining the aesthetics of an area” and addressing safety 
concerns by preventing distractions.16 However, a “blanket prohibition on billboards without justification cannot 
pass constitutional muster.”17 A federal district court recently found township s sign ordinance to be a prior restraint 
on speech after the township denied applications for billboards containing religious messages.18 But, the Third 
Circuit has upheld content-neutral ordinances that completely ban messages.19 

Employees and Matters of Public Concern. Violations of the First Amendment are frequently asserted by public 
employees who are terminated, suspended or otherwise disciplined for making public statements. A public 
employee s statements are constitutionally protected if: (1) when the employee makes the statement, he or she is 
speaking as a citizen; (2) the statement involved a matter of public concern; and (3) the government employer did 
not have an adequate justification for treating the employee differently from any other member of the general 
public as a result of the statement he or she made.20 

In one case the Supreme Court weighed whether statements by a municipal employee critical of her employers 
were sufficiently harmful to the legitimate interests of the government to warrant disciplinary action.21 In another 
case, a police chief reported on an officer s criminal activity and was then demoted. The court held that was a 
matter of public concern worthy of First Amendment protection.22 In still another, the Supreme Court held that 
public employees cannot be retaliated against for providing truthful testimony under subpoena.23 These decisions 
are heavily dependent on the facts of the case, but are worth noting for the simple fact that any action by a 
municipal employer, affecting or in response to employee expression, may raise a red flag. 

Campaign contribution bans also implicate First Amendment rights. The United States Court of Appeals for the 
Third Circuit recently upheld a municipal ban on campaign contributions by police because the purpose of the ban 
was to maintain the integrity and impartiality of the police force, not to restrict the employees First Amendment 
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rights. Thus, the municipal interest trumped the employees interest in speaking out on matters of public concern 
through their financial contributions.2  

Public Meetings. Municipal efforts to regulate citizen comments at public comments are also frequently the subject 
of litigation. Public meetings are considered limited public forums in First Amendment jurisprudence because they 
are held for the limited purpose of governing a geographic area and discussing topics related to that governance. 
The regulation of speech at a limited public forum must be viewpoint neutral and reasonable in light of the purpose 
served by the forum in order to be constitutional.25 

Adult Entertainment Industry. Another area where municipal regulations commonly lead to First Amendment 
challenges is the adult entertainment industry. Ordinances that prohibit or regulate the location or conduct of adult 
entertainment facilities are susceptible to challenge.26 If the purpose of the regulation of expression is unrelated to 
the suppression of expression, then the municipality must meet a lesser standard than if it is actually attempting to 
regulate the expression.27 For example, conditions that are placed on a change of use application to regulate the 
display and distribution of adult material to minors were found to be too restrictive.28 Prior restraints have also been 
found unconstitutional.29 

Regulating Specific Activities. Ordinances that impose permitting requirements for particular activities may raise 
First Amendment issues. Similarly, ordinances which govern the time, place and manner of particular activities may 
be questioned. Further, ordinances that might otherwise pass constitutional muster may be invalidated by overly 
stringent or haphazard application.30 

Regulating Specific Classes of Persons. Ordinances that regulate the admission or exclusion of classes of persons to 
designated events or places may be subject to question. For instance, an ordinance limiting admission to certain 
dance halls to persons of a certain age range was challenged.31 

Loitering. There are many instances in which anti-loitering ordinances have been held to unreasonably infringe on 
free speech.32 Where anti-loitering ordinances generally run afoul of the Constitution is when the “impermissible 
applications of the [ordinance] are substantial when judged in relation to [its] plainly legitimate sweep.”33 

Equal Protection 
Fourteenth Amendment equal protection challenges are another category of frequently recurring constitutional 
issues seen by municipal solicitors. An ordinance “will survive an attack based on the equal protection clause if the 
ordinance is reasonable, not arbitrary, and bears a rational relationship to a legitimate state objective.”3  

Any municipal action which differentiates between classes of people, such as residents versus nonresidents, is likely 
to give rise to an equal protection challenge.35 Any classification based on age or sex is similarly vulnerable. 

Tax enactments are a fertile source for classification issues. Courts have held that tax classifications must be rational 
and based on some legitimate distinction between the classes that provide a non-arbitrary and reasonable and just 
basis for the different treatment.36 For example, in 1996, the Commonwealth Court struck down a municipal 
business privilege tax which imposed the tax upon merchants, but exempted professional and service businesses 
from the tax.37 The court noted its willingness to credit any substantive distinction that justified the separate 
classifications. But in the absence of any reasonable basis for distinguishing those taxed from those not taxed, the 
court held that it had no option but to invalidate the ordinance. 

Employer-employee relations are yet another area in which equal protection challenges are often raised. For 
example, compulsory testing as a condition of employment may raise equal protection and unlawful search 
questions.38 But in another case, a mandatory urinalysis of a municipal firefighter was upheld.39 Therefore, solicitors 
must be careful to ensure that the testing is necessary and appropriate. 

Equal protection issues also arise in the context of employee terminations. Courts have held that municipal 
employees have personal or property rights in employment if they can establish a legitimate expectation of 
continued employment through a contract or statute. 0 
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Land use regulations can involve equal protection arguments if their effect is to exclude or substantially impair an 
activity which is otherwise legal. For example, a church, excluded from a commercial zone in which it wanted to 
locate, argued that the permitted uses within the zone were “under-inclusive” and the ordinance violated its right to 
equal protection. The court upheld the ordinance. 1 However, the important point for the diligent solicitor is that 
virtually every municipal action that expressly or implicitly differentiates or excludes certain activities, uses or groups 
of people is susceptible to an equal protection challenge. The key, always, to sustaining such municipal action is to 
establish a rational basis for the differentiation in question. 

Illegal Searches 
As a general rule, in order for a search to be constitutional, police must obtain a warrant that is supported by 
probable cause and issued by an independent judicial officer prior to conducting the search. There are numerous 
exceptions to that general rule, including one for searches and seizures of automobiles. The Pennsylvania Supreme 
Court recently adopted the federal exception to the warrant requirement for automobile searches. As a result, in 
order for police to lawfully conduct a search of an automobile without a warrant, they must have probable cause 
and need no exigent circumstances beyond the inherent mobility of a motor vehicle. 2 

The United States Supreme Court also recently resolved the question of whether warrantless searches of cell 
phones are constitutional. The Court found that warrantless searches of cell phones do not further governmental 
interests and implicate greater individual privacy interests. With respect to the privacy issue, the Court noted that 
cell phones place “vast quantities of personal information literally in the hands of individuals” and a search of a cell 
phone “bears little resemblance” to a physical search and “would typically expose to the government far more than 
the exhaustive search of a house.” 3 

Fourth Amendment challenges also arise in the context of municipal licensing efforts. For example, a court held that 
a municipal ordinance that required property inspections before issuance of a rental license was not facially 
unconstitutional because the municipality needed the property owner s consent prior to entering the premises. A 
property owner s refusal to provide consent would just mean that no license would be issued by the municipality, 
not that any constitutional rights had been violated.   

Use of Eminent Domain and Regulatory Takings 
In 2005, the United States Supreme Court issued a landmark decision regarding eminent domain by municipalities. 
In that case, the Supreme Court held that municipalities exercising their eminent domain powers must meet the 
following two burdens: (1) that the takings of the particular properties were “reasonably necessary” to satisfy the 
municipality s intended public purpose; and (2) that the takings were for “reasonably foreseeable needs.” 5 This 
decision gave a broad interpretation to the phrase “public use” in the Takings Clause. 

In response, in 2006, the Pennsylvania General Assembly adopted the Property Rights Protection Act. Among other 
things, this statute prohibited the use of eminent domain in order to use the condemned land for private 
enterprise. 6 In 2014, the Pennsylvania Supreme Court determined that a “proper public purpose” exists under the 
statute only if the public is the primary and paramount beneficiary of the taking. 7 

Another area of constitutional concern centers upon the issue of regulatory takings. These usually arise in the 
context of restrictive municipal ordinances, most generally in the area of land use control. Generally, the 
municipality s intent is not to take the property affected, but rather to limit a certain activity or use of the property. 
In response, the property owner usually claims that the regulation so deprives him or her of the use of the property 
that it has been effectively taken and compensation should be paid. 

The Pennsylvania Supreme Court set forth three conditions that must be met to determine whether a valid 
regulatory restriction constitutes a taking requiring just compensation for a landowner: (1) the interest of the general 
public, rather than a particular class of persons, must require governmental action; (2) the means must be necessary 
to effectuate that purpose; and (3) the means must not be unduly oppressive upon the property holder, considering 
the economic impact of the regulation, and the extent to which the government physically intrudes on the property. 8 
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The Pennsylvania Supreme Court further explained the heavy burden on a landowner, holding that to sustain a 
regulatory, or de facto, taking claim, it must be shown that the landowner was substantially deprived of the use and 
enjoyment of its property. 9 
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III Intergovernmental Cooperation 

Scott E. Coburn, Esquire (updated February 2015) 
General Counsel 
Pennsylvania State Association of Township Supervisors 
4855 Woodland Drive 
Enola, PA 17025 
(717) 763-0930 
scoburn@psats.org 

Intergovernmental cooperation agreements represent, in many instances, an efficient, cost-effective way for local 
governments to provide services to their residents. They have been used by local governments more and more in 
recent years in a wide variety of areas. 

The Pennsylvania Constitution authorizes local governments to “agree in the exercise of any function, power or 
responsibility with, or delegate or transfer any function, power or responsibility to, one or more other 
governmental units.”1 

The Intergovernmental Cooperation Act 
The Intergovernmental Cooperation Act (“ICA”) generally tracks the authorization set forth in the Pennsylvania 
Constitution,2 but imposes additional requirements on local governments seeking to share services and functions. 
The ICA applies to any “local government,” which is defined to include any “county, city of the second class, second 
A and third class, borough, incorporated town, township, school district, or any other similar general purpose unity 
of government” created by the General Assembly after July 12, 1972.3 Municipal authorities do not fall within the 
ICA s definition of local government. However, they have broad authority through the Municipalities Authorities Act 
to contract with each other and local governments to perform services authorized under that act. There is 
additional information on municipal authorities elsewhere in this handbook. 

In order to enter into an intergovernmental cooperation agreement, local governments must adopt an appropriate 
ordinance.5 The failure to adopt such an ordinance renders an intergovernmental cooperation agreement void.6 

Voters may also require a referendum election on a proposed intergovernmental cooperation agreement.7 

It is important to note that the ICA requires that any intergovernmental cooperation agreement, regardless of scope 
or value, be memorialized through ordinances adopted by all parties to the agreement. Local governments 
throughout the Commonwealth have historically engaged in some intergovernmental cooperation arrangements 
through “handshake deals” that do not technically comply with the ICA. These deals, as a result, could expose the 
municipalities and elected officials to liability or negative publicity. 

The ICA contains specific requirements for what must be included in the ordinance approving an intergovernmental 
cooperation agreement. The ordinance must specify: (1) the conditions of agreement; (2) the duration of the term of 
the agreement; (3) the purpose and objectives of the agreement; (4) the manner and extent of financing the 
agreement; (5) the organizational structure necessary to implement the agreement; (6) the manner in which real or 
personal property shall be acquired, managed, licensed or disposed of; and (7) that the entity created has the 
authority to enter into contract for group insurance and employee benefits, including Social Security, for any 
employees.8 It is not necessary that a specific term of the agreement be spelled out; it is sufficient that the 
ordinance state that the agreement will continue until terminated by the parties.9 

Local governments acting pursuant to an intergovernmental cooperation agreement must abide by the appropriate 
bidding requirements when soliciting bids for joint purchases.10 However, local governments within a county may 
participate in or purchase off of a contract entered into by the county and vendors or suppliers of goods without 
having to comply with competitive bidding requirements (because the county already presumably complied with 
the requirements).11 They may do the same with schools, colleges, universities and nonprofit human services 
agencies within the local government.12 
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Intergovernmental cooperation agreements take effect when the agreement has been adopted by ordinance by all 
cooperating local governments.13 

Examples of Intergovernmental Cooperation Agreements 
Councils of Government (“COGs”) – Countywide and area-wide COGs are becoming increasingly prevalent in 
Pennsylvania. They enable local governments in the same geographic region to pool resources to offer a wide 
variety of municipal services and programs, including community development, police, emergency management, 
equipment sharing, fiscal services, municipal management and solid waste collection and disposal. There are 
currently dozens and dozens of COGs. The Pennsylvania Association of Councils of Governments is an excellent 
resource for information on COGs. 

Joint Planning Commissions – The Municipalities Planning Code authorizes local governments to create joint 
planning commissions.1  

Uniform Construction Code Boards of Appeals – The Pennsylvania Construction Code Act permits municipalities to 
enter into ordinances for the joint administration and enforcement of the law.15 

Environmental Advisory Councils – One or more local governments may by ordinance establish an environmental 
advisory council to “advise other local governmental agencies, including, but not limited to, the planning 
commission, park and recreation boards and elected officials, on matters dealing with protection, conservation, 
management, promotion and use of natural resources.16 

Investments – Municipalities are permitted to pool resources for investment purposes.17 The Pennsylvania Local 
Government Investment Trust is an example of an intergovernmental cooperation agreement directed toward the 
investment of municipal funds. For more information, see www.plgit.com. 

Insurance and Pension – There are numerous intergovernmental cooperation arrangements for the acquisition of 
defined benefit and defined contribution pension plans, health insurance and unemployment compensation 
insurance. Examples of such arrangements are the Pennsylvania Townships Health Insurance Cooperative Trust, 
Pennsylvania Municipalities Pension Trust, PSATS Unemployment Compensation Group Trust (more information on 
each can be found at www.psatsinsurance.org), and the Delaware Valley Health Insurance Trust (more information 
available at www.dvit.com). 

Other Resources 
DCED makes available the “Intergovernmental Cooperation Handbook,” which is an excellent resource for municipal 
officials and solicitors and available for download from DCED s website. 

REFERENCES 
1. Pa.Const. art. IX, § 5. 

2. 53 Pa.C.S. § 2303(a). 

3. 53 Pa.C.S. § 2302. 

4. 53 P.S. § 306. 

5. 53 Pa.C.S. § 2305. 

6. Stein v. Commonwealth, Dep’t of Transp., Bureau of Licensing, 857 A.2d 719 (Pa.Cmwlth. 2004); Middletown Tp. v. County 
of Delaware Uniform Const. Code Bd. of Appeal, 42 A.3d 1196 (Pa.Cmwlth. 2012); Summit Tp. Indus. and Economic 
Development Authority v. County of Erie, 980 A.2d 191 (Pa.Cmwlth. 2009). 

7. 53 Pa.C.S. § 2306. 

8. 53 Pa.C.S. § 2307. 

9. In re Condemnation of 30.60 Acres of Land, 572 A.2d 242, 132 Pa.Cmwlth. 158 (1990). 

10. 53 Pa.C.S. §§ 2308, 2311. 

11. 53 Pa.C.S. § 2309. 

12. 53 Pa.C.S. § 2310. 

13. 53 Pa.C.S. § 2315. 

14. 53 P.S. § 11101. 

15. 35 P.S. § 7210.501(b)(3); Middletown Tp. v. County of Delaware Uniform Const. Code Bd. of Appeal, 42 A.3d 1196 (Pa.Cmwlth. 2012). 

16. 53 Pa.C.S. § 2322. 

17. See 1974 Op.Atty.Gen. No. 52. 
11 

http:See1974Op.Atty.Gen.No.52
http:availableatwww.dvit.com
http:investmentofmunicipalfunds.Formoreinformation,seewww.plgit.com
http:management,promotionanduseofnaturalresources.16
http:enterintoordinancesforthejointadministrationandenforcementofthelaw.15
http:planningcommissions.14
http:cooperatinglocalgovernments.13


 
 

   

      
  

  
  

  
 

  
                   

                  
               
      

  
           

                 
             

          
              

                
  

 

              

        

          

                 
 

                 
                

            
                

             
                
              

                
              

               
               

            
             

                  
         

SOLICITOR’S HANDBOOK 
Febru ry 2019 

IV Meetings and Records 

Joan E. London, Esquire (updated December 2014) 
Kozloff Stoudt P.C. 
2640 Westview Drive 
P.O. Box 6286 
Wyomissing, PA 19610 
(610) 370-6700 
jlondon@kozloffstoudt.com 

Sunshine Act 
Since the publication of the Third Edition of the Solicitors’ Handbook in April 2003, the Sunshine Act, 65 P.S. §§ 701, 
et seq., has not been amended, with the exception of the definition of “agency,” which was amended in 2004,1 and 
amendments to the section relating to “Penalties” in 20112. There have, however, been significant decisions by 
Pennsylvania appellate courts interpreting the Sunshine Act. 

Open Meetings Required 
The Sunshine Act requires open meetings. Section 704 of the Sunshine Act3 provides: 

Official action and deliberations by a quorum of the members of an agency shall take place at a 
meeting open to the public unless closed under Section 707 (relating to exceptions to open 
meetings, 7085 (relating to executive sessions) or 7126 (relating to General Assembly meetings 
covered).All votes must be publicly cast, and all roll call votes recorded under Section 705.7 

Definitions 
Section 703 of the Sunshine Act sets forth the definitions of “official action,” “agency,” “meeting,” and “deliberation” 
as follows: 

“Official action” 

(1) Recommendations made by an agency pursuant to statute, ordinance, or executive order. 

(2) The establishment of policy by an agency. 

(3) The decisions on agency business made by an agency. 

(4) The vote taken by an agency on any motion, proposal, resolution, rule, regulation, ordinance, report, 
or order. 

“Agency” The body, and all committees thereof authorized by the body to take official action or render advice 
on matters of agency business, of all the following: the General Assembly, the executive branch of the 
government of this commonwealth, including the Governor's Cabinet when meeting on official policymaking 
business, any board, council, authority or commission of the commonwealth or of any political subdivision of the 
commonwealth or any State, municipal, township or school authority, school board, school governing body, 
commission, the boards of trustees of all State-aided colleges and universities, the councils of trustees of all 
State-owned colleges and universities, the boards of trustees of all State-related universities and all community 
colleges or similar organizations created by or pursuant to a statute which declares in substance that the 
organization performs or has for its purpose the performance of an essential governmental function and 
through the joint action of its members exercises governmental authority and takes official action. The term 
shall include the governing board of any nonprofit corporation which by a mutually binding legal written 
agreement with a community college or State-aided, State-owned or State-related institution of higher 
education is granted legally enforceable supervisory and advisory powers regarding the degree programs of 
the institution of higher education. The term does not include a caucus or a meeting of an ethics committee 
created under rules of the Senate or House of Representatives. 

12 
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“Meeting” Any prearranged gathering of an agency which is attended or participated in by a quorum of the 
members of an agency held for the purpose of deliberating agency business or taking official action.” 

“Deliberation” The discussion of agency business held for the purpose of making a decision.8 

Public Notice Requirements 
An open meeting, for purposes of Section 704 of the Sunshine Act, is a meeting for which there has been public 
notice provided by the agency, which the public can attend, and in which public participation is permitted. “Public 
notice” is defined in Section 703 of the Sunshine Act as follows: 

“Public notice” 

(1) For a meeting: 

(i) Publication of notice of the place, date, and time of a meeting in a newspaper of general circulation, 
as defined in 45 Pa. C.S. § 101 (relating to definitions), which is published and circulated in the political 
subdivision where the meeting will be held, or in a newspaper of general circulation which has a bona 
fide paid circulation in the political subdivision equal to or greater than any newspaper published in 
the political subdivision. 

(ii) Posting the notice of the place, date, and time of a meeting prominently at the principal office of the 
agency holding the meeting or at the public building in which the meeting is to be held. 

(iii) Giving notice to parties under Section 709(c) (relating to public notice [to the media and individuals 
requesting notice of the meeting]). 

(2) For a recessed or reconvened meeting: 

(i) Posting a notice of the place, date, and time of the meeting prominently at the principal office of the 
agency holding the meeting or at the public building in which the meeting is to be held. 

(ii) Giving notice to parties under Section 709(c). 

Public notice of agency meetings must be given in accordance with Section 709(a) of the Sunshine Act, which 
requires: (1) public notice of the first regular meeting of the calendar or fiscal year not less than three (3) days prior 
to the meeting; (2) public notice of the schedule of remaining regular meetings; and (3) public notice of each special 
meeting or rescheduled regular or special meeting at least twenty four (24) hours in advance of the time of the 
convening of the meeting specified in the notice.9 

Public notice is not required for an emergency meeting or a conference, as those terms are defined in Section 703.10 

Minutes 
Minutes must be kept of all meetings. Minutes do not have to be a stenographic record or all-inclusive narrative of all 
that occurred in the meeting. Under Section 706, minutes must include: (1) the date, time, and place of the meeting; 
(2) the names of members present; (3) the substance of all official actions taken and a record by individual 
members of the roll call votes taken; and (4) the names of citizens who appeared individually, and the subject 
matter of their testimony.11 

Opportunity for Public Comment and Participation 
Under Section 710.1(a),12 the board or council of an agency must provide a reasonable opportunity at each 
advertised regular or special meeting for public comment by residents or taxpayers/ratepayers of the political 
subdivision or other agency regarding matters of concern, official action, or deliberation which are or may be before 
the board or council prior to taking official action. The public comment period may be at the beginning of the 
meeting. If the board or council determines that there is insufficient time for public comment, the public comment 
may be deferred to the next regular meeting, or to a special meeting occurring in advance of the next regular 
meeting. There is a limited exception to this rule if a body, prior to January 1, 1993, took public comment at a special 
meeting held for the specific purpose of public comment. However, the practice of taking public comment only at 
committee meetings, and not allowing public comment at city council meetings, was found to violate Section 
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710.1(a), even though this practice had been in place prior to 1993.13 The agency may adopt reasonable rules, not in 
conflict with the intent of the Sunshine Act, for the conduct of its meetings, including public comment, and the 
maintenance of order.1  

Exceptions to General Rule of Open Meetings 
There are three (3) exceptions to the general rule of deliberation in an open meeting. They are: (1) executive 
sessions; (2) conferences; and (3) certain working sessions of a board of auditors. Official action must still be taken 
in the open meeting. 

Executive Sessions 
The most commonly utilized exception to the general rule of open meetings by a public agency is the “executive 
session.” Section 708(a)15 permits an “executive session” for: 

(1) Personnel matters, including appointment, discipline, promotion, demotion, and performance evaluation, 
and discipline. 

(2) Information, strategy, and negotiations sessions related negotiation and arbitration of a collective 
bargaining agreement, or, in the absence of a collective bargaining agreement, related to labor relations 
or arbitration. 

(3) Consideration of the lease or purchase of real property up to the time an option to purchase or lease is 
obtained or up to the tine and agreement of sale is obtained if the agreement is obtained directly without 
an option. 

(4) Consulting with an attorney or professional advisor regarding information or strategy in connection with 
pending or threatened litigation.16 

(5) Review and discussion of agency business which, if conducted in public, would violate confidentiality laws 
or regulations, or lead to the disclosure of lawfully privileged information, including initiation and conduct 
of agency investigations or law enforcement investigations and quasi-judicial deliberations.17 

(6) Discussion of academic admission or standings by boards or committees of state-owned or state-related 
colleges and universities. 

The reason for the executive session must be announced, including the subject matter of actual or potential 
litigation or negotiation.18 

Actions for Violation 
In the event that a member of the public believes that a public agency has acted in violation of the Sunshine Act, he 
or she has thirty (30) days from the date of the suspected violation, or thirty (30) days from the date of discovery of 
such a suspected violation to file a legal challenge. Any action taken by an agency which was transacted at a 
meeting found by a court to have been unauthorized is void.19 A violation may be cured by retaking the action at an 
open and advertised meeting.20 

Penalties for Violation 
Under Section 714, a conviction for violation of the Sunshine Act constitutes a summary criminal offense, subject to 
fines of not less than $100.00 and not more than $1,000.00, plus costs of prosecution for a first offense; and fines of 
not less than $500.00 and not more than $2,000.00 plus costs of prosecution, for another offense. The agency may 
not pay any fine or cost on behalf of its members, and may not reimburse its members for the payment of these 
fines and costs.21 

Right-to-Know Law 
The purpose of the Pennsylvania Right-to-Know Law (RTKL)22 is to provide for access to public information and 
public records.23 Initially enacted in 1957 as the “Open Records Act,” the law has been significantly amended twice 
in its history to provide for greater public and media access to information on decisions made and transactions 
entered into by government agencies, to account for changes in technology, and to provide for procedures for 
appeal lacking in the original version, and to set forth penalties for violations. 
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Impact of 2008 Amendment The RTKL was significantly amended in 2008 to cover all executive, independent, and 
local agencies, and, with respect to nineteen (19) categories of documents, the legislative branch. The RTKL now 
defines three (3) broad classes of documents as generally subject to disclosure; namely “public records,” “financial 
records,” and “legislative records.”2 These are far more expansive than the prior definitions, which required 
production of items such as minutes, orders, decisions, and contracts, but were far less clear and detailed as to other 
classes of documents. The 2008 amendment created a presumption that an agency record is a public record 
subject to disclosure, placing the burden of proof on the agency that the document falls under one of the 
exemptions from disclosure set forth in the RTKL. Now, documents in the hands of third parties which relate to 
contracts with a public agency may be subject to disclosure, and emails and other electronic communications 
between agency members regarding agency business, even if conducted from private accounts, may be considered 
public for purposes of RTKL. 

The agency has an obligation to have in place a procedure for records requests which is posted on its bulletin board 
and on its internet website if it has one, to name an Open Records Officer (ORO) responsible for timely responses 
(initial response in five (5) business days), and to provide all responses within the time deadlines set forth in the 
RTKL. The amendment created the Pennsylvania Office of Open Records (OOR) within the Pennsylvania 
Department of Community and Economic Development to hear and decide appeals from determinations on 
records requests, to provide information and training to officials on rights and obligations under RTKL, and to set 
fee schedules and limits.25 

Significantly, the 2008 RTKL amendment provided for the following: 

• Agency designation of an ORO to render initial determinations on document requests. The ORO receives 
all requests, and grants, extends, or denies these requests.26 

• Increased civil penalties for denials of access to public records made in bad faith of up to $1,500.00, and 
penalties of up to $500.00 per day for failure to comply with a court order to produce public records 
until the records are provided, plus court costs and counsel fees.27 

• Granted immunity in most cases to an agency, public official or public employee resulting from 
compliance with or failure to comply with the RTKL (e.g., a good faith immunity). Actions taken by an 
agency pursuant to a written public record retention and disposition schedule are not subject to civil or 
criminal penalties.28 

• Created thirty nine (39) categories of exceptions from the broad definition of “public records,” and 
clarified exemptions contained in case law.29 

• Broadened the definition of “requester” from “citizen of the Commonwealth of Pennsylvania” to “a person 
that is a legal resident of the United States,” and included agencies in that definition.30 

Commonwealth or Local Agency Response to Request 
A valid request for public records under the RTKL which will enable the requester to exercise his or her rights under 
the RTKL, must be: (1) be in writing, preferably, although not required to be, on the Uniform OOR form (which form 
must be accepted by the agency); (2) be addressed to the agency ORO; and (3) contain sufficient specificity to 
enable the agency to know what records are being sought.31Under the RTKL, the agency may, but is not required 
to, fulfill verbal or anonymous requests. Such requests will not trigger appeal rights.32 

An agency receiving a request for documents is required to do the following: 

(a) Provide within five (5) days, copies of the record, in accordance with agency policies and the RTKL on 
availability of documents, copying costs, certification of copies, etc. 

(b) Provide a written response seeking an extension of up to thirty (30) days to the five (5) day response time. 

(c) Issue a denial of the request, which must include: 

i. A description of the record which had been requested. 
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ii. The reason for the denial, including a citation to supporting legal authority.33 

iii. If the denial was based upon solicitor or other legal review which concluded that the record was not a 
public as defined in the RTKL, the denial must set forth the reasons for the determination that the 
record is not a “public record.” 

iv. The name, title, business address, business telephone number, and signature of the public official or 
employee issuing the denial. 

v. Date of response. 

vi. Appeal procedure from the denial, including appeal to the OOR or the county district attorney (for 
criminal or police record denials), and the name of the OOR Executive Director, OOR address, and 
time limit for appeal.3  

Time Limit for Agency Response 
An agency must make a good faith effort to determine if the record is a public record, and respond as quickly as 
possible under the circumstances existing at the time, not to exceed five (5) business days. If the agency does not 
respond within that time, the request is deemed to be denied.35 

Exceptions to Time Limits 
The agency may not be able to provide the records requested within the time set forth in Section 901, above, and 
upon such a determination by the agency ORO, the agency must send the requestor written notice of the need for 
an extension of up to thirty (30) days following the five (5) business days permitted for response under Section 901. 

Section 902(a) sets forth the following as acceptable reasons for an extension by the agency: 

1. The request requires redaction of non-public information before the document can be provided in 
accordance with Section 706 of the RTKL;36 

2. The request requires retrieval of a record stored at a remote location; 

3. The agency cannot timely respond due to bona fide staffing limitations; 

4. Legal review by the agency solicitor is necessary to determine whether the record is a “public record,” 
“financial record,” or “legislative record” subject to disclosure under the RTKL; 

5. The requester has not complied with the agency s policies regarding access to public records; 

6. The requester is refusing to pay fees authorized by the RTKL; or 

7. The extent or nature of the request precludes response within the required time period.37 

In the event that the documents are not provided by the expiration of the thirty (30) day extension period, the 
request is deemed to be denied.38 

Allowable Fees 
Section 1307 sets forth allowable fees for services provided by agency officials under the RTKL.39 Fees for copying 
must be reasonable and based upon prevailing local fees for duplication services. An agency may charge per copy 
for certified copies, when certified copies are requested. An agency may not charge to scan and/or email 
documents to a requestor. An agency may charge the actual cost for postage, facsimile/microfiche or other media, 
as well as for specialized documents. 

If there is a request for a transcript, such as a zoning hearing, the requestor should be referred to the stenographer 
or other person that prepared the transcript, in deference to the proprietary and other potential legal interests of the 
person or entity preparing the transcript. 

The requester must pay in advance the actual fees owed, or the agency estimate of the fees where the actual fees 
are not known, where these known or estimated fees are $100 or more. The prepayment request can specify a 
reasonable period of time in which the requester must make such prepayment. Failure to make a payment by the 
date required will result in the request being deemed withdrawn. 
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Where an estimated fee is paid and the estimated fees are subsequently calculated to have been lower than the 
actual fees, the agency must provide the requester a statement showing how the actual fees were calculated, and 
the requester will promptly pay the difference. 

Where an estimated fee is paid by a requester and the estimated fees are subsequently calculated to have been 
higher than the actual fees, the agency must provide the requester a statement showing how fees were calculated, 
and will pay the difference to the requester. 

Where fees are known or estimated to be $100 or more, these fees must be paid in order to receive access to the 
record requested. 0 Any requester who has unpaid amounts outstanding in relation to RTKL requests where 
production was made by any such agency, may not be granted access to records under other RTKL requests until 
such prior amounts due have been paid in full. 

No charge shall be made for solicitor review of the record to determine whether the requested records are public 
records subject to production. 

Exemptions from General Rule Requiring Disclosure 
Section 708(b) 1 created specific classes of documents which are not required to be disclosed in response to a 
request, and which, in some of the cases, such as when disclosure violates confidentiality requirements under state 
or federal law, may not be disclosed to a requestor. 2 The following types of records are exempt from access: 

• Where disclosure of a record would result in loss of federal or state funds by an agency or the 
commonwealth, or would be reasonably likely to result in a substantial and demonstrable risk of physical 
harm to or personal security of an individual. 

• Where disclosure of a record in connection with the military, homeland security, national defense, law 
enforcement or other public safety activity would be reasonably likely to jeopardize or threaten public 
safety, or the record is designated as classified by an appropriate Federal or State military authority. 

• Where disclosure of a record creates a reasonable likelihood of endangering the safety or physical security 
of a building, public utility, resource, infrastructure, facility or information storage system or public resource. 

• Where disclosure of a record on computer hardware, computer software or networks might be reasonably 
likely to jeopardize computer security. 

• A record of an individual s medical or psychiatric history or disability status, including results of drug tests. 

• Personal identification information, including Social Security number, driver s license number, personal 
financial information, home, cellular or personal telephone numbers, personal email addresses, spouse s 
name, marital status, beneficiary information, and the home address of a law enforcement officer or 
judge. 3 The exemption does not include information relating to name, position, salary, compensation, 
employment contract or length of service of a public official or agency employee. An agency may redact 
the name or other identifying information relating to an individual performing undercover or covert law 
enforcement activity. 

• Letters of recommendation or references regarding the qualifications of an individual (does not apply to 
information prepared for individuals appointed to fill a vacancy in an elected office or an appointed office 
requiring Senate confirmation). 

• Employee performance ratings and reviews. 

• The results of civil service or similar tests administered by a commonwealth, legislative or judicial 
agency. The results of such tests shall not be disclosed by a local agency if restricted by a collective 
bargaining agreement. 

• Applications submitted by employees not hired by an agency. 

• Written criticisms of an employee. 

• Grievance material. 
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• Information on discipline, demotion or discharge except records regarding final agency action leading to 
demotion or discharge. 

• Labor and collective bargaining negotiation strategies (does not include final agreements or 
arbitration awards). 

• An exhibit entered into evidence at an arbitration proceeding. 

• Drafts of bills, resolutions, amendments, statements of policy, ordinances and regulations prepared by or 
for an agency. 

• A record that reflects the internal, predecisional deliberations of an agency, its members, officers, officials 
and employees. This exemption applies to agencies subject to the Sunshine Act, but does not apply (1) to 
written or internet applications requesting commonwealth funds, or (2) to the results of public opinion 
surveys, polls, etc.   

• A record that constitutes or reveals a trade secret or confidential proprietary information. 

• Notes and working papers prepared by or for a public official or employee used solely for the individual s 
personal and with no official purpose. 

• The identity of an individual making a lawful donation to an agency. 

• Unpublished lecture notes and manuscripts and similar document of a community college or an institution 
of the State System of Higher Education or faculty members or employees thereof. 

• Academic transcripts. 

• Examinations and exam questions, scoring keys and answers. This exemption includes licensing exams and 
exams given in public and private schools and colleges. 

• An agency record relating to or resulting in a criminal investigation. This exemption does not apply to 
information contained in a police blotter and utilized or maintained by the Pennsylvania State Police, local, 
campus, transit or port authority police or other law enforcement agency, or information contained in a 
traffic report. 5 

• An agency record relating to a noncriminal investigation including records or parts of records (except for 
time response logs) pertaining to audio recordings, telephone or radio transmissions of EMS personnel, 
including 911 recordings. This exemption does not apply to a 911 recording or a transcript of a 911 recording 
if an agency or court determines the public interest in disclosure outweighs the interest in nondisclosure. 

• DNA and RNA records. 

• Autopsy records of a coroner or medical examiner. This exemption does not limit the reporting of the 
name of the deceased and the cause and manner of death. 

• Draft minutes of a meeting until the next regularly scheduled meeting of the agency or minutes of an 
executive session. 6 

• Real estate appraisals, engineering estimates, or environmental reviews made for or by an agency relative 
to leasing, acquiring or disposal of property, the purchase of public supplies or equipment or construction 
projects prior to the agency making a decision on the matter. 

• Records of library and archive circulation. Library archived and museum materials, including rare books, 
and documents donated with restrictions on access. 

• Locations of archeological sites or endangered plant or animal species if not already public knowledge. 

• Procurement proposals prior to the award of a contract or the opening and rejection of bids. 

• Financial information of a bidder or offeror requested in an invitation to bid or request for proposals. 

• Identity of members and records of an agency proposal evaluation committee established under the 
Procurement Code. 
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• Communications between an agency and its insurance carrier (this does not, however, apply to contracts 
with an insurance carrier or to financial records relating to the provision of insurance, which are financial 
records of the agency). 

• Information relating to individuals who apply for or receive social services. 

• Correspondence between a person and a member of the General Assembly requesting assistance on 
constituent services. An exception to this exemption is for correspondence between a member and a 
lobbyist under the Lobbyist Disclosure Act. 

• A record identifying the name, home address or date of birth of a child 17 years of age or younger. 

A document is presumed to be fully public and subject to complete disclosure; any document must be reviewed in 
light of this presumption. 

No Requirement to Create Records that do Not Exist. 
The RTKL does not require an agency to create a public record that does not already exist, nor is an agency 
required to compile, maintain, format, or organize a public record in a manner in which does not currently exist. An 
agency is required to provide a public record to a requester in the medium requested if the record exists in that 
medium. Otherwise, the public record should be provided in the medium in which it exists. If a public record only 
exists in one medium, the agency not required to convert that public record to another medium, except that if the 
public record is only available in an electronic form, the agency must print it on paper if the requester so requests. 7 

Disruptive Requests 
An agency is permitted to deny access to a record if the requestor has made repeated requests for the same record 
and the repeated requests have placed an unreasonable burden on the agency. 8 

Appeal Rights 
If the agency denies a request, partially denies a request, or there is a deemed denial due to an untimely response, 
the requestor has fifteen (15) business days from the mailing date of the agency s response, or from the date of the 
deemed denial to file an appeal to the OOR. The appeal must state the grounds upon which the requestor asserts 
that the document is a public record. 9 

The OOR must respond to the appeal within thirty (30) days of receipt of the appeal. The OOR will seek the 
response of the agency and ask for reasons for the denial within seven (7) days. An agency s response may require 
an affidavit of the ORO or other appropriate officials, and will require citation to legal authority justifying the denial. 
The decision of the OOR will either grant the appeal and require the agency to take further action, or deny the 
appeal, and require no further agency action. The OOR may require in camera review of documents or a hearing 
before an appeals officer. Further appeal may be taken for local agencies to the court of common pleas of the 
county/judicial district in which the agency is located,50 or for commonwealth agencies to the Commonwealth 
Court of Pennsylvania.51 Appeals to the Commonwealth Court must be filed within thirty (30) days of the mailing 
date of the final decision. 

The OOR as a Resource 
The OOR s website can be found at www.openrecords.pa.gov. This website contains the text of the RTKL, OOR 
advisories, forms, and a searchable database of opinions since 2009. The website also features training materials 
and up-to-date information on this evolving area. It is a valuable resource which should be reviewed regularly by any 
solicitor assisting in the review of and response to requests for information under the RTKL. 

REFERENCES 
1. See P.L. 743, No. 88, § 1, July 15, 2004. 

2. See P.L. 270, No. 56, § 1, July 7, 2011. 

3. 65 P.S. § 704. 

4. 65 P.S. § 707. 

5. 65 P.S. § 708. 

6. 65 P.S. § 712. 

7. 65 P.S. § 705. 
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8. 65 P.S. § 703; see also Smith v. Township of Richmond, 82 A.3d 407 (Pa. 2013) (meeting held for information 
gathering/fact-finding purposes did not constitute “deliberation”). 

9. 65 P.S. § 709. 

10. 65 P.S. § 703 (defining “conference” as a training program, seminar, or session arranged by a Federal or State agency to 
provide information on matters related to official responsibilities and an “emergency meeting” as one called to address a 
real or potential emergency involving a clear and present danger to life or property). 

11. 65 P.S. § 706. 

12. 65 P.S. § 710.1(a). 

13. Alekseev v. City Council of City of Philadelphia, 607 Pa. 481, 8 A.3d 311 (2010). 

14. 65 P.S. § 710. 

15. 65 P.S. § 708(a). 

16. Trib Total Media, Inc. v. Highlands School Dist., 3 A.3d 695 (Pa.Cmwlth. 2010) (“litigation” exception does not permit the 
governing body to bring opposing counsel into the executive session for purposes of conducting settlement negotiations, 
as the purpose of the executive session for pending or threatened litigation is the preservation of attorney-client privilege 
and confidentiality). 

17. Kennedy v. Upper Milford Tp. Zoning Hearing Bd., 834 A.2d 1104, 575 Pa. 105 (2003) (zoning hearing board is a quasi-
judicial body when it sits and hears evidence so may deliberate in executive session); In re Arnold, 984 A.2d 1 (Pa.Cmwlth. 
2009) (land use decision must be by vote in a public meeting, but the written decision does not have to be issued in the 
public meeting). 

18. Butler v. Indian Lake Borough, 14 A.3d 185 (Pa.Cmwlth. 2011). 

19. 65 P.S. § 713. 

20. Association of Community Organizations for Reform Now v. SEPTA, 789 A.2d 811 (Pa.Cmwlth. 2002), appeal denied, 803 
A.2d 736, 569 Pa. 695 (2003). 

21. 65 P.S. § 714. 

22. 65 P.S. §§ 67.101-67.3104. 

23. 65 P.S. § 67.101. 

24. 65 P.S. § 67.102 (“public records” are broadly defined as records of an agency which are not specifically exempt under the 
RTKL, federal law, state law, regulation, or judicial order or decree, and not protected by privilege; “financial records” 
include accounts, vouchers, and contracts dealing with receipt or disbursement of agency funds or acquisition, use, or 
disposal of services, supplies, materials, or property and include salary and expense payments to public officials and 
employees;” and “legislative records” are enumerated records of a legislative agency, standing committee, or 
subcommittee or conference committee of a legislative agency”). 

25. 65 P.S. § 67-1310. 

26. 65 P.S. § 67-502. 

27. 65 P.S. § 67-1305. 

28. 65 P.S. § 67-1306. 

29. 65 P.S. § 67-708. 

30. 65 P.S. § 67-102. 

31. 65 P.S. § 67-702; see also Pennsylvania Gaming Control Bd. v. Office of Open Records, No. 67 MAP 2013, 2014 Pa. LEXIS 
2929 (Pa. Nov. 10, 2014) (OOR correctly decided that a request for records was not denied for failure to respond, as the 
requestor did not address the request to the ORO, and that this invalidated the request, albeit only insofar as it related to 
any rights that he would have had to treat the ORO s failure to respond to a deemed denial so as to allow the requestor to 
avail himself of appeal rights afforded by the RTKL; also held that a written request to be valid, a requestor must address 
the request to the ORO). 

32. 65 P.S. § 67-702. 

33. 65 P.S. §§ 67-301(b) and 67-302(b) (intended use of the record is not a proper reason for the denial, and the agency may 
not inquire into the reason for the request). 

34. 65 P.S. § 67-903. 

35. 65 P.S. § 67-901. 

36. 65 P.S. § 67-706. 

37. 65 P.S. § 67-902(a). 

38. 65 P.S. § 67-902(b). 

39. 65 P.S. § 67-1307. 

40. 65 P.S. § 67-901. 

41. 65 P.S. § 67-708(b). 

42. 65 P.S. § 67-707(a) (RTKL allows for disclosure of a document which is not a public record, legislative record, or financial 
record of the agency; if the document was provided by a third party, that third party must be notified that it is the subject 
of a request and of the identity of the requestor). 
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43. Pennsylvania State Educ. Ass’n ex rel. Wilson v. Commonwealth, 110 A.3d 1076 (Pa.Cmwlth. 2015) (holding that RTKL 
violated constitutional due process principles by not providing third parties with notice and an opportunity to be heard 
before disclosing their personal identification information and requiring that agencies provide such notice and 
opportunity). 

44. See LaValle v. Office of General Counsel, 564 Pa. 482, 769 A.2d 449 (2001). 

45. 18 Pa.C.S. § 9101, et seq. (governs requests for police and criminal records and records containing criminal history 
information; appeals from denials of such records are made to the district attorney). 

46. Office of Open Records Advisory Opinion 2009-003 (Feb. 17, 2009) (stating OOR s position that even though the official 
record of the meeting is contained in the approved minutes, audio recordings of the meetings made by the agency 
secretary, even if only to assist in preparation of the minutes, are subject to disclosure). 

47. 65 P.S. § 67-705. 

48. 65 P.S. § 67-506(a)(1). 

49. 65 P.S. § 67-1101(a)(1). 

50. 65 P.S. § 67-1302. 

51. 65 P.S. § 67-1301. 
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V  Enforcing Ordinances 

Josele Cleary, Esquire (updated October 2014) 
Morgan, Hallgren, Crosswell & Kane, P.C. 
P.O. Box 4686 
Lancaster, PA 17604 
717-299-5251 
jcleary@mhck.com 

There are numerous methods to enforce municipal ordinances, and the method and procedure depend on the 
statute under which the ordinance has been enacted and the type of ordinance enacted under that statute. The 
Pennsylvania Municipalities Planning Code (MPC) provides for civil enforcement, but the required procedures are 
different for zoning ordinances enacted under MPC Article VI,1 and subdivision and land development ordinances 
enacted under MPC Article V2. Police power ordinances enacted under the Borough Code or the Second Class 
Township Code vary in enforcement. Certain types of ordinances discussed further below are enforced through 
summary criminal proceedings while others are enforced through a civil penalty procedure. Ordinances enacted 
under other municipal codes are generally enforced through summary criminal proceedings. Municipalities also have 
the option to seek equitable relief to restrain or prevent violations or bring properties into compliance with ordinances. 

Solicitors for home rule municipalities should review the ordinance being enforced and the municipal charter to 
determine the proper enforcement mechanism. The Home Rule Charter and Optional Plans Law3 allows home rule 
municipalities flexibility in matters other than those items specifically listed in the statute. Home rule municipalities 
are governed by the MPC,5 and home rule municipalities cannot define or provide for punishment of felonies or 
misdemeanors6. Home rule municipalities are not bound by the limitations of any municipal code concerning the 
method of ordinance enforcement or limitation on the amount of a fine or civil penalty. 

A municipality cannot be compelled to enforce an ordinance by mandamus.7 There is generally no right of citizens 
to enforce ordinances. Section 617 of the MPC provides a private right to enforce a zoning ordinance, but citizens 
must strictly follow the requirements to be entitled to maintain a private enforcement action.8 

Negligent enforcement of an ordinance will not impose liability upon the municipality; such negligence is not one of 
the exceptions to immunity under the Political Subdivision Tort Claims Act.9 

The most conservative course of action is for the governing body to authorize commencement of any enforcement 
action other than citations issued by police officers. This will eliminate a claim that the zoning officer or other 
enforcement officer went beyond his or her authority. However, a mayor in a city of the third class may direct the 
solicitor to file an enforcement action.10 

An ordinance may specifically authorize an enforcement officer to take actions such as filing summary criminal 
proceedings. If an ordinance authorizes an enforcement officer to issue citations, the governing body must formally 
appoint a person or entity, such as the municipal engineer, as the enforcement officer or the citation will be invalid.11 

Commonwealth Court appears to be more flexible in considering authorization to enforce ordinances in non-
criminal proceedings. Commonwealth Court agreed that a municipal authority was authorized to enforce a 
mandatory sewer connection ordinance where that ordinance specifically identified the municipal authority and 
stated that the authority owned and operated the sewer system.12 The action was filed by the landowner after the 
sewer authority had terminated water service for failure to pay the sewer rates the municipal authority billed after 
the landowner failed to connect to and use the sewer system. 

The municipality s enforcement power is limited. Self-help, such as chaining and padlocking of an adult bookstore, 
which was operated in violation of zoning ordinance to prevent access, is not authorized.13 

A municipality which obtains an award of fees and costs incurred in an enforcement action has only a judgment and 
cannot file a municipal lien for this sum.1  
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Summary Criminal Proceedings 
The Borough Code and Second Class Township Code provide that ordinances “regulating building, housing, 
property maintenance, health, fire, public safety, parking, solicitation, curfew, water or air or noise pollution, 
enforcement” shall be enforced by a criminal action in the same manner provided for the enforcement of summary 
offenses under the Pennsylvania Rules of Criminal Procedure.15 The Third Class City Code also provides for 
summary criminal enforcement of ordinances.16 

Even though “prosecutions under municipal ordinances are civil actions, not criminal actions, the Pennsylvania Rules 
of Criminal Procedure govern these summary actions, and defendants in municipal enforcement actions are 
afforded the same protections as defendants in criminal proceedings.”17 The alleged violator must be afforded the 
same protections afforded defendants in criminal proceedings.18 However, the defendant is not entitled to 
appointment of counsel in summary proceedings.19 

Prosecution is instituted by citation by a “law enforcement officer.”20 A municipal code enforcement officer is 
considered a law enforcement officer.21 Most municipal codes also expressly authorize police officers to 
enforce ordinances.22 

Rule 403 of the Pennsylvania Rules of Criminal Procedure sets forth requirements for citations. A separate citation 
must be filed for each violation and for each defendant, even if the defendants are husband and wife and even if the 
violation relates to property held as tenants by the entireties.23 The municipality is not obligated to file citations 
against both husband and wife where a violation relates to property held by the entireties.2  

A corporation or an unincorporated association may be a defendant.25 “A person is legally accountable for any 
conduct he performs or causes to be performed in the name of a corporation or an unincorporated association or in 
its behalf to the same extent as if it were performed in his own name or behalf.”26 A sole shareholder and sole 
officer of a corporation cannot be personally convicted unless the municipality introduces evidence sufficient to 
pierce the corporate veil or evidence that the shareholder personally participated in the violation.27 

For summary criminal prosecution of an ordinance, a solicitor of a city or township of the first class must obtain 
permission from the district attorney to prosecute the ordinance violation.28 The Borough Code and Second Class 
Township Code expressly provide that the solicitor may assume charge of the prosecution without the consent of 
the district attorney.29 

Fourth Amendment issues are relevant to ordinance enforcement. For example, in Commonwealth v. Feineigle, the 
court held that a fire marshal standing at the entrance of a commercial garage with the door wide open and the 
contents in plain view did not conduct an illegal search when he took photographs of the contents of the building. 
Portions of a commercial business which are open to the general public can be subject to warrantless administrative 
inspections. A municipality was able to obtain a search warrant after the owner of an automobile repair and body 
shop refused to allow the annual inspection under a fire prevention code, but a court order authorizing future 
inspections without obtaining new warrants was invalid.30 A municipality cannot make it a violation of an ordinance 
such as a rental regulation ordinance to refuse to allow an inspection without a search warrant.31 

A citation must “accurately describe the gravaman of the offense.”32 Commonwealth Court discussed the level of 
detail needed in a citation in Commonwealth v. Halstead.33 Solicitors should review that opinion if asked to assist in 
preparing citations. 

The municipality has to prove all of the elements of the violation.3 Always present a certified copy of the ordinance 
or, if the ordinance is extensive, the provision(s) violated and the penalty provision at the hearing. The certification 
should meet the requirements of 42 Pa.C.S. § 6103(a). Although a court is permitted to take judicial notice of an 
ordinance, it is not required to act on its own to obtain a copy of the ordinance.35 

Circumstantial evidence can support a conviction.36 Remember to cross-examine the defendant if he or she testifies. 
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The court s evaluation of evidence presented in an action for violation of erosion and sedimentation control 
regulations in Gaster v. Department of Environmental Resources demonstrates the procedure which should be 
followed by solicitors.37 

Nuisance ordinances are common subjects of summary criminal enforcement proceedings. In order to obtain a 
conviction under a nuisance ordinance there must be evidence demonstrating that the condition of the defendant s 
property constituted a nuisance in fact.38 Proof that the condition of the property violates a general prohibition in 
the ordinance is not sufficient for conviction.39 Municipalities cannot, under a nuisance ordinance, simply prohibit 
unlicensed and uninspected vehicles. 0 If the municipality has enacted a property maintenance code, the 
municipality does not have to prove the condition constitutes a nuisance in fact to secure a conviction. 1 Instead, the 
municipality must prove the conditions which the property maintenance code prohibited existed, such as that the 
vehicle was unlicensed, that it had been stored on the premises, and that it had not moved in the number of days 
established in the ordinance. Violation of a zoning regulation is not and of itself a nuisance. 2 

A landowner cannot defend a nuisance ordinance complaint on a claim of nonconforming status because the 
“concept of a preexisting nonconforming use is one that is unique to the area of zoning.” 3 

Appeals from summary convictions are de novo.  There must be a separate appeal for each citation; a convicted 
defendant cannot file a single notice of appeal from multiple summary convictions. Appeals from multiple citations 
can be consolidated for trial. 5 

Once a verdict is rendered on a summary offense charge brought to enforce an ordinance, double jeopardy 
attaches and the defendant cannot be retried. 6 A municipality may not appeal from an order of a court of common 
pleas finding a person not guilty of violating an ordinance. 7 

When imposing a fine after a conviction, the magisterial district judge and, on appeal, the trial court is to consider 
factors in addition to the penalty provisions of the ordinance. In the property maintenance code context, when 
determining whether a fine is excessive the court may also consider the value of the property and the feasibility and 
cost of repairs. The magisterial district judge and the trial court may also consider the history and character of the 
defendant and the defendant s attitude. 8 

Proceeding in equity for injunctive relief does not preclude filing of the citations. 9 The double jeopardy clause in 
the Fifth Amendment prohibits a second criminal punishment for the same criminal offense, not equitable relief. 

Similarly, a municipality has the authority to institute summary criminal proceedings for a violation of an ordinance 
governing trash collection as a result of the refusal to pay the collection fees. Even after conviction for ordinance 
violation and payment of penalties, property owners would still be indebted for refuse collection charges and interest.50 

Civil Enforcement under Municipal Codes 
Each municipal code has different provisions governing civil enforcement of ordinances. The Second Class 
Township Code provides that “when the penalty imposed for the violation of an ordinance enacted pursuant to the 
provisions of this act is not voluntarily paid to the township, the township shall initiate a civil enforcement 
proceeding before” a magisterial district judge.51 That section further states, “In any case where a penalty for a 
violation of a township ordinance has not been timely paid and the person upon whom the penalty was imposed is 
found to have been liable therefor in civil proceedings, the violator shall be liable for the penalty imposed, including 
additional daily penalties for continuing violations, plus court costs and reasonable attorney fees incurred by the 
township in the enforcement proceedings.” There is nothing in the Second Class Township Code that specifically 
addresses how the penalty is initially imposed. 

The Borough Code provides that “if the penalty is not paid, the borough shall initiate a civil action for collection in 
accordance with the Pennsylvania Rules of Civil Procedure.”52 There is no specific procedure for the initial 
assessment of the civil penalty. 
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The Borough Code provides that “council may delegate the initial determination of ordinance violation and the 
service of notice of violation to a qualified officer or agent.”53 The Second Class Township Code similarly authorizes 
the board of supervisors to “delegate the initial determination of ordinance violation and the service of notice of 
violation to such officers or agents as the township shall deem qualified for that purpose.”5 This implies that the 
enforcement officer may be granted the power to make an initial penalty assessment. 

Townships of the second class and boroughs are exempt from payment of costs to file the civil enforcement 
action.55 A township of the second class may recover its attorneys fees in a civil enforcement action.56 A borough 
may recover attorneys fees if the ordinance being enforced authorizes recovery of attorneys fees.57 

First Class Township Code 
The provisions of the First Class Township Code regarding enforcement of ordinances are inconsistent. Section 3301 
provides that enforcement proceedings “may be commenced by warrant or by summons, at the discretion of the 
justice of the peace before whom the proceeding is begun. . . All proceedings shall be directed to and be served by 
any policeman or constable of the township, . . . Warrants shall be returnable forthwith, and, upon such return, like 
proceedings shall be had in all cases as in summary convictions.”58 Section 3304 provides in part, “No fine or 
penalty shall exceed three hundred dollars for any single violation of any ordinance.”59 However, Section 1502(II) 
authorizes the board of commissioners “[t]o prescribe fines and penalties, not exceeding one thousand dollars for a 
violation of a building, housing, property maintenance, health, fire or public safety code or ordinance and for water, 
air and noise pollution violations, and not exceeding six hundred dollars for a violation of any other township 
ordinance, which fines and penalties may be collected by suit brought in the name of the township before any 
justice of the peace, in like manner as debts of like amount may be sued for by existing laws, and to remit such fines 
and penalties.”60 

Land Use Ordinances 
Section 616.1(a) of the MPC requires that to enforce a zoning ordinance a municipality “shall initiate enforcement 
proceedings by sending an enforcement notice.”61 The enforcement notice must meet all of the requirements of 
Section 616.1 to be valid.62 The notice is not required to contain any information other than that specified in 
Section 616.1.63 

If the enforcement notice is appealed to the municipal zoning hearing board, the municipality has the burden to go 
first and present a case in support of the enforcement notice.6 The municipality does not meet this burden merely 
by setting forth the procedural history of the case and stating the municipality s position.65 

A landowner cannot defend an enforcement notice by arguing that the zoning ordinance is invalid because Section 
916.1 provides the exclusive method to challenge the validity of a zoning ordinance or portion of a zoning ordinance.66 

If the municipality sends the enforcement notice and the recipient does not appeal, there is a conclusive 
determination of the violation that cannot be challenged in a subsequent civil enforcement action.67 The magisterial 
district judge cannot conduct a de novo review of the violation question and the magisterial district judge and the 
court of common pleas, upon appeal, are limited to the imposition of a fine.68 The defendant cannot in the court of 
common pleas after an appeal from the magisterial district judge judgment raise affirmative defenses to the 
enforcement notice. The municipality in that case obtained judgment on the pleadings with the court noting that 
because the defendant had not appealed the enforcement notice the municipality “was certain to succeed with 
respect to the underlying violation.”69 

Original jurisdiction of civil enforcement actions is before a magisterial district judge.70 The action is commenced by 
a civil complaint, not a criminal complaint or citation.71 The “MPC rests in the magisterial district judge the power to 
levy fines once the violation is finally adjudicated by the zoning hearing board.”72 The Commonwealth Court has 
held that the provisions of Section 617.2 require that municipalities commence enforcement actions before 
magisterial district judges in order to obtain awards of attorneys fees or civil penalties, which weighs in favor of 
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bringing a civil enforcement action instead of proceeding directly with an equity action.73 Where property is owned 
by the entireties, both spouses should be named as defendants. If only one spouse appeals from a magisterial 
district judge judgment, then the other spouse must be joined in the appeal as an indispensable party.7  

Subdivision and land development ordinances may also be enforced by civil enforcement actions; there is no 
requirement in MPC Article V to first serve an enforcement notice.75 Section 515.1(b) also grants municipalities the 
authority to “refuse to issue any permit or grant any approval to further improve or develop” property where there 
is a subdivision or land development ordinance violation. 

Because the enforcement action for violation of a zoning ordinance or a subdivision and land development 
ordinance is explicitly civil, the municipality has certain advantages. Unlike summary criminal proceedings, the 
burden of proof for a violation of an ordinance is not the criminal standard of beyond a reasonable doubt. The 
defendant can be compelled to testify. The municipality may appeal an unfavorable determination of the magisterial 
district judge to the court of common pleas. If the defendant files an appeal to the court of common pleas, the 
municipality can add a count for equitable relief in the complaint. The municipality may also appeal if the magisterial 
district judge refuses to award attorney fees or impose daily penalties. 

The action seeking daily penalties and attorneys fees is not rendered moot by bringing the property into compliance.76 

The municipality may recover attorneys fees for all facets of the enforcement proceedings, including the appeal of 
the enforcement notice to the zoning hearing board and through the court system. While the award of attorneys  
fees must be reasonable, reasonableness is not dependent on the fine recovered, and an award of attorneys fees 
can be made even if a nominal civil penalty is awarded.77 A person challenging attorneys fees as unreasonable or 
relating to non-land use ordinance counts in a consolidated enforcement action had the burden to establish a basis 
for segregating hours identified in the municipal solicitor s invoice.78 

Equity Actions 
Violation of an ordinance is per se irreparable harm, and the municipality is not required to demonstrate a specific 
harm “above and beyond the violation of the ordinance itself.”79 There is no requirement to exhaust a statutory 
remedy, such as summary criminal proceedings, to bring an equity action to enforce an ordinance.80 An equity 
action may also be used to obtain an order authorizing inspection of a property to determine if there are violations 
of a zoning ordinance or conditions upon a zoning approval.81 

In the zoning context, the failure to appeal the enforcement notice, “standing alone constitutes a reasonable basis 
for the issuance of the preliminary injunction.”82 The Commonwealth Court has noted that in an action seeking to 
correct or abate a zoning ordinance violation, the municipality “is instituting a suit in equity, upon which the 
equitable maxims have a bearing, as they do in every request for equitable relief.”83 

Equity actions provide the most complete relief. “Where deliberate and substantial violations of a zoning ordinance 
are found, it is appropriate to order removal of nonconforming structures.”8 An injunction will bind future owners 
of the land when they have notice of it.85 However, the remedy requested must not “be harsher than the minimum 
necessary to properly abate the nuisance.”86 

The disadvantages of an equity action are time and expense. Any proceeding before the court takes time, and 
politically the municipality may not have time. If a preliminary injunction to halt the violation cannot be obtained --
and obtained quickly -- the citizens will accuse the governing body of doing nothing. The cost in staff time lost is far 
greater, and the solicitor s fees are generally much greater. The procedure can become a nightmare, and if the 
solicitor is not commonly litigating equity actions, costly mistakes can be made. 

Other Enforcement Mechanisms 
Many municipalities are using other mechanisms to attempt to enforce ordinances, particularly property 
maintenance codes, nuisance ordinances, and other ordinances addressing blight. Many property maintenance code 
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ordinances are now providing for the issuance of tickets with a set penalty for common violations such as high 
weeks or accumulations of trash. A ticket is essentially an offer to accept a guilty plea. If the person issued the ticket 
pays the ticket, there is a guilty plea to the ordinance violation. If the person does not pay the ticket, the ordinance 
must be enforced using methods discussed above for summary criminal proceedings. 

The General Assembly amended the Crimes Code to add Section 7510, which is entitled “Municipal Housing Code 
Avoidance.”87 The term “municipal housing code” includes any building, housing or property maintenance code 
ordinance. The violation is a misdemeanor, but a person may be convicted of this crime only if he has been 
convicted of a fourth or subsequent violation of the same subsection of the housing code for the same property, the 
violation has continued, the violation proposes a threat to health, safety or property, and no attempt has been made 
at compliance. 

The General Assembly also added the Neighborhood Blight Reclamation and Revitalization Act, sometimes referred 
to as Act 90 of 2010, to the General Local Government Code.88 A useful provision of this statute is Section 6131, 
which is entitled “Municipal Permit Denial.” A municipal permit by definition includes building permits, occupancy 
permits, and land use approvals other than decisions relating to substantive validity.89 A municipality may deny a 
municipal permit application if the applicant owns real property in the municipality where there is a final and 
unappealable tax, water, sewer or refuse collection delinquency or there is a “serious violation” of a “code” and the 
owner has taken no substantial steps to correct the violation within six months after notice.90 A serious violation is 
one that “poses an imminent threat to the health and safety of a dwelling occupant, occupants in surrounding 
structures or a passerby.” A code is a building, housing, property maintenance, fire, health, or public safety 
ordinance; zoning and subdivision and land development ordinances are specifically excluded.91 An application for a 
permit to correct the code violation cannot be denied under this provision.92 The property with the delinquency or 
the unsafe property does not have to be the same property for which the landowner has filed a permit application. 

Act 90 also contains provisions for dealing with out of state landowners and association and trust landowners as 
well as attachment of assets where there is a serious violation of a code.93 

Where an ordinance requires a permit or a license, revoking the permit or license is also an option. The 
Commonwealth Court rejected an argument that because a municipal code granted the ability to impose fines for 
violations of its ordinance it could not revoke a license for violation.9  

Additional Information 
Further information may be obtained from the Pennsylvania State Association of Township Supervisors and the 
Pennsylvania State Association of Boroughs. 
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VI Ethical Considerations for the Municipal Solicitor 

Kate M. Diersen, Esquire (updated July 2015) 
Charles M. Means, Esquire 
Goehring, Rutter & Boehm 
Frick Building 
437 Grant Street, 14th Floor 
Pittsburgh, PA 15219 
(412) 281-0587 
kdiersen@grblaw.com 
cmeans@grblaw.com 

Status of Solicitors under Pennsylvania Ethics Act 
With the 1989 amendments to the Pennsylvania Ethics Act, full-time and part-time solicitors for political 
subdivisions, (defined in the Ethics Act to include authorities), were added to the Public Official or Public Employee 
subsection of the financial disclosures provision of the Ethics Act, requiring the filing of financial disclosure forms.1 

Under the definition provision of the Ethics Act, the solicitor is separately defined, and not included within the 
definition of public official.2 

Whether the solicitor is a public official or public employee under the Ethics Act is addressed by the courts both 
before and after the 1989 Amendments. Generally, municipal solicitors will not be considered a public official or 
public employee for purposes of the conflicts of interest provisions of the law.3 There is a distinction for salaried 
employees of the state as these attorneys have been found to be “public employees” and subject to the Ethics Act.  

The Pennsylvania Supreme Court has looked at the constitutionality of attorneys being subject to the Ethics Act and 
found that though it has full authority to regulate the conduct of attorneys, the requirements of the Ethics Act are 
not in conflict with that authority, and the financial disclosure requirement “is not incompatible with any of the rules 
applicable to attorneys in this commonwealth.”5 

Status under the Pennsylvania Rules of Professional Conduct 
The Pennsylvania Supreme Court regulations for all licensed and practicing attorneys in the Commonwealth are set 
forth in the Rules of Professional Conduct (the Rules).6 The Rules themselves do not contain provisions specifically 
related to solicitors, but government attorneys are discussed in several of the comments. The Scope of the Rules 
indicate that government lawyers may, in certain cases, have responsibilities to represent the “public interest” and 
may have broader authority concerning legal matters which would ordinarily repose in the client in private practice. 
Some of the ethical issues most commonly faced by municipal solicitors are outlined in this chapter. 

The Rules should be read along with the applicable City Code, Township Codes, Borough Code or County Code, 
which will also set forth some of the solicitor s responsibilities and limitations. Some of these state that the legal 
affairs of the municipality shall be “under the control of the solicitor,” but this may be intended to restrict the use of 
other lawyers without specific authorization. 

The charters of home rule municipalities sometimes have even more detailed provisions regulating the position of 
the solicitor. For example, The Ethics Committee of the Pennsylvania Bar Association (Ethics Committee) addressed 
a situation in which a Home Rule Charter provides that the Mayor appoints the solicitor as chief legal advisor to the 
Mayor and City Council, and when the Mayor and Council were in opposing positions, the solicitor could represent 
only the Mayor while Council retained outside legal representation.7 
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The scope of the solicitor s discretion also can be limited by other laws, such as the Sunshine Act. For instance, it 
was held that there was no implied power in a county solicitor to settle a claim without the approval of the county 
commissioners.8 

Retention of Solicitor: Potential for Future Conflicts of Interest 
Like all clients, there is the potential that there will be conflicts between municipal clients and other clients. The Rules 
recognize that municipalities have broader series of adverse interests than many other types of entities.9 This 
indicates the greater possibility of conflicts arising than with other types of clients. This is reflected in the existence 
of a more liberal Rule than for private entities, applicable to the subject of successive government and private 
employment.10 

A common type of conflict for the municipal solicitor arises in representing developers or other property owners 
who have applications from time to time before various boards and commissions in the municipality. The conflict of 
interest Rules prohibit direct conflicts and also indirect ones.11 An indirect conflict arises if the representation of the 
client would be materially limited by the lawyer s responsibility to another client. This Rule may be implicated in 
representing an applicant in a proceeding before the zoning hearing board where the lawyer is the municipal 
solicitor, even if there is a different solicitor for the zoning hearing board. 

Any lawyer who is considering becoming a municipal solicitor therefore should consider the potential impact on 
their practice and their partners practices. However, the mere possibility of a conflict does not itself preclude 
multiple representation.12 The critical question is the likelihood that an actual conflict will arise, and if so, will interfere 
with the lawyer s judgment in considering action on behalf of the client. The Ethics Committee provided that when a 
firm represented a developer and an authority that the firm could, with informed consent of all parties, represent the 
authority in contract negotiations with the developer, even though these current clients could have opposing 
interests. It was understood that the developer would not use the firm in question but would use separate legal 
counsel for its representation in the matter.13 

Identification of the Client and Current Conflicts of Interest 
Sometimes determining who the municipal client is can itself be a complex issue.1 The question of who the client is 
can arise when there is a potential conflict of interest between two municipal entities, and to determine the potential 
conflict, the solicitor must look at the relationship between the entities. In a district court decision, it was determined 
that a solicitor for the county corrections facility could not take the deposition of a county commissioner in a matter 
unrelated to the corrections facility, even though the county had its own named solicitor. The court found that the 
county, and not just the corrections facility, was the lawyer s client; and the lawyer could not take an adverse role to 
the county.15 

Representing multiple municipal clients can itself create conflicts. The Ethics Committee has determined that it is 
not a conflict of interest to represent both a township and a municipal authority created by it.16 The Ethics 
Committee has also found that there is no per se conflict in serving as a county solicitor and also as a municipal 
solicitor for a municipality in that same county.17 Similarly, it may be permissible for attorneys in the same firm to act 
as county solicitor and solicitor to the county planning commission.18 

A more difficult question arises in representing adjoining municipalities, where agreements must be negotiated 
between them. The Rules, in a comment, state that: “A lawyer may not represent multiple parties to a negotiation 
whose interests are fundamentally antagonistic to each other, but common representation is permissible where the 
clients are generally aligned in interest, even though there is some difference of interest among them.”19 Thus, an 
attorney should be able to represent more than one party in a group of municipalities working to develop a regional 
police force. 

Conflicting Positions within the Municipality: Commingling of Roles 
In the course of a solicitor s duties, actual conflicts of interest may arise from the multiple agencies that exist in a 
single municipality and the multiple rules of a solicitor. For example, an early case held that it was improper for the 
same individual to serve as a zoning board solicitor and at the same time to appear before that zoning board as the 
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municipality s solicitor to oppose an application for a variance.20 

In a more recent case the court held that it was improper for different attorneys from the same firm to act 
simultaneously as counsel to the board of supervisors in its adjudicatory role and to present a case in opposition to a 
zoning application.21 

Conflicts between Officials; Representation of Individual Officers 
When conflicts arise among elected officials, the solicitor has a duty under the Rules to explain to all concerned that 
his client is the municipality, as an entity, rather than any individual officer.22 Thus, while under the Rules, a solicitor 
may represent individual officers, that may only occur in compliance with the Rules relating to conflicts of interest.23 

Under the latter Rule, solicitors may represent the individuals if they reasonably believe that the representation will 
not adversely affect the performance of their duties to the municipality, and if the municipality consents after full 
disclosure and consultation. Depending on the type of claim against an officer, the consent might be appropriate or 
not. The Rule relating to obtaining of consent to a conflict provides that if a hypothetical disinterested lawyer would 
conclude that the client should not agree to the representation under the circumstances, then the lawyer involved 
cannot properly ask for such an agreement.2 In that case, a lawyer was permitted to represent individual township 
supervisors in the defense of a recall proceeding brought by residents, even though in a related proceeding he had 
represented both the township and the individual supervisors, where the township itself was not a party in the 
second case and the board had authorized the providing of a defense.25 That inquiry dealt with a case similar to the 
Birmingham Township case, but the defense was against a claim under the Ethics Act. The Ethics Committee 
advised about the importance of obtaining authorization from the governing body after full disclosure. 

Conflicts when Municipality is a Former Client 
The duty to a client exists after the representation of a client has terminated.26 After representing a government 
agency, an attorney may not represent a private in any matters in which that attorney was personally involved, with 
the agency s informed consent.27 A Pennsylvania Ethics Opinion found that a former solicitor could, without the 
municipality s consent, represent the former manager in unemployment compensation hearing. This was because 
the attorney, when acting as municipal solicitor, did not draft, participate in, or negotiation the terms of the 
manager s employment agreement.28 

Duty in Event of Possible Illegal Action by Official 
The solicitor has obligations to the municipality as his client, if he knows that an official is engaged or about to 
engage, in an action which is in violation of his obligations to the municipality or a violation of law, and which could 
harm the municipality.29 The Rule lists a series of steps that may be taken, leading ultimately to withdrawal from the 
representation. The actions to be taken by the lawyer, where the client is a private corporation, involve balancing the 
nature of the violation against the need to minimize disruption of the organization and the risk of revealing 
confidential information. In the public context however, the Rules remind attorneys serving government agencies 
that their representation involves public business.30 This comment points out that in this context, a balance different 
than in the private sector may be appropriate between maintaining confidentiality and assuring that the wrongful 
official action is prevented or rectified. 

Other Aspects of Retention 
With increasing competition in the profession, there has been a tendency for municipalities to engage in competitive 
negotiation about fees with potential solicitors. In submitting a proposal to act as solicitor, certain factors should be 
borne in mind, as revealed by the Rules. First, considering the expected amount of income from the appointment, 
the attorney should consider the amount of time required to obtain or maintain an appropriate level of expertise in 
this specialized field. The comment to Rule 1.1 (Competent Service) makes the point that a lawyer should engage in 
continuing study and education. Some of this study should be devoted to acquiring and maintaining expertise in 
municipal law. 
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Second, there should be a retention letter specifying the scope of the representation. The scope of services may be 
limited by agreement with a client, and certain specialized items could be excluded.31 Some municipalities have 
ended the earlier practice of requiring the solicitor to attend every public meeting of the governing body, and this 
point could be covered in a retention letter. 

Third, in the proposal or in a retention agreement, the basis of the fee and the amount (if fixed) should be stated. 
The applicable rule specifies that in the absence of a preexisting relationship, the basis or rate of the fee “shall be 
communicated to the client in writing...”32 Of course, the applicable code should be consulted, because an hourly 
rate basis for compensation may not be permitted under it. Two of the codes require that the solicitor receive a 
“fixed annual salary.”33 A retention letter may provide for additional compensation when services outside the scope 
of the appointment are requested, unless the applicable Code prohibits it.3  

The Political Context 
The Rules and good practice indicate the importance of maintaining the solicitor s role as a professional one, not 
mingling that role with any political activities of the solicitor. Any political contributions by the solicitor are subject to 
restrictions of the Ethics Act. 

The Rules permit a lawyer to provide non-legal services to a client. Applicability of the Rules to non-legal services 
depends upon whether they are combined with, or separated from, the legal services. If the non-legal services are 
not carefully segregated, the providing of such services will be subject to regulation by the Rules.35 This would 
include applicability of the conflict rule (Rule 1.7), and all the other duties described in the Rules. Non-legal services, 
of course, must be of a type authorized by the applicable Code. Public funds probably may not be used to influence 
legislation, and so the solicitor could not be paid for services as a lobbyist.36 

In giving advice to the municipality, however, the solicitor may refer to other considerations in addition to the law 
itself in giving advice.37 The Rule mentions economic and political consequences of a proposed course of action. 
Advice in this area would be covered by the attorney-client privilege, if properly identified and protected. 

While normally an attorney may not give advice unless asked, if a proposed course of action threatens serious 
adverse legal consequences, the solicitor may have a duty to volunteer advice.38 

Additional Resources 
For additional resources, see the following: (1) The Role of the Municipal Solicitor,” Thomas L. Wenger, Esquire, in 
PBI Municipal Law Colloquium, 1997, at page 504; (2) “Ethical Issues in Municipal Law,” Thomas D. Rees, Esquire, in 
PBI Municipal Law Colloquium, 1995, at page 863; (3) “The New Rules of Professional Conduct As They Apply to 
Municipal Solicitors,” James R. Mall, Esquire, PBI Municipal Law Colloquium, 1988, at page 446; and (4) Temin, 
Michael L. and Wilkinson, Thomas G., eds. Pennsylvania Ethics Handbook. 4th ed. Pennsylvania: PBI Press, 2014. 
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VII  Municipal Tort Liability 

Robert J. Tribeck, Esquire (updated September 2014) 
Cory A. Iannacone, Esquire 
Rhoads & Sinon LLP 
One South Market Square, 12th Floor 
P.O. Box 1146 
Harrisburg, PA 17108 
(717) 862-4534 
rtribeck@rhoadssinon.com 
ciannacone@rhoadssinon.com 

The Political Subdivision Tort Claims Act 
Under Pennsylvania law, suits brought against local agencies are subject to the limitations set forth in the Political 
Subdivision Tort Claims Act (PSTCA).1 The PSTCA provides, with certain exceptions, that “no local agency shall be 
liable for any damages on account of any injury to a person or property. . . .”2 Its purpose is to limit the government s 
liability for its tortious acts.3 

The effective date of the PSTCA was January 25, 1975 and it applies to causes of action accruing after that date.  

The Philadelphia Code had prohibited the city from pleading immunity in cases arising out of police negligence. On 
December 4, 1990, that section was repealed. Philadelphia s waiver of its immunity protection in the Philadelphia 
Code was, in any event, held to be invalid in City of Philadelphia Police Dept. v. Gray, and this decision is retroactive 
to the effective date of the PSTCA.5 

The PSTCA affords immunity to local agencies, including municipalities, with eight enumerated statutory exceptions: 
1) vehicle liability; 2) care, custody or control of personal property; 3) real property; 4) trees, traffic controls and 
street lighting; 5) utility service facilities; 6) streets; 7) sidewalks; and 8) care, custody or control of animals.6 Two 
prerequisites, however, must be satisfied for an exception to apply. First, the damages must be otherwise 
recoverable under common law or a statute creating a cause of action, but for the defense of Section 8541 or 
Section 8546.7 Second, the injury must have been “caused by the negligent acts [not acts or conduct constituting a 
crime, actual fraud, actual malice or willful misconduct] of the local agency or an employee thereof acting within the 
scope of his office or duties with respect to” one of the eight exceptions listed in Section 8542(b).8 

The defense of governmental immunity is an absolute unwaivable defense and is not subject to any procedural 
device that could render the governmental agency liable beyond the exceptions granted by the legislature.9 

Although immunity is an affirmative defense and should be pled in new matter, the court will consider governmental 
immunity on preliminary objections, so long as the opposing party does not object and the defense is clear on its face.10 

Coverage of the PSTCA 
The PSTCA applies to “local agencies” as that term is defined in the statute. The courts will look to legislation 
creating the entity to determine if it is a local agency.11 

Courts apply a two-prong approach to determine whether a given entity is within the ambit of the PSTCA. Under 
the first prong, courts determine whether the entity meets the statutory definition of “local agency,” and under the 
second prong, courts consider the PSTCA s purpose.12 

Local Agency “Local agency” is defined as “[a] government unit other than the Commonwealth government.”13 

A “government unit” is defined as “any government agency,” which includes “any political subdivision, municipal 
authority and other local authority, or any officer or agency of any such political subdivision or local authority.”1  
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[T]he Judicial Code does not define “local authority,” but . . . the Statutory Construction Act describes it as “a 
municipal authority or any other body corporate and politic created by one or more political subdivisions pursuant 
to statute.”15 A township is a “local agency” and thus is subject to the provisions of the PSTCA.16 Likewise, a borough 
is a “local agency” entitled to governmental immunity, unless one or more of the enumerated exceptions apply.17 

By its terms, Section 8541 does not directly apply to individuals. Section 8545, however, concerning “official liability,” 
speaks to the liability of an employee of a local agency. Specifically, Section 8545 provides that “[a]n employee of a 
local agency is liable for civil damages on account of any injury to a person or property caused by acts of the 
employee which are within the scope of his office or duties only to the same extent as his employing local agency 
and subject to the limitations imposed by this subchapter.”18 Thus, in limiting the liability of the employee of a local 
agency to the liability of the local agency for which he or she is acting, the PSTCA links concepts of official liability to 
concepts of governmental immunity.19 

Purpose of the PSTCA  The second question is whether the entity is so intertwined with government that 
extending immunity to the entity would serve the purpose of the PSTCA. To determine whether immunizing an 
entity would serve this purpose, courts consider whether: 

1) a political subdivision created the entity; 

2) the entity assists a political subdivision in serving its citizens; 

3) a political subdivision appoints the entity s board of directors; 

4) a political subdivision exercises substantial control over the entity; 

5) the entity s assets would vest in a political subdivision if the entity were to be dissolved; 

6) the entity's employees participate in any benefit plans exclusively reserved for employees of political 
subdivisions; 

7) the entity s sole source of income is a political subdivision; and 

8) a political subdivision indemnifies the entity, its employees, officers, and directors from claims and 
liabilities arising from services the entity provides.20 

Volunteer fire companies have been the subject of much litigation in this regard. A volunteer fire company is entitled 
to governmental immunity under the PSTCA where: (1) the fire company is a nonprofit organization duly organized 
and existing under the laws of Pennsylvania; and (2) the fire company submits sufficient documentation to establish 
that it is the official fire company for the borough in which it was located.21 Volunteer fire companies and their 
members are treated as local agencies entitled to tort immunity only for acts committed or omitted during their 
performance of public firefighting duties.22 

A fire-rescue service that was created, maintained, and governed by a city to benefit the health, safety, and welfare 
of the public is a unit of local government, and its members are entitled to immunity from suit while in the 
performance of their duties.23 

The most recent case is Regester v. Longwood Ambulance Company, Inc.2 Appyling the test used in Eger v. Lynch, 
where a volunteer fire company was legally recognized by ordinance as provider of fire protection, and an 
agreement to provide fire protection and ambulance services was in effect at time of incident, the Regester court 
found that a volunteer fire company was a “local agency” under the PSTCA.25 

A non-profit corporation incorporated by the city for the sole purpose of managing the city s gas works where the 
city s control of the corporation is pervasive is a “local agency.”26 However, independent contractors performing 
services under contract to a local agency are not local agencies.27 

The PSTCA applies to tort actions, not contracts. Thus, the PSTCA is inapplicable in a class action brought against a 
water authority alleging breach of implied warranty of merchantability, water having been recognized as goods 
under the Uniform Commercial Code.28 
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Damages Recoverable Under Common Law. A plaintiff must first establish the damages would be recoverable 
under common law or by statute before looking into question of whether there is immunity.29 Thus, considering 
various factors, including public policy, the Pennsylvania Supreme Court has determined that a local agency has no 
common law duty to a driver who flees from a police officer.30 

Where a plaintiff is basing her claim against a township on its alleged negligence in failing to install a traffic signal at 
an intersection between a state highway and a local road, she may not proceed unless she shows that there was a 
duty of care on the part of the municipality related to the installation of a traffic control device. Specifically, the 
plaintiff must demonstrate that: (1) the municipality had actual or constructive notice of the dangerous condition 
that caused the injuries; (2) The pertinent device would have constituted an appropriate remedial measure; and (3) 
the municipality s authority was such that it can fairly be charged with a failure to install the device.31 

For the aforementioned test to apply, a township road must have been involved in the accident. It is not enough 
that a township road was “part of the intersection” in which the accident occurred.32 Further, with respect to the 
third element above, the applicable statute may require local municipalities to seek PennDOT approval of the 
proposed traffic control device. As such, the evidence must show that PennDOT approval, more likely than not, 
would have been forthcoming. 

The PSTCA does not provide a basis for imposing municipal liability for crimes or willful misconduct. Thus, while individual 
employees may be sued for such conduct, if they are the actors, those who are not the actors may not be sued.33 

Exceptions to Immunity 
Once it is determined that a municipality may be held liable under statutory or common law, then it must be 
determined whether the conduct at issue fits within one of the eight narrowly construed exceptions to immunity. 
Because the legislature's intent in both the Sovereign Immunity Act and PSTCA is to shield government from 
liability, except as provided for in the statutes themselves, courts apply a rule of strict construction in interpreting 
these exceptions.3 Thus, the courts are required to interpret the exceptions to governmental immunity narrowly 
against injured plaintiffs.35 

Motor Vehicle Exception The first question that must be asked is what constitutes a motor vehicle. Bicycles are not 
motor vehicles.36 

The next question is whether the vehicle is in operation. The word “operation,” in this context, means “to actually put 
in motion,” and does not include “preparing to operate a vehicle, or acts taken at the cessation of operating a vehicle.”37 

The Commonwealth Court recently made determinations regarding the term “operation” of a motor vehicle. In that 
case, Anthony Mannella alleged that a port authority bus driver negligently deployed the bus wheelchair ramp 
unevenly with the ground without properly securing it, causing him to fall out of his wheelchair and sustain serious 
injuries. The port authority filed a motion for summary judgment, contending that Mannella's injuries did not fall under 
the motor vehicle exception to immunity as the bus and/or the ramp was not in operation at the time of the incident. 
The trial court denied the port authority's motion, and on appeal, the Commonwealth Court reversed, stating: 

[w]e have declined to apply the vehicle liability exception in cases that did not involve the actual 
movement of the vehicle, including in the area of public transportation, consistently holding that a 
passenger's act of alighting from the steps of a bus does not involve the “operation” of a bus for 
purposes of the vehicle liability exception to sovereign immunity. 

The court further stated that it has “consistently held that to fall within the vehicle exception, the injuries must be 
caused by a moving vehicle or a moving part of that vehicle. Because neither the bus nor the wheel chair ramp was 
moving at the time of the accident, the vehicle liability exception did not apply.”38 

Prior to Mannella, the Pennsylvania Supreme Court determined that a dispatcher s directions do not constitute 
“operation” under the vehicle exception.39 In North Sewickley Tp. v. Lavalle¸ the Commonwealth Court held that 
there was no operation of the vehicle where beams of light from the parked police car s overhead lights and 
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headlights to plaintiff s eyes allegedly caused plaintiff to wreck his motorcycle into the vehicle. In addition, in White 
by Pearsall v. School District of Philadelphia, the court ruled that the motor vehicle exception was inapplicable 
because there was no operation where a school bus driver stopped his bus and waved an exiting student across the 
street in front of the bus, and the student was thereafter struck by another motorist. 

However, the Pennsylvania Supreme Court held that a city s negligent maintenance and repair of fire department s 
rescue van was “operation of motor vehicle” within the meaning of the motor vehicle exception to governmental 
immunity. Therefore, the city was not immune from suit brought by patient who alleged that he was severely injured 
when the wheels on the van into which he was placed fell off while the van was en route to the hospital, despite the 
fact the van was not negligently driven. 0 

In Gale v. City of Philadelphia, an individual was taken into custody by the Philadelphia Police Department, 
handcuffed, and placed in the back of a police cruiser. Inexplicably, said individual commandeered the police cruiser, 
drove it onto the Benjamin Franklin Bridge, and struck a vehicle operated by the plaintiff. There, the court held that 
the motor vehicle exception to governmental immunity did not apply to police who were not operating a cruiser at 
the time of accident. 1 

Section 8541(b)(1) was amended in 1995 to preclude a finding of liability to those in flight, fleeing apprehension, or 
resisting arrest by a police officer or knowingly aiding others to do so. This amended exception results in a finding of 
immunity on the part of the city, even given operation of a vehicle, when the plaintiff was fleeing at the time of the 
incident at issue. However, in a police pursuit case, where an innocent third party is injured when struck by a fleeing 
felon, it is a jury question whether the negligence of the police is a substantial factor in causing the injuries. 2 

Personal Property Exception. Under the personal property exception, a local government will incur liability for: 

damages on account of an injury . . . to property . . . if the injury occurs as a result of . . . 
[t]he care, custody or control of personal property in the possession of the local agency. 
The only losses for which damages shall be recoverable under this paragraph are those 
property losses suffered with respect to the personal property in the possession or control 
of the local agency. 3 

Where funds were not in the possession or control of the local agency, but rather there was a failure of auditors to 
detect embezzlement, this exception was not applicable.   

In Rousseau v. City of Philadelphia, the court indicated that under certain circumstances, “the negligent undertaking 
of a fiduciary duty on the part of a governmental agency with respect to a loan fund . . . could give rise to a cause of 
action in tort.” The court concluded that when a city holds loan funds in escrow, and disposition of those funds is 
subject to the borrower's approval then the borrower cannot claim that the funds are in the possession or control of 
the city for the purposes of liability under the personal property exception to governmental immunity. 5 

Claims for personal injury are not recognized under this exception. 6 

Real Property Exception  A claim under the real property exception to governmental immunity must arise from the 
property itself, or the care, custody or control of it. This exception is unavailable when the claims arise from the 
negligent maintenance of personalty, such as bleachers, gymnasium mats, or tables. 7 

The first question here is whether the property at issue is real property vs. personalty. In Cureton ex. rel. Cannon v. 
Philadelphia School Dist., pulleys on a scroll saw in a high school shop class amputated a portion of a student s 
finger. The court determined that the scroll saw was realty, taking into account the nature of the saw, the status of it 
with respect to the realty, the manner of annexation, and the use for which the scroll saw was installed. 8 In Rieger v. 
Altoona Area School Dist., the court held that gym mats not affixed to the real property were personalty; thus, even 
assuming that a failure to provide mats in the cheerleading practice area amounted to negligence causing injury to 
cheerleader, the conduct did not fall within the real property exception of the PSTCA. 9 In Blocker v. City of 
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Philadelphia, the Supreme Court held that an unattached bleacher could not be a fixture of real property, but in 
Mellon v. City of Pittsburgh Zoo, the court found that the old mechanical walkway at the Pittsburgh Zoo, 
permanently affixed to the ground, was realty.50 

The next question for determination is whether property at issue is in the possession of the local agency. The power 
to inspect and regulate does not constitute sufficient control over a privately owned building to constitute possession.51 

The third question is what or who caused the plaintiff s injuries. The real estate exception can only be applied where 
the plaintiff proves that an artificial condition or defect of the land itself causes the injury, and not merely one that 
facilitates an injury caused by the acts of others. Acts related to care, custody and control of the real property itself 
come within the exception.52 Acts that constitute negligent supervision of people on land do not come within 
the exception.53 

Two other points should be noted. First, it was previously held that the defective condition must be of the real 
estate, not on the real estate. There is no longer an “on-off” analysis to determine whether negligence falls within the 
real property exception. 

In Repko v. Chichester School Dist., the Commonwealth Court explained there are two approaches that can be used 
in determining whether to apply the real estate exception under the PSTCA: 

[T]here are two approaches that can be used to determine whether to apply the real estate 
exception to immunity under the [Political Subdivision] Tort Claims Act, and that, at times, 
deciding which approach to apply under a given set of facts is challenging. Under the Blocker 
approach, the determinative inquiry is whether the injury is caused by personalty, which is not 
attached to the real estate, or by a fixture, which is attached. Under the Grieff approach, the 
determinative inquiry is whether the injury is caused by the care, custody or control of the real 
property itself. Both approaches have been applied by the courts.5  

Second, the language specifically provides that intentional trespassers are not entitled to recover.55 

Trees, Traffic Controls and Street Lighting Exception  This exception covers any dangerous condition of trees, 
traffic signs, lights or other traffic controls, street lights or street lighting systems under the care, custody or control 
of the local agency. Under this provision, when a municipality installs a traffic-control device, the municipality may 
be held liable for negligently maintaining the device.56 The necessary elements for establishing a duty of care on the 
part of a municipality related to the installation of a traffic control device include: (1) the municipality's actual or 
constructive notice of the dangerous condition; (2) the pertinent device would have constituted an appropriate 
remedial measure of the dangerous condition; and (3) the municipality's authority was such that it can fairly be 
charged with the failure to install the traffic control device.57 

One issue in this regard is what constitutes a traffic control. In Glenn v. Horan, the court held that a faded crosswalk, 
not augmented by warning signs or street lighting, which caused or substantially contributed to the death of a 
pedestrian struck by an automobile while crossing the street, is a traffic control device.58 Crosswalks serve the dual 
purpose of guiding pedestrians and warning motorists of the presence of pedestrians at the crossing points.59 

As for the tree exception to governmental immunity, the exception does not apply where a tree falls across the road 
and results in a motorist's death where there is no evidence that the tree was on township property or an open 
portion of the township s road right-of-way and there is no evidence that the township had performed work on the 
tree in question or that the tree was rotted.60 

The exception can apply, even if it is a state highway at issue, if the local agency exercises discretionary authority 
over it and does so in an inadequate or insufficient fashion.61 

The plaintiff has the burden to prove the local agency had actual or constructive notice of the dangerous condition.62 

Expert testimony may be necessary to help the jury if the area at issue is beyond the ken of the ordinary lay person, 
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but that testimony only needs to eliminate some of the variables involved, so that the jury itself can determine duty, 
breach, and causation.63 

Utility Service Facilities Exception  This exception covers any dangerous condition of the facilities of steam, sewer, 
water, gas or electric systems owned by the local agency and located within the rights-of- way. The term "sewer" as 
used in the statute includes storm-drainage systems as well as sanitary sewers, and liability may be imposed upon a 
local agency for damage resulting from a dangerous condition created by the negligent maintenance of a storm-
drainage system.6  

For the utility service facilities exception to local agency s immunity from tort liability to apply, the allegedly 
dangerous condition must have derived or originated from, or had its source as, the local agency s realty.65 

Moreover, in order for a claimant to recover under the utility exception, a claimant must prove a dangerous 
condition of a utility system that is not only owned by a city but also located within the city s rights-of-way. Thus, a 
city was not held to be liable for injuries caused when the plaintiff, a polio sufferer, tripped over a mound of dirt 
covering a plumber s ditch, where it was not shown that the mound of dirt was on city property.66 

The plaintiff has the burden of proving ownership on the part of the local agency.67 The utility exception was found 
to be applicable, however, in Primiano v. City of Philadelphia, where a water meter that failed was located on a “strip 
of land” even if that strip of land was in the plaintiff's basement.68 

Actual or constructive notice of the alleged dangerous condition of the utility services must be shown even if the 
local agency created the dangerous condition in the first place.69 

Streets Exception  This exception covers any dangerous condition of streets owned by a local agency. This also 
applies to commonwealth streets on which the local agency has a duty to undertake or does undertake activities.70 

Contrary to the real estate exception, the “on-off” distinction remains in this area, and there will not be any liability 
for dangerous conditions on the streets.71 The courts appear to be interpreting “dangerous condition of the street” 
very narrowly. Thus, a local agency s failure to install a guardrail along a curve in a road, where an intoxicated driver 
went off the road, was not a dangerous condition of the road, bringing the streets exception into play.72 

The fact that a street was not being used as a street, but rather was blocked off for a fundraiser, does not take the 
street out of the streets exception and into the real property exception.73 

Sidewalks Exception  This exception covers a dangerous condition of sidewalks within the right of way of streets 
owned by the local agency. Liability will not attach for sidewalks adjacent to state roads, unless the local agency 
owns the property abutting the state highway.7 A sidewalk adjacent to a school district driveway is not abutting a 
public right of way.75 

The Pennsylvania Supreme Court determined that, for purposes of the sidewalks exception clause, a state highway 
running through local agency property is considered a local-agency-owned street. Accordingly, the court held any 
injuries occurring on a sidewalk adjacent to a state-designated highway fell within the “right of way of a street 
owned by the local agency” and, therefore, the sidewalks exception clause applied.76 

The “off-on” distinction still is relevant to the sidewalks exception. Specifically, liability depends first on the legal 
determination that an injury was caused by a condition of government realty itself, deriving, originating from, or having 
the realty as its source, and, only then, the factual determination that the condition was dangerous. What is necessary, 
therefore, to pierce the agency s immunity is proof of a defect of the sidewalk itself. Such proof might include an 
improperly designed sidewalk, an improperly constructed sidewalk, or a badly maintained, deteriorating, crumbling 
sidewalk. If the dangerous condition did not derive, originate from or have as its source the sidewalk, the dangerous 
condition was on the sidewalk, not of the sidewalk, and thus is insufficient to create liability for the local agency.77 

Liability, when imposed pursuant to this exception, is secondary to the liability of the abutting landowner or tenant 
responsible for the care, custody and control of the sidewalk.78 

40 

http:responsibleforthecare,custodyandcontrolofthesidewalk.78
http:conditionwasonthesidewalk,notofthesidewalk,andthusisinsufficienttocreateliabilityforthelocalagency.77
http:ownedbythelocalagency�and,therefore,thesidewalksexceptionclauseapplied.76
http:publicrightofway.75
http:streetoutofthestreetsexceptionandintotherealpropertyexception.73
http:wentofftheroad,wasnotadangerousconditionoftheroad,bringingthestreetsexceptionintoplay.72
http:appliestocommonwealthstreetsonwhichthelocalagencyhasadutytoundertakeordoesundertakeactivities.70
http:localagencycreatedthedangerousconditioninthefirstplace.69
http:ofland�evenifthatstripoflandwasintheplaintiff'sbasement.68
http:coveringaplumber�sditch,whereitwasnotshownthatthemoundofdirtwasoncityproperty.66
http:dangerousconditionmusthavederivedororiginatedfrom,orhaditssourceas,thelocalagency�srealty.65
http:drainagesystem.64
http:breach,andcausation.63


 
 

                 
                     

        

                   
                     
                  
              

              

    
                

                 
  

                     
            

         

            

                 
                     

                     
                    

                  

                   
                   

                 
 

               
               
                 

                    
                  

   

              
                

                 
           

                 
                 

         

                
                

                
              

SOLICITOR’S HANDBOOK 
Febru ry 2019 

Animal Exception  This exception covers the care, custody and control of animals, but it only applies to 
domesticated animals, not wild animals. Thus, a dolphin that is owned by a zoo and that inflicts an injury is a wild 
animal and does not bring the exception into play.79 

In addition, the exception applies only if the local agency has possession or control over the animals, such as police 
dogs or horses. The fact that a township had investigated prior attacks by a dog owned by a private citizen, and had 
even temporarily quarantined the dog on one of the occasions, did not create “possession or control” of the dog, 
when the dog attacked its owner s guests.80 Likewise, the authority to inspect, isolate, segregate and quarantine 
animals is not to be equated with actual possession or control of the animals.81 

Damages and Limitations on Damages 
Section 8553 provides for several limitations on damages that may be recovered against a local agency. These 
limitations are not waived by purchase of liability insurance in amounts greater than the limitations of the act.82 

These limitations are: 

a. Pain and suffering may only be covered in cases of death, permanent loss of bodily function, permanent 
disfigurement or permanent dismemberment where medical expenses are in excess of $1,500. 

b. Total liability is limited to $500,000. 

c. Punitive damages are not recoverable against the local agency. 

The Pennsylvania Supreme Court has interpreted the phrase “permanent loss of a bodily function” to mean that, as 
a proximate result of the accident, the injured claimant is unable to do or perform a bodily act or bodily acts which 
the claimant was able to do or perform prior to sustaining the injury, and the plaintiff must prove that this loss of 
bodily function will exist for the rest of his life.83 Residual pain alone is not sufficient to qualify for pain and suffering 
damages against a local agency unless the residual pain is actually manifested as a permanent loss of bodily function.8  

Generally, the courts look to the functional capacity of the injured party, assess the extent of the limitation, and look 
at whether or not the pain is intermittent or constant. If the injured party has returned to their normal pre-injury 
activities, even with residual pain, the courts have refused to allow the lawsuit to continue and have granted 
summary judgment. 

In Smith v. Endless Mountain Transportation Authority, the Commonwealth Court upheld the trial court s grant of 
summary judgment stating that the plaintiff s failure to demonstrate that her residual pain prevented her from 
resuming her pre-injury activities meant that she had not sustained a permanent loss of a bodily function justifying 
the grant of summary judgment. The courts have also held that if a plaintiff places restrictions on his or her activities 
because he or she is afraid of being re-injured this self-imposed limitation is insufficient to establish a permanent loss 
of a bodily function.85 

In Gloffke v. Robinson, the Commonwealth Court rejected an equal protection challenge based upon this provision, 
as compared to the sovereign immunity statute, which is not so restrictive, requiring only pain and suffering.86 The 
Commonwealth Court has held that, where material issues of fact exist about whether the plaintiff has suffered a 
permanent loss of bodily function, summary judgment is inappropriate.87 In Alexander v. Benson, the 
Commonwealth Court upheld a trial court s decision to deny a post-trial motion and leave intact the jury s finding 
that the minor plaintiff did not suffer a permanent disfigurement, even with conceded evidence of a permanent scar, 
as “[s]uch a determination was strictly within the jury s purview.”88 

Damages must be offset by insurance benefits received or to which the plaintiff is entitled. Disability retirement 
benefits are not deducted.89 These deductions must be made from the jury verdict, not from the statutory limits.90 

The Pennsylvania Supreme Court has held that a government vehicle exclusion for uninsured motorist benefits in an 
automobile insurance policy is unenforceable since it violates the Motor Vehicle Financial Responsibility Law.91 
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Issues Related to Claims against Employees of Local Agencies 
Acts within the Scope of Employment  The PSTCA provides that an employee is liable for injuries caused by acts 
within the scope of the employee s duties only to the same extent as the employing local agency and subject to the 
same limitations. (However, see willful misconduct below). 

The following defenses are available to the employee under Section 8546: (a) defenses of common law; (b) conduct 
was authorized or required by law, or employee reasonably believed in good faith that it was; and (c) the act giving 
rise to the claim was within policy-making discretion of the employee.92 

Section 8547 requires a local agency to provide a defense to the employee sued because the conduct was within 
the scope of the employee s duties.93 However, the employee must comply with the requirements, including notice, 
in Section 8547, and the lawsuit at issue must involve conduct arising from negligent acts.9  

Section 8548 provides that if employees acted within the scope of their duties or reasonably believed they were 
acting within the scope of their duties, they are entitled to indemnity from the local agency for the judgment.95 The 
employee s claim for indemnity is not subject to the limitation of damages provisions discussed above.96 Recapture 
of defense costs is appropriate in such a case, but the local agency must have been given the opportunity to defend 
and participate in any settlement negotiations.97 For purposes of applying this provision, the definition of 
“employee” is construed broadly. For example, foster parents are employees of CYS, for purpose of CYS 
indemnifying foster parents in wrongful death action.98 

Because the statute is intended to protect public employees from financial loss, the statute does not require the 
local agency s insurance company to indemnify the personal insurance company of the employee.99 

Willful Misconduct  Section 8550 states that employees of a local agency are not immune for acts of willful 
misconduct.100 In such cases, willful misconduct is not synonymous with intentional tort. The statutory provision 
does not create another exception to immunity, that is, the local agency may not be liable for the willful or malicious 
conduct of its employees.101 Where the employee s misconduct is willful misconduct, there is no duty to 
indemnify.102 The damage limitations (above) are inapplicable. 

“Willful misconduct,” for purposes of the statutory exception to the defense of governmental immunity, has the 
same meaning as the term “intentional tort.”103 To engage in “willful misconduct” for purposes of the PSTCA, a 
governmental employee must desire to bring about the result that followed his or her conduct or be aware that it 
was substantially certain to follow.10 For example, neither members of a township board of supervisors, nor a 
township engineer, nor a township code enforcement officer engaged in any willful misconduct in connection with 
their involvement with and inspection of a developer's subdivision development, and, thus, they were protected by 
governmental immunity under the PSTCA when the developer filed suit against them and alleged that they 
engaged in tortious conduct to impede the developer's subdivision development. The developer did not claim that 
the board members, the engineer, or the officer intended to cause the developer harm by their conduct, and their 
actions constituted performance of their job duties.105 

Recreation Use of Land and Water Act 
The Recreation Use of Land and Water Act (RULWA) provides an additional basis for local agency immunity. The 
RULWA protects landowners from liability by expressly negating ordinary common law duties to keep the land safe 
or to warn of dangerous conditions. The purpose of the act “is to encourage owners of land to make land and water 
areas available to the public for recreational purposes by limiting their liability toward persons entering thereon for 
such purposes.”106 

In order to encourage owners of land and water areas to make these areas available to the general public for 
recreation, the RULWA provides the owners with immunity from negligence liability so long as the land and water 
area is provided to the public for recreational purposes free of charge and any injuries occurring on the land or 
water are not the result of a “willful or malicious failure to guard or warn against a dangerous condition, use or 
activity.”107 “The need to limit owner liability derives from the impracticality of keeping large tracts of largely 
undeveloped land safe for public use.”108 
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The immunity applies to both publicly and privately owned land, but only owners of unimproved lands are 
protected by the RULWA.109 

Immunity is denied for injuries occurring on improved property.110 However, where there is a giant sliding board in a 
county park, the RULWA was inapplicable, even though the entirety of the park was largely unimproved land.111 The 
courts continue to focus in particular on the area where the incident occurred. In Pagnotti v. Lancaster Tp., the court 
focused on the low head dam from which the minor deceased plaintiff slipped and drowned, even though the 
facility at issue was a pool club purchased by the township. The township did not know about the dam before the 
incident and had not developed it as an improvement to the property. Thus, immunity was afforded.112 

Immunity is abrogated if the landowner willfully or maliciously fails to guard or warn against a dangerous condition, 
use, structure or activity.113 However, the PSTCA may still be used for a finding of immunity. 
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VIII Introduction to Labor Law in the Public Sector 

Michael McAuliffe Miller, Esquire (updated April 2015) 
Eckert Seamans, Cherin & Mellott, LLC 
213 Market Street 
8th Floor 
Harrisburg, PA 17101 
(717) 237-7174 
mmiller@eckertseamans.com 

In Pennsylvania, many employees are at-will and are not members of a union. However, for those employees that 
are in a union, they are covered by either the Policemen and Firemen Collective Bargaining Act (Act 111) or the 
Public Employee Relations Act (PERA or Act 195). Act 111 covers police officers and paid firefighters and Act 195 
covers employees who are not public safety employees. This implicates three issues. 

First, once unionized, the employer is required to bargain with the union which is considered the exclusive 
representative of the employees regarding all terms and conditions of employment except those which are 
managerial prerogatives and not subject to bargaining. The terms and conditions of employment are set forth in a 
contract known as a collective bargaining agreement or a CBA. 

Second, once unionized, a union and its members possess the right to have any disputes regarding the terms of a 
collective bargaining agreement heard through a neutral third party in a process known as interest arbitration. This 
means that an employer s actions in interpreting and applying the terms of a CBA can be reviewed and, in some 
cases, modified or overturned. 

Finally, apart from the right to bargain and enforce a contract through interest and grievance arbitration, unions also 
have the right to enforce the terms of the Pennsylvania Labor Relations Act (PLRA) before the Pennsylvania Labor 
Relations Board (PLRB or Board). The PLRA enforces a neutral playing field with respect to the actions of both 
management and labor organizations and enumerates those actions which constitute unfair labor practices in 
violation of the PLRA. As a practical matter, this means that once a union is certified (and, in many circumstances, 
while the employer knows that a union is being organized) an employer cannot unilaterally set or change the terms 
or conditions of employment that are subject to bargaining without first bargaining with the union. 

Unionization under Act 111 and Act 195 
Under Act 111 and Act 195, the formation of a union typically follows a representation election conducted by the 
PLRB. Once a representative is certified by the Board, the certification exists until and unless the Board declares the 
union to no longer be the certified representative. 

Until the Board issues an order declaring the union to no longer be the certified representative no private agreement 
will substitute for such an order. This is the case whether or not a collective bargaining agreement is in place or 
whether a prior agreement has expired. Because the certification of a union is reserved exclusively to the Board, it is 
not a function of the collective bargaining agreement. Thus, although a valid collective bargaining agreement may 
have expired, this does not mean that the union has “gone away” or no longer exists. 

What is Bargainable? 
Act 195 defines collective bargaining as “the performance of the mutual obligation of the public employer and the 
representative of the public employees to meet at reasonable times and confer in good faith with respect to wages, 
hours and other terms and conditions of employment, or the negotiation of an agreement or any question arising 
thereunder and the execution of a written contract incorporating any agreement reached. . .” However, this 
obligation does not compel either party to agree to a proposal or require the making of a concession. 
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Under Act 195, public employers do not have “to bargain over matters of inherent managerial policy, which . . . 
include the functions and programs of the public employer, standards of services, overall budget, utilization of 
technology, organizational structure, and selection and direction of personnel.” Public employers, however, must 
“meet and discuss policy matters affecting wages, hours, and terms and conditions of employment . . . upon request 
by public employee representatives.” 

Act 111 defines “terms and conditions” as “including compensation, hours, working conditions, retirement, pensions 
and other benefits. . .” Careful thought must be given to whether or not a matter is subject to bargaining or not. One 
cannot simply assume that a particular issue is automatically subject to bargaining because to do so subjects a 
municipality s managerial prerogative to a claim that the right not to bargain over that particular issue has been 
waived by the employer s prior agreement to bargain. 

Collective Bargaining under Act 111 
While an employer and a union may always reach a voluntary agreement regarding the terms of a collective 
bargaining agreement, public safety employees are not afforded the right to strike. As such, where the employer 
and a union cannot reach a voluntary agreement regarding the terms of a collective bargaining agreement, Act 111 
provides for mandatory interest arbitration, whereby the determination of the majority of the arbitration board is 
final on the issues in dispute and binding upon the public employer and on the police officers or firefighters involved. 
The determination constitutes a mandate to take the action necessary to carry out the determination of the 
arbitration board. If either party refuses to comply with the terms of the arbitration award, the party in compliance 
may have a cause of action to assert against the party in noncompliance. 

Time Limits for Bargaining under Act 111  Under Act 111, collective bargaining must commence at least six months 
before the start of fiscal year in which the contract expires. Commencing bargaining can be accomplished through 
the submission of a letter generally stating an intent to negotiate a new collective bargaining agreement. Depending 
on the year, a demand to commence bargaining must be submitted on or before the end of June. 

Under Act 111, either party may demand to proceed to arbitration if negotiations have reached an impasse. 
Negotiations are deemed to be at an impasse after the expiration of at least 30 days after bargaining has been 
requested. Notwithstanding the above, a request for arbitration must be made at least 110 days before the start of 
the fiscal year. 

A declaration of impasse must include the following: (a) the identity of the party s partial arbitrator for interest 
arbitration purposes; (b) a brief identification of the party s issues in dispute; and (c) some issues, such as changing 
healthcare carriers/providers, must be set out with more specificity. Within five days of receipt of the demand for 
arbitration, the opposing party must respond and provide, at a minimum, the identity of the party s partial arbitrator. 

Both the time limit to commence bargaining and to demand arbitration are mandatory, and police and fire unions 
lose their right to proceed to interest arbitration if they fail to meet either of the time provisions of Act 111.1 

What Happens to the CBA in the Meantime? Under Act 111, collective bargaining agreements are said to be 
continuous in nature. What that means is that, upon the expiration of the contract, the terms remain in effect until 
and unless a new agreement is negotiated between the parties or an interest arbitration panel issues a new award. 

The terms and conditions as set forth in the expired agreement remain in effect until a new agreement is reached. This 
includes the obligation to process grievances and to arbitrate grievances which arise under the contract. An employer 
cannot make unilateral changes to a collective bargaining agreement simply because the old contract expired. 

Collective Bargaining under Act 195 
Unlike employees covered by Act 111, most employees covered by Act 195 are afforded the right to strike. As such, 
they do not have the right to the resolution of a contract through binding arbitration and must strike in order to put 
pressure on an employer to settle the terms of a contract. Like Act 111, there are certain time limits that apply to the 
initiation of collective bargaining. 
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The time limits prescribed by Act 195 are relative to the public employer's "budget submission date," which is 
defined as follows: 

[T]he date by which under the law or practice a public employer's proposed budget, or 
budget containing proposed expenditures applicable to such public employer is submitted 

2to the Legislature or other similar body for final action. . . .

Thus, the "budget submission date" for your municipality is the date on which the proposed municipal budget for 
the following calendar year must be submitted to the municipality s governing body (i.e., to Borough Council, Board 
of Supervisors or Board of Commissioners). Typically, that date is some time before December 31 of the year 
immediately prior to the calendar year at issue (i.e., on or before December 31, 2013, for the budget for 2014 or on or 
before December 31, 2014, for the budget year 2015). However, the time limits described below conservatively 
assume that your municipality s budget submission date falls on December 31. Naturally, if your budget submission 
date is actually earlier, the time limits set forth below would expire earlier in the year. 

Act 195 time limits are mandatory. The Supreme Court has held that the bargaining timetable prescribed by Act 
195 is mandatory.3 Thus, a union waives its right to proceed to binding interest arbitration if it fails to comply with 
any of these requirements. In that event, the existing contract automatically extends for another year, or longer, if 
the union again fails to meet the time limits for the following year. 

Strike Prerequisites. Prerequisites for a lawful strike by a non-uniformed bargaining unit are as follows: 

1. No later than 171 days prior to the budget submission date — The union must commence negotiations or 
at least request bargaining.  Although there is no explicit statutory requirement for when negotiations 
must commence or be requested by the union, it could be credibly argued that the other time 
requirements specified under Act 195 produce an implied statutory requirement that negotiations 
commence no later than 171 days prior to the budget submission date. This is because the parties are 
required to commence mediation where no agreement has been reached within twenty-one (21) days 
after negotiations commenced.5 Because such mediation must be commenced no later than 150 days 
prior to the budget submission date, theoretically, negotiations must commence 171 days prior to the 
budget submission date (21 days + 150 days = 171 days). No court has specifically addressed this issue, and 
it is unclear whether a union completely waives its right to proceed with the mediation and interest 
arbitration process because it requested negotiations less than 171 days prior to the budget submission 
date. Because mediation must commence no later than 150 days prior to the budget submission date, it is 
clear that negotiations must commence prior to that date as well, absent an agreement to the contrary. 

2. No later than 150 days prior to the budget submission date — The union must submit a request for 
mediation to the Pennsylvania Bureau of Mediation.6 If an agreement has not been reached within twenty 
(20) days after mediation has commenced, but no later than 130 days prior to the budget submission 
date, the Bureau of Mediation must notify the PLRB that no such agreement has been reached.7 Upon 
being notified of this fact, the PLRB may, in turn, appoint a fact-finder to hold a hearing and prepare a 
report with recommendations for a settlement of the matter. However, the Pennsylvania Supreme Court 
has held that the PLRB lacks the authority to appoint this fact finder any later than 130 days prior to a 
municipality's budget submission date.8 

3. No later than 130 days prior to the budget submission date — The Bureau of Mediation must notify the 
PLRB that no agreement has been reached, and the PLRB must, in turn, appoint a fact-finder or fact-
finding panel.9 

4. The union may not lawfully strike during the pendency of the mediation and fact-finding processes 
outlined in sections 801 and 802 of Act 195, or where the union has failed to comply with and exhaust 
those processes.10 The express language of Act 195 itself states that "strikes by public employees during 
the pendency of collective bargaining procedures set forth in sections 801 and 802 of [Act 195] are 
prohibited."11 

5. That section further provides that a strike by public employees is not prohibited if it "occurs after the 
collective bargaining processes set forth in sections 801 [relating to mediation] and 802 [relating to fact-
finding panels] of Article VIII of this act have been completely utilized and exhausted."12 Although there is 
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no decision which directly addresses the issue, there is legal authority indicating that the fact public 
employees have not invoked, utilized and/or exhausted the meditation process may constitute grounds 
for enjoining a strike commenced under such circumstances.13 However, it is likely that a court issuing an 
injunction on this basis would also issue an order requiring the union to participate in negotiations and/or 
proceed with the mediation procedures set forth under Act 195.1  

6. In addition, public employees may not engage in a work stoppage or other strike activity where such 
conduct poses a "clear and present danger or threat to the health, safety or welfare of the public."15 In this 
regard, courts have held that dangerous sanitary conditions, for example, constitute a sufficient 
justification for judicial relief.16 

7. Where a strike does create such a threat, a public employer may, and is, in fact, statutorily required, to 
seek equitable relief from the courts in order to alleviate that threat or danger.17 Such relief would include 
an injunction directing the employees to refrain from strike activity and to return to work. However, 
because injunctions are typically viewed as an extraordinary legal remedy, a court will ordinarily require 
that the threat of danger actually be imminent rather than merely a remote possibility. In other words, 
mere conjecture that a strike by your trash-collection employees could potentially endanger the health, 
safety and/or welfare of the public at large would be insufficient. Under the language of Act 195, the threat 
or danger must be "clear and present," and, prior to issuing an injunction, the court would probably require 
some tangible proof that the situation warrants court intervention at that particular moment. 

Act 195 Employees Who Are Entitled to Binding Interest Arbitration. A limited number of employees covered by 
Act 195 do not have the right to strike at all (similar to police officers), but may submit an impasse in collective 
bargaining negotiations to binding interest arbitration. The interest arbitration panel will then decide the terms of 
the new contract. These employees are colloquially referred to as “Act 195 Specials,” and consist of prison guards, 
mental-health institution workers, certain court-related and court-appointed employees. In order to preserve the 
right under Act 195 to proceed to binding interest arbitration, the union representing Act 195 Specials must meet the 
following three statutory deadlines: 

1. No later than 171 days prior to the budget submission date — the union must commence negotiations or 
at least request bargaining.18 

2. No later than 150 days prior to the budget submission date — the union must submit a request for 
mediation to the Pennsylvania Bureau of Mediation.19 

3. No later than 130 days prior to the budget submission date — the union must demand binding interest 
arbitration under Act 195.20 

Grievance Arbitration 
Under both Act 111 and Act 195, a union possesses the right to have their grievances adjusted or heard by an 
independent third party. Under Act 111, a union “shall have the right to an adjustment or settlement of their 
grievances or disputes in accordance with the terms of this act.” A similar right is also recognized under Act 195. As 
such, the right to adjust grievances outside of bargaining exists and provides for a substantial body of arbitral law 
regarding the adjustment of grievances. 

The Role of the Pennsylvania Labor Relations Board 
Besides the right to interest and grievance arbitration, unions organized under the terms of Act 111 and Act 195 also 
have the right to avail themselves of the unfair labor practice provisions of the PLRA, which is enforced by the PLRB. 
The PLRA was enacted to protect private employees in Pennsylvania who are not covered by the federal National 
Labor Relations Act. 

The PLRA provides that “employees shall have the right to self-organization, to form, join or assist labor 
organizations, to bargain collectively through representatives of their own choosing, and to engage in concerted 
activities for the purpose of collective bargaining or other mutual aid or protection.” If a union claims that those 
rights have been interfered with then it may claim that an employer has engaged in an unfair labor practice and seek 
redress from the PLRB. The PLRB has substantial “make whole” powers designed to redress a violation of the PLRA. 
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The PLRA declares it to be an unfair labor practice for an employer to: 

(a) interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in the PLRA; 

(b) dominate or interfere with the formation or administration of any labor organization or contribute financial 
or other material support to it, provided that an employer shall not be prohibited from permitting 
employees to confer with the employer during working hours without loss of time or pay; 

(c) discriminate in regard to hire or tenure of employment, or any term or condition of employment, to 
encourage or discourage membership in any labor organization; 

(d) discharge or otherwise discriminate against any employee because they have filed charges or given 
testimony under the PLRA; 

(e) refuse to bargain collectively with employee representatives; or 

(f) deduct, collect or assist in collecting from the wages of employees any dues, fees, assessments or other 
contributions payable to any labor organizations, unless authorized to do so by a majority vote of all the 
employees in the appropriate collective bargaining unit taken by secret ballot, and unless the employer 
thereafter receives the written authorization from each employee whose wages are affected (as modified 
by the Public Employee Fair Share Law). 

The PLRA also recognizes that unions can commit unfair labor practices against employers in violation of the PLRA. 
In that case, the PLRA declares it to be an unfair labor practice labor organizations, its agents or employees acting in 
concert to: 

(a) intimidate, restrain, or coerce any employee for the purpose and with the intent of compelling the 
employee to join or to refrain from joining any labor organization; 

(b) during a labor dispute, join or become part of a sit-down strike, or without the employer s authorization, 
seize or hold or to damage or destroy the employer s property; 

(c) intimidate, restrain or coerce any employer by threats of force or violence or harm to any employer or 
their family with the intent of compelling the employer to accede to demands, conditions and terms of 
employment, including the demands for collective bargaining; 

(d) picket or cause to be picketed a place of employment by a person or persons who is not or are not an 
employee or employees of the place of employment; engage in a secondary boycott, or hinder or prevent 
by threats or intimidation the use of equipment or services; or 

(e) call, institute, maintain or conduct a strike or boycott against any employer or industry or to picket any 
place of business or the employer or the industry on account of any jurisdictional controversy. 
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IX Employment Law: Individual Rights 

Thomas D. Rees, Esquire (updated January 2015) 
High Swartz LLP 
40 East Airy Street 
Norristown, PA 19404 
610-275-0700 
trees@highswartz.com 

The Employment At-Will Rule and Its Limitations 
In Pennsylvania, non-union, non-civil service public employees are employees at-will.1 Under the employment at-will 
rule, a public employer may dismiss an employee at any time, for any reason, or for no reason, with or without 
notice, without incurring liability for breach of contract or otherwise.2 Exceptions to the employment at-will rule 
arise only when the legislature has explicitly created a right to tenure as an integral part of a comprehensive 
governmental scheme. 

A municipal employment contract must be founded upon explicit statutory authority, proper as to form, and 
executed by officials with proper authority.3 An enforceable employment contract must also contain either an 
agreement to employ an individual for a definite term or restrictions on the employer s right to discharge; written or 
oral statements (including provisions on compensation and benefits) alone do not give rise to employment tenure.  

Under the Pennsylvania Constitution, Article 6, § 7, appointed civil officers may be removed at the pleasure of the 
appointing body. Where the power to remove a public officer is discretionary, courts will not inquire into the 
grounds for removal.5 

The employment at-will rule is not absolute, however. A public employer may not freely discharge an employee 
where a statute or constitutional principle protects the employee against discharge,6 or where the discharge 
violates a clear mandate of public policy.7 

This chapter deals with key statutory and constitutional issues that are unique to public employment--civil service 
protection, protection against political discrimination, deprivation of constitutional rights, the veteran s preference 
and whistleblower protection. Other limitations on the employment at-will rule, such as the anti-discrimination laws8 

and the public policy exception to the at-will doctrine,9 apply to both public and private employees and are 
therefore beyond the scope of this chapter. 

Overview of the Civil Service System 
The civil service system began in the late 1800's to counter the "spoils system" in which political affiliation often 
determined an individual's ability to obtain public employment. Pennsylvania has established civil service systems 
for certain municipal employees, principally for police personnel. 

Although some degree of civil service or tenure protection exists for employees in every class of Pennsylvania 
municipality, these protections vary greatly by class of municipality. A municipal attorney with a specific civil service 
problem should take care to consult the civil service statute for the correct class of municipality (and, where 
applicable, the municipality s home rule charter). Case law applicable to any other class of municipality will be 
relevant only if the statutory provisions for the two municipal classes are identical. Generally, though, no employee 
with civil service protection may be discharged in any manner or by any means other than those specified by the 
statutes regulating civil service.10 

All cities and all boroughs, incorporated towns and townships of the first class with three or more police officers 
have civil service laws; all townships of the second class and all boroughs, incorporated towns and townships of the 
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first class with fewer than three police officers are subject to the Police Tenure Act.11 Townships and towns provide 
civil service or tenure protection only for police. Borough civil service laws cover police and fire personnel. Cities' 
civil service laws cover a wider group of employees. 

Although the details of each civil service system may vary by class of municipality, all civil service systems contain 
the following elements: (1) hiring and promotion on merit, often after a competitive examination and creation of a 
list of eligible candidates; (2) protection against dismissal or other adverse employment action except for good 
cause or budgetary constraints; and (3) procedural rights prior to most adverse employment actions, including a 
hearing before a civil service commission or the municipal governing body.12 

The Police Tenure Act deals only with adverse employment actions and does not regulate hiring. 

The municipality may take final action to discharge, suspend or demote an employee with civil service or tenure 
protection only after a hearing. Typically, a protected employee may be subject to these sanctions only for good 
cause, such as neglect of duty, violation of law, inefficiency, intemperance, disobedience of orders or improper 
official or personal conduct. 

The governing body or municipal administration has the duty to notify the employee of the charges against the 
employee and the time and place of the hearing. The hearing takes place before the municipality's civil service 
commission or governing body, depending upon the class of the municipality. The employee's supervisor or the 
municipal governing body may have the power to suspend an employee for a limited period of time, pending the 
hearing and decision on the discharge, suspension or demotion. 

In a civil service or tenure hearing, the employee has the right to representation by counsel. The municipal solicitor 
may not both present the case against the employee and advise the commission or governing body on the 
suspension or dismissal. Therefore, the municipality must engage separate counsel, either to present the case 
against the employee or to advise the decision-maker. 

Constitutional Guarantees in Hiring, Discipline and Discharge 
Political Discrimination - Since 1976, federal courts have applied the United States Constitution to restrict or 
prohibit adverse actions against non-civil service employees for political reasons. The First and Fourteenth 
Amendments to the United States Constitution prohibit public employers from discrimination in hiring, transfer, 
promotion, recall, furlough and discharge on the basis of political affiliation.13 Political affiliation is not limited to 
political party affiliation. The United States Constitution also prohibits discrimination by one faction of a political 
party against another faction.1 Independent contractors and employees are protected from political 
discrimination.15 The United States Constitution does not protect against discharge of "no-show" employees who 
obtain employment as a political reward.16 

The United States Constitution's prohibitions do not pertain to confidential or policy-making employees. Political 
affiliation may constitute a job requirement for confidential or policy-making employees. The test to determine 
which jobs are policy-making is fact-sensitive. Courts have concluded that the following employees are confidential 
or policy-making employees: city managers,17 municipal solicitors,18 public information officers,19 assistant 
prosecutors20 and parks superintendents21. By contrast, assistant public defenders22 and police officers23 are not 
confidential or policy-making employees. 

A municipal policy prohibiting employees from running for public office is a legitimate restriction on First 
Amendment rights.2  

The remedy for an employee who is a victim of political discrimination is an action under the Civil Rights Act, 42 
U.S.C. § 1983, which prohibits deprivation of constitutional rights under color of state law. Public officials may be 
individually liable for actions taken in official capacities to dismiss employees for political affiliation.25 A successful 
plaintiff may recover attorney fees under 42 U.S.C. § 1988. Although the Civil Rights Act is a federal law, an 
employee may bring an action against a government employer in either federal or state court under Section 1983. 
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Due Process Guarantees  The Fourteenth Amendment prohibits municipalities from depriving individuals of life, 
liberty or property without due process of law. Public employee discharges may implicate both property and liberty 
interests, requiring procedural due process in the form of notice and a hearing prior to discharge. 

State law applies in determining whether a public employee has a property interest. A public employee has a 
property interest in public employment only when the employee has a contract of tenure with the governing body 
or a contract providing for termination only for cause. In Pennsylvania, all public employment is at-will unless a 
statute specifically allows a municipality to alter an employee's at-will status.26 An at-will public employee has no 
property interest in continued employment and the decision to terminate an at-will employment therefore does not 
constitute an “adjudication” under the Local Agency Law.27 

An employee with a property interest in continued employment has the right to prior notice of the reasons for 
contemplated dismissal, a chance to respond to the employer's charges, and a hearing prior to final action on the 
dismissal. The hearing need not be a formal, trial type hearing; the hearing need only give the employee a chance to 
present the employee's side of the story.28 A tenured public employee does not have a constitutional right to notice 
and a hearing prior to a suspension after the employee is charged with a felony.29 A public employee s exercise of 
the Fifth Amendment privilege against self-incrimination in a pre-termination hearing does not constitute substantial 
evidence of misconduct.30 

A public employee's discharge may violate the employee's liberty interest in two situations. First, the employee's 
liberty interest may be violated to the extent that the discharge is in retaliation for an employee's exercise of First 
Amendment rights.31 The First and Fourteenth Amendments allow government employees to make limited public 
comment on matters of public concern.32 This right is balanced against the employer's right to an orderly 
workplace.33 Items of public concern include the allocation of public funds, operations of government offices 
affecting the public, broad policy issues, merits of candidates for public office or violations of the law.3 The 
comments may not interfere with the government agency's right to carry out government responsibilities or with 
the employees' ability to carry out job responsibilities, or with essential and close work relationships.35 Accordingly, 
any comment made pursuant to an employee s official duties is not protected because the employee is not acting 
as a citizen.36 The right does not extend to comments on matters of personal interest, rather than public concern.37 

An at-will public employee is not necessarily protected against discharge for the speech activities of another 
member of the employee's family.38 Also, a policymaking employee has less First Amendment protection for 
speaking out on issues of public concern than a lower level employee.39 Similarly, a hearing examiner has less First 
Amendment protection, even when commenting on matters of public concern outside official duties, if the 
comments may lead to concerns about lack of impartiality. 0 

A discharge may also violate an employee's liberty interest when the discharge stigmatizes the employee, making it 
harder for the employee to obtain new employment. A discharge in which the employer makes highly critical 
statements about the employee's competence would constitute a stigmatic discharge. 1 The mere fact that a 
municipality dismisses an employee by public vote at a public meeting does not violate the employee s liberty 
interest. 2 Nor does a newspaper publication of the facts leading to a public employee s forced resignation. 3 

Municipal residency requirements have passed constitutional muster in Pennsylvania. Such requirements have a 
rational relationship to a legitimate governmental interest and do not impair the right to travel.   

Employee Searches  The issue of searches of public employees has constitutional implications. The United States 
Constitution prohibits unreasonable searches of and seizures from public employees. 5 This prohibition sets limits 
on municipalities' rights to test employees for drugs and alcohol. 6 More recently, this prohibition has been tested 
when search employees electronic equipment such as computers and cell phones. 

Drug tests typically occur under one of the following circumstances: pre-employment or pre-promotion screening; 
periodic, pre-announced testing; random testing; testing based on reasonable suspicion of drug use; or testing after 
an unusual event, such as an accident. The rules for drug testing of public employees differ with each circumstance. 

The United States Constitution permits pre-employment or pre-promotion screening and periodic, pre-announced 
testing of employees. 7 Unannounced drug testing is permissible where the employer has "reasonable suspicion" of 
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drug use. 8 Unannounced, random testing may take place in highly regulated or safety-sensitive employment (e.g., 
the transportation industry or police forces). 9 The United States Constitution permits drug testing of all individuals 
at an accident site.50 A test with the employee s free and voluntary consent is constitutional.51 

Under certain circumstances, an employee may be able to challenge a discharge for refusal to submit to a drug test. 
The United States Court of Appeals for the Third Circuit has upheld the claim of an employee who was discharged 
for refusing to submit to a urine test for drugs and a personal search that impinged upon personal privacy.52 This 
decision has implications for the public sector, because of the constitutional concern for privacy and due process 
rights of public employees. The termination of a public employee for a positive drug test may implicate an 
employee's property and liberty interests under the Fourteenth Amendment due process guarantees.53 

A city s search of an employee s pager, commenced in order to review the limits on pager use, was not unreasonable 
when the search found unauthorized use of the pager for personal texts, and led to the employee s discipline.5  

Veteran’s Preference 
Certain statutory protections apply to the hiring of public employees, most notably the veteran s preference.55 In 
Pennsylvania, a municipal employer may establish qualifications bearing a reasonable relationship to the 
employment position, and require all applicants to meet all qualifications before awarding the veteran s 
preference.56 The veteran's preference applies to both civil service and non-civil service hiring, but not to 
promotion.57 The "veteran" need not be a veteran of a foreign armed conflict. Status as an honorably discharged 
member of the military is necessary to establish veteran status.58 

Whistleblower Protection 
The Pennsylvania Whistleblower Law59 prohibits employers from discriminating or retaliating against public 
employees who report wasteful expenditures, illegal activities or wrongdoing, either to public authorities or to the 
employer. The Whistleblower Law covers public employers, employers in publicly chartered or funded 
organizations, and private employers acting as agents for public employers.60 

The Whistleblower Law requires the employee to plead, and prove, retaliation for (a) making a good faith report of 
the employer's waste or wrongdoing, or (b) for participating in an official investigation.61 To constitute a “good faith 
report,” the report must be supported by credible evidence.62 The Whistleblower Law defines “wrongdoing” as a 
violation which is not of a merely technical nature of a federal or state statute or regulation, a political subdivision 
ordinance or regulation, or a code of conduct or ethics designed to protect the public or the employer.63 The 
reported wrongdoing in question must be committed by the agency or its employees, not by third parties.6  

The employee must state a causal connection between the employee's report of wrongdoing and the employer's 
retaliation.65 For example, an employee will state a claim under the Whistleblower Law by alleging a shift change, 
reduction in duties, harassment and eventual transfer and demotion in response to a report of irregularities.66 By 
contrast, an employee will not state a claim where the only allegation is that the employee generated a report of 
wrongdoing that was requested by the employer; the employee did not initiate the report of wrongdoing and 
therefore has no rights under the Whistleblower Law.67 

REFERENCES 
1. Short v. Borough of Lawrenceville, 548 Pa. 265, 696 A.2d 1158 (1997); Pipkin v. Pennsylvania State Police, 548 Pa. 1, 4, 693 

A.2d 190, 191 (1997); Stumpp v. Stroudsburg Mun. Authority, 540 Pa. 391, 658 A.2d 333 (1995); Werner v. Zazyczny, 545 Pa. 
570, 681 A.2d 1331 (1996). 

2. Bolduc v. Board of Sup’rs of Lower Paxton Tp., 152 Pa.Cmwlth. 248, 618 A.2d 1188 (1992); Scott v. Philadelphia Parking 
Authority, 402 Pa. 151, 166 A.2d 278 (1960); Burkholder v. Hutchinson, 403 Pa.Super. 498, 589 A.2d 721 (1991). 

3. Bolduc v. Board of Sup’rs of Lower Paxton Tp., 152 Pa.Cmwlth. 248, 618 A.2d 1188 (1992); Edmondson v. Zetusky, 674 A.2d 
760 (Pa.Cmwlth. 1996); Perry v. Tioga County, 694 A.2d 1176 (Pa.Cmwlth. 1997). 
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X. Police Regionalization 

Anthony R. Sherr, Esquire (updated December 2014) 
Sherr Law Group 
101 West Airy Street 
Norristown, PA 19401 
(484) 591-3000 
tsherr@sherrlawgroup.com 

Introduction 
As of the end of 2013, there were 34 regional police departments (RPDs) comprised of 102 municipalities in 
Pennsylvania. These RPDs began forming in 1979. As a result of declining sources of revenues and increased 
expenses, municipal leaders are constantly examining how they provide police services, as well as the benefits of 
regionalization. There are approximately 1,300 municipalities served solely by the Pennsylvania State Police, with 
another approximately 400 municipalities providing part-time police coverage, with the Pennsylvania State Police 
covering the remainder of the hours. Currently about 72 percent of municipal police departments have ten or fewer 
full-time officers with half of those having five or fewer full-time officers (it is generally accepted that the minimum 
number of police officers necessary to provide an efficient 24/7 police force is ten full-time officers). 

Sources of Funding 
DCED provides grants of up to $93,000 a year to be used by two or more municipalities that regionalize their police 
operations. In addition, House Bill 2014-2296 proposed the dedicated monies to fund grants for RPDs. The 
Pennsylvania Commission on Crime and Delinquency also has grants available. 

In a recent mandated survey on regionalization, concerns over determining control of the department and 
distribution of costs were identified as the most difficult issues to resolve when considering regionalization. The next 
ranked issue regarding regionalization was pensions. The difficulty with pensions results from different pension 
benefits between combining departments as well as unfunded pension obligations. For example, Act 600 makes it 
difficult for cities of the third class to participate in the regional department because their benefit requirements, 
including contribution rates, are different. 

Benefits of regionalization have been reported to include improvements in police coverage, training opportunities 
and use of technologies. It has been reported, however, that generally the initial impacts of regionalization increase 
costs for the first three years. Over the long term, it is generally accepted that regionalization results in cost savings. 
Studies have shown that when all costs were accounted for, RPDs cost approximately 25 percent less than similarly 
situated individual municipal police services. Where municipalities do see increased costs, it is usually attributed to 
the fact that municipality goes from no or part-time police services to full-time police services once regionalized. 

Assessing Feasibility and Developing a Plan 
The first step to regionalizing police is to determine the feasibility of forming a RPD and developing a plan to 
establish the oversight unit. This would typically be a separate board or commission comprised of elected officials 
from the participating municipalities. 

This initial step requires gathering of data and information from all sources including the municipalities, existing 
police departments within those municipalities, local agencies associated with police departments, the elected 
officials, and the public. A study committee should be formed in order to gather the information and data. This 
committee should also be dedicated to building a community consensus from the different constituents for 
regionalization. The work of this group should be done in public forums. 
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In order to be recognized as the RPD, and come within the ambit of both statutes giving our duties to RPDs as well 
as protections of running a police department, the agreement between the municipalities must be made pursuant to 
the Intergovernmental Cooperation Act.1 The general authorization for forming a RPD is conferred in Section 2303, 
which authorizes local governments to jointly cooperate to perform functions, powers or responsibilities. The statute 
requires joint agreements to be entered into to effectuate the formation of the RPD.2Each local municipality is required 
to pass an ordinance in order to delegate functions, powers and responsibilities to another governmental unit.3 

This statute sets forth the matters which must be contained within the ordinance. The contents of the ordinance 
must include: 

(1) The conditions of the agreement; 

(2) Duration of the agreement; 

(3) Purposes and objectives of the agreement; 

(4) Manner and extent of financing of the agreement; 

(5) The organizational structure necessary to implement the agreement; and 

(6) The manner in which real or personal property shall be acquired.  

All commonwealth departments and agencies are required to deem the RPD a legal entity.5 

One of the first issues which must be worked out is the manner of representation by each municipality on the newly 
formed board. The regional police commission which serves as an advisory board to participating municipalities 
once formulated would develop budgets, conduct meetings, make policy for the department, pay invoices, and 
make uniform terms of employment. The board or commission is usually comprised of one elected representative 
from each of the communities participating in the program. However, different arrangements can be made. A board 
should have an odd number of members. To accommodate this, other members can be added from a municipality 
on a rotating basis. 

The next important consideration is funding. Several different methods of cost distribution have been utilized. 
Population can be used as a sole factor for cost distribution. Population as a factor can also be combined with land 
area and/or road mileage. Another method utilized is to assess the valuation of real property or revenues in tax 
collected in conjunction with population. Another method which is utilized is known as the police protective unit 
(PPU). This method determines cost share having one PPU equal ten hours of officer time. Each community within 
the RPD purchases a number of units it desires and therefore has direct control over the amount of and cost of the 
police services it receives. 

Pensions are mandated for police officers in Pennsylvania. The three difficulties encountered with pensions when 
trying to form a RPD are (1) municipalities may be subject to different statutory requirements; (2) municipalities may 
have different benefits in their existing police officer pensions; and (3) existing pensions may not be fully funded. 

There are several pertinent municipal pension laws which must be considered when forming a RPD: 

1. Act 1956 600  Municipal Police Pension Plan Law. Act 600 requires boroughs, towns and townships to 
establish pension fund with member contributions between five percent and eight percent of salary 
pending on whether an officer is covered by Social Security. Super-Annuation is 25 years of service and 
age 55, and under certain circumstances a date can be set also; 

2. Act 1931 317  Third Class Cities. Third class cities are required to provide a defined benefit pension plan 
for its police officers under the Third Class City Code; 

3. Act 1915 259  Second Class Cities; 

4. Act 1959 400  Second Class A City; 

5. Act 1974 15  Pa. Municipal Retirement Law. This law allows a municipality to establish a plan with a 
transfer of plan to the Pennsylvania Municipal Retirement System (PMRS). 
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6. Act 1984 205 Municipal Pension Plan Funding Standard and Recovery Act. This law requires certain 
funding and reporting requirements for pension plans and sets forth a way in which municipalities must 
calculate and pay annual contributions to the plan. 

In addition to different statutory requirements, pension benefits may be different among different municipalities as a 
result of collective bargaining agreements and arbitration awards. This can include medical benefits for retirees, sick 
leave, accumulation of retirement benefits and accrual of vacation time. 

A regional police commission must formally adopt a police pension plan document and select a method of 
administering the plan. The participating municipalities must adopt ordinances which establish the regional police 
pension fund and establish the benefit structure. Time served with the original municipality must be credited to the 
regional pension plan. The plan document should address the intent of the municipality to: 1) terminate all existing 
police pension funds and transfer unallocated assets to the regional police pension fund; 2) relinquish all claims to 
transfer police pension; 3) pay each municipality s pro-rata share of the regional police commission pension fund 
cost in a manner consistent with the provisions of Act 205; 4) transfer service credits of the police officers initially 
employed by the regional police commission or employed by the participating municipality; and 5) grant unqualified 
authority and responsibility to the regional police commission for the development of the police pension plan and 
the administration of the associated pension funds. 

In terminating existing police pension funds, obligations of retired members, other beneficiaries and vested 
members must be provided for in the new plan. 

Labor and Employment Issues to Consider 
Court decisions involving RPDs have mostly involved labor and employment questions. The Pennsylvania Supreme 
Court examined the extent to which Act 111 and other collective bargaining agreement issues interplay between 
RPDs and participating municipalities. In Borough of Lewistown, the Pennsylvania Supreme Court determined that a 
participating municipality is a joint employer of the police officers employed by a RPD with the RPD. The rationale in 
Borough of Lewistown was that the municipalities delegated to the board of the RPD all employment related 
functions regarding the RPD and that the municipalities are joint employers because they act through their 
designated representatives on the board of the RPD. As a result of being found a joint employer, a participating 
municipality is found to have participated in collective bargaining and related arbitration proceedings even though 
the only municipal party present was the RPD.6 

The United States Court of Appeals for the Third Circuit reviewed the effect of regionalization upon a police officer s 
former status with the participating municipality. In Dombrowsky v. Banach, the court looked at whether the Police 
Tenure Act7 applies to a regional police commission. The court held that the Police Tenure Act does not apply to 
RPDs because the Police Tenure Act provides protection for officers employed by towns and boroughs, but does 
not apply to officers employed by regional police departments. The court also determined that the RPD was not a 
successor to the former employer which would have been one of the participating municipalities.8 

REFERENCES 
1. 53 Pa.C.S. § 2301, et seq. 

2. 53 Pa.C.S. § 2303. 

3. 53 Pa.C.S. § 2305. 

4. 53 Pa.C.S. § 2307. 

5. 53 Pa.C.S. § 2316. 

6. Borough of Lewistown v. Pennsylvania Labor Relations Bd., 558 Pa. 141, 735 A.2d 1240 (Pa. 1999). 

7. 53 Pa.C.S. § 811, et seq. 

8. Dombrowsky v. Banach, 557 Fed. Appx. 107 (3d Cir. 2014). 

60 



 
 

  

     
  

  
 

                
                 
         

               
            
               

                  
                  
                   

           

                 
              

                  
     

   
                

               
                 
           

              
            

        

               
         

                  
                 

                 
                  

               
                  

      

                  
                

SOLICITOR’S HANDBOOK 
Febru ry 2019 

XI Municipal Procurement 

Steven A. Stine, Esquire (updated March 2015) 
23 Waverly Drive 
Hummelstown, PA 17036 
(717) 903-1268 
stevestine@att.net 

Introduction 
Procurement can be defined as the acquisition of goods and services by municipal governments and includes the 
purchase or lease of such varied items as gasoline, office supplies, legal services, contracts for the construction of 
buildings, paving of highways and design of sewage treatment plants. 

While some general principles are applicable to every public procurement, there is no uniform procurement system 
applicable to all Pennsylvania municipal bodies. The Commonwealth Procurement Code,1 except for the provisions 
contained in Part 2 thereof and provisions concerning cooperative purchasing, has not been extended to include 
municipalities. 

The first step in considering any municipal procurement issue is to determine the nature of the procuring body (e.g., 
municipal authority, county of the second class, etc.). The second step is to consult the proper enabling statute to 
determine the extent of the body's power to procure and the manner in which that power must be exercised. The 
third step is to investigate special statutory provisions to determine their applicability. 

The public policy behind municipal procurement requirements is not solely to secure work or supplies at the lowest 
possible price, but also for the "'purpose of inviting competition, to guard against favoritism, improvidence, 
extravagance, fraud and corruption in the awarding of municipal contracts ... and are enacted ... not for the benefits 
or enrichment of bidders .... "'2 

Competitive Bidding Requirement 
Effective January 1, 2012, the bidding threshold for purchases by various types of municipal entities was increased 
from $10,000 to $18,500. The threshold for telephonic quotes was increased from $4,000 to $10,000.3 The limits 
are adjusted annually based on the Consumer Price Index for the 12-month period ending September 30. In 2015, 
the bidding threshold is $19,400.00 and the telephonic quote threshold is $10,500.00. 

There are requirements apply to public contracts where competitive bidding is required by statute. Statutory 
provisions for competitive bidding are mandatory. Where a municipality evades the public bidding requirements, 
the public officials may be subject to criminal prosecution.5 

Requirements apply to public contracts where, although competitive bidding is not required by statute, the public 
contracting body announces its intention to follow competitive bidding procedures.6 

In any competitive bid there must be a common standard for all bidders. The term "lowest bidder" implies a 
common standard under which all bids will be received. The term "common standard" implies that there are: 1) 
previously prepared specifications; 2) freely accessible for all competitors; and 3) on which, alone, the bids shall be 
based.7 "[T]he representation by the public that a bid will be let to the lowest bidder implies that a common 
standard will apply throughout the process. Common specifications are obviously required; but so also are common 
treatment of bidders in the bidding process [citation omitted] and an award of a contract which conforms to the 
specifications on which the bids are taken."8 

Inherent in competitive bidding is a requirement that a public body shall prescribe a common standard in the bid 
specification and that the contract will be awarded based on that common standard.9 The integrity of the bidding 
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process is violated and its purpose frustrated where there is no common standard on which bids are based.10 

Fairness lies at the heart of the bidding process, and all bidders must be confronted with the same requirements and 
be given the same fair opportunity to bid in free competition with each other.11 Alternative specification bids are 
permissible and are calculated to allow the responsible government entity to weigh the costs and benefits of 
different types of proposals after the costs are known.12 

There are two requirements for a valid bid: responsiveness and responsibility. Public bodies have limited discretion 
to decide whether or not a bidder is responsible. Courts will not interfere in municipal actions involving discretion in 
the absence of proof of fraud, collusion, bad faith or arbitrary action equating to an abuse of discretion. On judicial 
review of municipal actions involving discretion, absent proof of fraud, collusion, bad faith or abuse of power, a court 
will not inquire into the wisdom of municipal actions and judicial discretion will not be substituted for administrative 
discretion.13 

Determining responsiveness, i.e. whether the requirements contained in the bid invitation are met, is not a 
discretionary matter. "These requirements are mandatory and the administrative body cannot decide in its 
discretion whether the bidder's effort at meeting the requirement was sufficient."1 A bid is responsive if it does not 
vary the price, quantity, quality or delivery schedule terms of the invitation to bid. If the bid seeks to vary any of 
these items, then it is a nonresponsive bid and must be rejected.15 

The responsiveness of a bid is determined at bid opening and must be ascertained from the bid itself, not from 
extrinsic evidence. Once a bid is determined to be non responsive, it may not be made responsive after opening, 
regardless of the reason for nonconformance.16 

"Fundamental to the process of awarding public contracts is that once a bid has been opened, it cannot be 
modified."17 A bidder cannot correct a defect in its bid proposal after the opening of bids on a public contract. 
However, certain defects in a bid proposal may be waived provided that the defect is a mere irregularity and that no 
competitive advantage is gained by the non-responsive bidder.18 In reversing the Commonwealth Court s 
determination that a bid bond submitted with a lower rating than required by the bidding document rendered the 
bid non-responsive, the Supreme Court analyzed the concepts of materiality and competitive advantage and 
established a two-part test to determine whether a non-compliant bid may be accepted or cured: 1) whether the 
effect of a waiver would be to deprive the municipality of its assurance that the contract will be entered into, 
performed and guaranteed according to its specified requirements; and 2) whether it is of such a nature that its 
waiver would adversely affect competitive bidding by placing a bidder in a position of advantage over other bidders 
or by otherwise undermining the necessary standard of competition.19 

Set forth below are examples of violations of the common standard requirement which render an award of 
contract invalid: 

1) Specifications set forth in a bidding document are mandatory and must be strictly followed for the bid to 
be valid. Violation of bid instructions constitutes legally disqualifying error and a public agent may reject a 
bid for such error.20 

2) Ambiguity in the instructions to bidders violates the common standard requirement. Such ambiguity 
cannot be cured by ex parte explanations from officials of the public body.21 

3) Ambiguity can provide grounds for an injunction against the granting of the contract.22 

4) Ambiguity can also support a decision to reject all bids and readvertise.23 

5) Private negotiations with some bidders to the exclusion of others before the contract is awarded 
constitute precisely the type of favoritism and unfair advantage that competitive bidding is intended to 
prevent.2  

6) Acceptance of a revised bid after bid opening violates the principle of law that bidding be fair, open, 
honest and without favoritism.25 

7) Municipalities must also adhere to the requirements of the bidding document. A municipality must strictly 
comply with its bid instructions regarding the procedure for bid acceptance in order to perfect its right to 
collect upon the bid bond.26 
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8) A bidder must follow instructions and submit its bid at the designated place of receipt by the time and 
date set forth in the instructions to bidders.27 The failure of a bidder to submit a timely bid makes the bid 
non responsive and it should be returned unopened. 

Municipalities typically insert language in a bidding document that reserves the right to waive defects in bids. This 
type of provision does not overcome the body of common law in Pennsylvania that requires bids be responsive to 
the specifications. The following cases give examples of bid defects that were found not to be waivable informalities: 

1) An unsigned bid is not a minor defect.28 

2) An invitation for bids which requires a listing of material suppliers in exactly the format required by the 
invitation for bid is not a minor technicality.29 

3) A bid that does not certify that it can accept and market recyclables for the full term of the contract and 
is missing an asset page from its financial statement contains "material discrepancies" which are not 
"technicalities."30 

4) Proposing the disposal of solid waste at a landfill, which is not in authorized by the county flow control 
ordinance is a substantial and material deviation and not a technical defect.31 

5) Where a bidder proposed to provide a “credit,” which was not authorized by the specifications, to the city 
if it did not exercise its rights to salvage replaced water valves, which credit caused the bidder to be the 
lowest bidder, the city did not have the right to waive the irregularity because it gave a competitive 
advantage to the bidder over another bidder.32 

6) Where a bidding document requires that the price include shipping to a designated location and the 
bidder s price is FOB factory, the defect is material and cannot be waived or cured.33 

7) Where a bid document stated that the failure to provide the required Consent of Surety at the time of bid 
submittal would preclude the bid from being considered, any deviation from the requirement is a non-
waivable defect.3  

In the following cases, the court held that the waiver of a bid defect by the public body did not violate competitive 
bidding rules: 

1) A bidder's failure to include an asset page pursuant to bid instructions and public body's allowing bidder 
to belatedly submit the asset page did not require rejection of bid for defect.35 Note: The court specifically 
limited its holding to the precise factual posture of the case and stated that the case was of no 
precedential value except in identical factual circumstances. 

2) Relying upon McCloskey, the trial court held that a borough's post bid¬ opening recalculation of the base 
bid submitted by a bidder to "correct" the bidder's math, its waiver of a bid instruction requirement of an 
equipment list at the time of bid opening and its allowing the bidder 24 hours to provide the equipment 
list were waivable defects in the bid. The decision was affirmed by the Commonwealth Court.36 

3) The submission of a bid bond from a surety company which maintained a Best rating of “B” instead of the 
higher “A” rating required by the bidding document was a defect that could be waived because it was not 
material nor did the bidder who submitted the bid bond from the lower rated surety company gain a 
competitive advantage.37 

In addition to being responsive to a bid, the bidder must also be responsible. Unlike responsiveness, responsibility 
may be determined after bid opening. Judgment, skill, promptness, faithfulness, skillful workmen, honesty of the 
contractor, financial standing, reputation, experience, resources, facilities, past history of adherence to plans and 
specifications, capacity and ability to do the work according to the plans and specifications and availability and 
efficiency are elements of responsibility.38 

"Where a full investigation discloses a substantial reason which appeals to the sound discretion of the municipal 
authorities, they may award a contract to one not in dollars the lowest bidder. The sound discretion, which is upheld, 
must be based upon knowledge of the real situation gained by careful investigation." "The discretion, however, is in 
the determination of who is the lowest responsible bidder; when that is settled, discretion ends and the contract 
must be awarded, if at all, to him. . . ."39 
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A decision to reject a bid based upon bidder responsibility must be made pursuant to a thorough investigation. 0 

Public bodies may determine responsibility in advance by pre qualifying bidders and then accepting bids only from 
the pre qualified bidders. 1 

Responsibility may be determined by the municipality s previous experience with a bidder without the requirement 
of a further investigation. 2 

Withdrawal of Bids 
Withdrawal of a bid for certain work after opening is governed by 73 P.S. § 1602, which provides as follows: 

"A bidder to any construction contract for the construction, reconstruction, demolition, 
alteration or repair of any public building or other public improvement or for the provision 
of services to or lease of real or personal property whether by lease or concession from 
such contracting body, excepting highway work, may withdraw his bid from 
consideration after the bid opening without forfeiture of the certified check, bank 
cashier's check, surety bid bond or other security filed with the bid if the price bid was 
submitted in good faith, and the bidder submits credible evidence that the reason for the 
price bid being substantially lower was a clerical mistake as opposed to a judgment 
mistake, and was actually due to an unintentional and substantial arithmetical error or an 
unintentional omission of a substantial quantity of work, labor, material or services made 
directly in the compilation of the bid; provided, (i) notice of a claim of the right to 
withdraw such bid is made in writing with the contracting body within two business days 
after the opening of bids; and (ii) the withdrawal of the bid would not result in the 
awarding of the contract on another bid of the same bidder, his partner, or to a 
corporation or business venture owned by or in which he has a substantial interest. No 
bidder who is permitted to withdraw a bid shall supply any material or labor to, or 
perform any subcontract or other work agreement for any person to whom a contract or 
subcontract is awarded in the performance of the contract for which the withdrawn bid 
was submitted, without the written approval of the contracting body. The contracting 
body may prepare regulations to carry out the intent and purposes of the act." 3 

The statute is mandatory on both bidders and public bodies at all levels. The statute provides the only method by 
which a bid may be withdrawn after bid opening without forfeiture of the bid bond.  A bidder may always 
withdraw a bid after bid opening and forfeit the bid bond. In Pennsylvania, a bidder may always withdraw its bid 
before bid opening without penalty, and if it has ample time, may resubmit a new bid prior to bid opening. If the 
contracting body resubmits the project for bids, the withdrawing bidder must pay certain expenses of that process 
if the contracting authority finds that the expenses would not have been incurred but for the withdrawal. 5 Even a 
blatant mistake in the bid does not excuse the bidder unless the bidder complies with the statute. 

The statute at 73 P.S. § 1604 sets forth the procedure by which a bidder may disagree with or contest his right to 
withdraw a bid. A bidder s failure to comply with the timely notice requirement, requiring that notice of a claim of 
right to withdraw a bid be made within two (2) business days after opening the bid precluded the bidder from 
demanding arbitration under the act. 6 

Non-Receipt of Bids 
When a municipal entity advertises for bid, but no bids are received, 73 P.S. § 1641 provides as follows: 

"When a political subdivision, municipality authority or transportation authority advertises 
for bids on an item and no bids are received, the political subdivision, municipality authority 
or transportation authority shall rebid the item. If again such bids are not received, the 
political subdivision, municipality authority or transportation authority may purchase or 
enter into contracts for the purchase of any item where no bids are received from suppliers 
for the item within 45 days of the date of second advertisement therefor." 7 
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The statute requires that there be a non receipt of bids twice for a particular bid, i.e. one rebid. The statute further 
allows a contract to be entered by the parties within 45 days of the date of the second advertisement. 

When entering into a contract after no bids are received, the public body may not change the substantive 
specifications in contracting for the item for the reason that if the public body changes the specifications and then 
rebids the item, the public body may receive bids on the revised specifications. 

Rejection of All Bids 
Generally, absent fraud or collusion, a governmental body has the right to reject all bids if it is in its best interest to 
do so. 8 The right to reject all bids is not absolute. Bids may be rejected in the absence of fraud, collusion, bad faith 
or arbitrary claim. 9 

Some examples of acceptable reasons to reject all bids are as follows: 1) loss of funding; 2) the bids are in excess of 
project budget; 3) cancellation of the project; 4) ambiguity in the bid specifications; and 5) need for a major change 
in the project. 

When a governmental entity rejects all bids and announces that it will rebid a project a bid protest becomes moot.50 

Change Orders – When They must be Bid 
A municipality, without bidding, may authorize work by change orders. It is permissible to authorize work by change 
orders where the work is "incidental" to that covered by the original contract. The key concept is that the change 
cannot be so great or of such importance (in money or type) as to constitute a new undertaking. Where a consideration 
is a change in the amount of money involved, both the percentage of the original contract and the actual dollar amount 
are relevant. For instance, a 5% change may be too great if the amount of money involved is substantial. 

A public body may, by change order, provide for minor changes and additions to the contract as may be reasonably 
necessary to complete the work within the scope of the original contract, provided that the changes do not 
(i) significantly vary from the original scope of the work and (ii) are not of such importance (in monetary value or 
scope of work) so as to amount to a new undertaking. The following are examples of cases involving change orders: 

1) The contract involved the erection of a guardrail and excavation for retaining walls. A change order was 
issued to do excavation to eliminate dangerous curves at the contract price. The court held that the 
change order must be bid because it constituted a new undertaking.51 

2) The contract involved the completion of a paving project for a price not to exceed $500,000. When 
$500,000 was spent, the project was not complete. Change orders were issued for an additional 
$550,000 of work. Although the scope of work is the same, the court held that the change order must be 
bid due to the sheer size of the change order.52 

3) The city had only $50,000 available for a paving project and stated in the specifications that a second 
contract will be given when the city has additional money. A second contract for the same work is let at 
$150,000. The court held that the second contract must be bid because it is a new contract.53 

4) A municipal body changed the type of brick specified in a construction contract to a more expensive 
brick. The court held that the change to a slightly more expensive brick was merely incidental to the 
original contract and therefore a valid change order.5  

5) A municipal body let a solid waste and recycling collection contract for five years with two one-year 
extensions. At the end of the five-year contract, instead of bidding for a new contract or electing to 
extend the contract at the prices originally bid, it renegotiated the price for the two one-year extensions to 
a lower amount. The court held that the extension was a new contract and not an amendment of the 
previous contract and thus was required to be competitively bid.55 
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Pennsylvania Separation Act 
The Separation Act requires that there be separate contracts for plumbing, HVAC and electrical work when the cost 
of the work exceeds $4,000.00. The Separation Act provides as follows: 

"Hereafter in the preparation of specifications for the erection, construction, and alteration of 
any public building, when the entire cost of such work shall exceed four thousand dollars, it 
shall be the duty of the architect engineer, or other person preparing such specifications, to 
prepare separate specifications for the plumbing, heating, ventilating, and electrical work; and 
it shall be the duty of the person or persons authorized to enter into contracts for the 
erection, construction, or alteration of such public buildings to receive separate bids upon 
each of the said branches of work, and to award the contract for the same to the lowest 
responsible bidder for each of said branches."56 

A single contract let by a transit authority for plumbing, heating and electrical systems violated the act. It was not 
enough for the transit authority to require a single contractor to use low bidding subcontractors.57 Separate contracts 
are necessary to comply with the law's purpose of "keeping the expenditure of public funds open and clear of any 
possible manipulations."58 A solicitation for a joint plumbing and HVAC contract violates the Separation Act.59 

Award and Execution of Public Contracts 
In general, a governing body of a municipality must vote to award a contract in order for the contract to be valid.60 

The award of public works contracts are governed by 62 Pa. C.S. § 3901, et seq. 

The statute applies to all political subdivisions and contracts for construction in excess of $50,000.61 Contract must 
be awarded within 60 days after bid opening, unless there is an extension by mutual written consent. All contracting 
bodies of the Commonwealth or any State aided institution must provide a list of the bidders and their bid amounts 
on each public contract within 10 working days of the bid opening to interested parties for a fee (the requirement 
does not apply to "the contracting bodies of any political subdivision or local authority which has the authority to 
enter into a public contract.").62 The governmental body must sign the contract within 60 days of the award.63 

If the time limits are not met, the successful bidder is released from liability, unless the bidder waives noncompliance 
by written notice to the government agency.6  

Performance by a contractor under the terms of a public contract entitles the contractor to payment by the 
contracting body. Performance by a subcontractor entitles the subcontractor to payment from the contractor.65 

The contracting body must pay the contractor or design professional strictly in accordance with the public 
contract.66 If the public contract does not contain a term governing the time for payment, the contractor or design 
professional shall be entitled to make application for payment from the contracting body for progress payments 
and the contracting body shall make payment less the applicable retainage amount as authorized in Section 3921 to 
the contractor or design professional within 45 calendar days of the date the application for payment is received.67 

If any progress payment less retainage is not made to a contractor or design professional by the due date 
established in the contract or in subsection (b), the contracting body shall pay to the contractor or design 
professional, in addition to the amount due, interest computed as provided in Sections 806 and 806.1 of the Fiscal 
Code.68 If the public contract does not contain a grace period and if the contractor or design professional is not 
paid by the payment date required by subsection (b), no interest penalty payment required under this section shall 
be paid if payment is made on or before the 15th calendar day after the payment date required under the act.69 

Performance by a subcontractor of the terms of the public contract entitles the subcontractor to payment from the 
party with whom the subcontractor has contracted.70 The contractor or subcontractor shall disclose to a 
subcontractor, before a subcontract is executed, the due date of receipt of progress payments from the contracting 
body.71 When a subcontractor has performed the provisions of the contract, the contractor shall pay the 
subcontractor, and each subcontractor shall in turn pay his subcontractor, the full or proportional amount received 
for each such subcontractor's work and material 14 days after receipt of a progress payment, unless payment is 
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being withheld under the provisions of the statute.72 A contractor must pay interest to a subcontractor if any 
progress payment is not made by the due date established in the contract or in Section 3932(c).73 If the contract 
does not contain a grace period and if a subcontractor is not paid by the payment date required by subsection (c), no 
interest penalty payment is required if payment is made on or before the 15th calendar day after the payment date.7  

The contracting body may withhold payment for deficiency items.75 Reasonable attorneys fees, expenses and 
penalty damages may be awarded for withholding payment in bad faith.76 

A provision in a public contract making it subject to the laws of another state or requiring litigation on the contract 
in another state is unenforceable.77 Disputes between a contractor and a government agency shall be arbitrated.78 

The contracting body shall have no obligation to any third parties for any claim. Also, once a contractor has made 
payment to the subcontractor according to the provisions of the act, future claims for payment against the 
contractor or its surety by parties owed payment from the subcontractor which has been paid shall be barred.79 

Bond Requirements 
Specific requirements for bid bonds and performance and payment bonds are set forth in the public body's 
enabling statute. For example, Section 3102(g) of the Second Class Township Code requires a successful bidder on 
a contract to furnish a bond guaranteeing performance of the contract in an amount determined by the supervisors 
at the time of advertising for bids, which shall not be less than 10% nor more than 100% of the amount of the 
contract within twenty (20) days after the contract is awarded.80 

The Public Works Contractors' Bond Law of 1967, which requires both performance and payment bonds equal to 
100% of the contract amount, applies to all contracts for the construction, reconstruction, alteration or repair of any 
public work or betterment exceeding $10,000 made by any "contracting body," which is defined as follows: 

“‘Contracting body means any officer, employe, authority, board, bureau, commission, 
department, agency or institution of the Commonwealth of Pennsylvania or any State 
aided institution, or any county, city, district, municipal corporation, municipality, 
municipal authority, political subdivision, school district, educational institution, borough, 
incorporated town, township, poor district, county institution district, or other 
incorporated district or other public instrumentality, which has authority to contract for 
the construction, reconstruction, alteration or repair of any public building or other public 
work or public improvement, including highway work.”81 

In addition, federal regulations may impose additional bonding requirements on public contracts involving the use 
of federal funds for construction and/or acquisition. 

Bid Protests 
In the event that a taxpayer believes that a municipality has failed in some way to comply with the mandatory 
bidding requirements, a proper action is to move for preliminary injunction to enjoin award of a contract.82 The 
elements for a preliminary injunction are as follows: 

1) Relief is necessary to prevent immediate and irreparable harm, which cannot be compensated by 
damages; 

2) Greater injury will occur from refusing the injunction than from granting it; 

3) The injunction will restore the parties to the status quo as it existed immediately before the alleged 
wrongful conduct; 

4) The alleged wrong is manifest and the injunction is reasonably suited to abate it; and 

5) The plaintiff's right to relief is clear.83 
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Immediate and irreparable harm occurs and judicial intervention is proper where a municipality fails to comply with 
the law, i.e. mandatory bidding requirements.8 "The argument that a violation of law can be a benefit to the public 
is without merit. When the Legislature declares certain conduct to be unlawful it is tantamount in law to calling it 
injurious to the public. For one to continue such unlawful conduct constitutes irreparable injury. . . .”85 

The immediate and irreparable harm is to the taxpayer, not to the disappointed bidder. Disappointed bidders have 
no standing to sue in Pennsylvania.86 

A disappointed bidder on a public contract has no injury, which entitles him to redress in court, even if the public 
official who refuses to award him the contract has a statutory obligation to award it to the lowest bidder.87 

However, a prospective bidder who was precluded from bidding because the bid document did not provide for 
separate bids for plumbing, heating, ventilation and electrical work, and who is not a taxpayer had standing to 
challenge a municipality s violation of the Separation Act in letting a bid.88 

A taxpayer has standing to enjoin the award of a public contract to anyone other than the lowest responsible bidder 
and it does not matter that the taxpayer is also a disappointed bidder who seeks to have the contract awarded to itself.89 

A taxpayer is not deprived of standing where the project, which is the subject of a public contract, is funded through 
bonds rather than directly through taxes.90 

Taxpayers of the commonwealth who are not taxpayers of a local municipality awarding a municipal contract have 
no standing to challenge the award of that contract by the municipality regardless of the degree of involvement of 
commonwealth funds in relation to the degree of purely municipal funds.91 The court in Nunemacher, however, 
acknowledged the continued existence of a narrow exception to local taxpayer requirement, which requires the 
commonwealth taxpayer to prove the following in order to have standing: (1) the government action would 
otherwise go unchallenged; (2) those directly and immediately affected by the complained of expenditures are 
beneficially affected and not inclined to challenge the actions; (3) judicial relief is appropriate; (4) redress through 
other channels is unavailable; and (5) no other persons are better situated to assert the claim. An employee of a 
disappointed bidder, however, does not have a substantial, direct and immediate interest in the award of a contract 
to his employer even though his livelihood is affected.92 

A commonwealth taxpayer had standing to challenge award of contract by the Pennsylvania Turnpike Commission 
because he was also a toll payer and, therefore, much like a local taxpayer.93 

Neither a taxpayer nor a disappointed bidder is entitled to the judicial award of a public contract to a 
disappointed bidder.9  

A taxpayer has standing to challenge the award of a bid even though he does not understand the complaint, 
conducted no investigation, had no personal knowledge of the events, and was not paying the attorney who 
brought the challenge.95 

A disappointed bidder has standing to challenge a bid award on the basis that it did not comply with the 
Separation Act.96 

A party to a contract with a public body is an indispensable party to an action brought by a taxpayer to enjoin the 
performance of a public contract.97 

Procurement without Competitive Bidding 
Competitive negotiation is an optional process to procure professional services or contracts for proprietary items. 
The process begins with the publication of a Request for Proposal (RFP) by the procuring body. "Public contracts 
for professional services which involve quality as the paramount concern and require a recognized professional and 
special expertise are exempt from the normal statutory competitive bidding process."98 Guaranteed energy savings 
contracts may be let under the RFP process in accordance with 62 Pa.C.S. § 3752, et seq. 
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The RFP typically advises prospective competitors of the criteria, which will be used in the evaluation of the 
proposals, and that the award need not be made to the lowest bidder.99 RFPs are not subject to competitive 
bidding requirements unless the contracting body chooses to make them subject to these requirements and so 
indicates in the RFP.100 

Competitive negotiations requires a process that will accomplish the purpose of protecting against favoritism, fraud, 
etc. by encouraging competition while ensuring that the competitor selected is qualified and has the capacity to 
perform the work. Because of the need to measure professional skill and ability as well as price, the contracting 
body must develop a procedure for soliciting and evaluating proposals which will, to the greatest extent possible, 
enable the contracting body to obtain the best service at the best price. In addition, a competitive negotiations 
process, unlike competitive bidding, the municipal entity is permitted to negotiate with those who submit proposals. 

Sole source procurement is permitted for any purchases under $10,500.00 (for 2015). In addition, regardless of the 
amount of the purchase, such purchases are permitted only in limited circumstances if public bidding is otherwise 
required. These exceptions are typically stated in the municipal entity s enabling statute and usually consist of things 
such as the purchases of patented and manufactured products; purchases of insurance policies; purchases of public 
utility service; purchases made from other municipal entities and Federal and State government; and purchases 
involving personal and professional services. The enabling legislation for a particular municipal entity should be 
reviewed prior to making such a purchase. 

Written and telephonic price quotations from at least three (3) qualified and responsible contractors shall be 
requested for all contracts in excess of the base amount of $10,500.00 (for 2015), but are less than the amount 
requiring advertisement and competitive bidding ($19,400.00 for 2105). In lieu of three (3) price quotations, a 
memorandum must be kept on file showing that fewer than three (3) qualified contractors exist in the market area 
within which it is practicable to obtain quotations. A written record of telephonic price quotations must be made 
and shall contain at least the date of the quotation, the name of the contractor and the contractor s representative, 
the construction, reconstruction, repair, maintenance or work which was the subject of the quotation and the price. 

Emergency purchases may also be made without competitive bidding or written or telephonic price quotations 
under certain circumstances. The contracting body may dispense with otherwise required competitive bidding only 
when there is danger to the public health, safety and welfare and immediate procurement of the service, materials 
or supplies is necessary. Typically, emergency purchases are authorized as a part of a declaration of a state of 
emergency. The public body's own action or failure to act cannot be the cause of the emergency. An economic 
emergency is not sufficient. The potential for an emergency is not sufficient.101 

Special Statutory Provisions 
In addition to the contracting provisions in the enabling legislation for each municipal entity, there are also a number 
of stand-alone acts, as interpreted by the courts, which also regulate the municipal procurement process. A 
sampling of these acts is briefly discussed below. 

Pennsylvania Prevailing Wage Act  The Prevailing Wage Act (1) requires certain items regarding prevailing wage 
to be included in specifications, notice and contracts to which the act applies; and (2) applies to contracts for 
"public work," which the act defines as follows: 

"'Public Work' means construction, reconstruction, demolition, alteration and/or repair work other than maintenance 
work, done under contract and paid for in whole or in part out of the funds of a public body where the estimated 
cost of the total project is in excess of twenty five thousand dollars ($25,000), but shall not include work performed 
under a rehabilitation or manpower training program."102 

To constitute a “public work,” all of the following four elements must be satisfied: (1) there must be certain work; (2) 
such work must be under contract; (3) such work must be paid for in whole or in part with public funds; and (4) the 
estimated cost of the total project must be in excess of $25,000.103 
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Installation of equipment or materials should be considered a "public work" if it amounts to an alteration of the 
building. Even where installation appears to be merely ancillary to the purchase of equipment or material, the act 
may apply.10  

Testing, adjusting and balancing of HVAC system on a public works job is a “public work” and the workmen 
performing the testing, adjusting and balancing are entitled to be paid prevailing wage.105 

Maintenance is specifically excluded from the definition of "public work." "Maintenance work" is defined by the act 
as the repair of existing facilities when the size, type or extent of such facilities is not thereby changed or increased. 
"Facilities" refers not only to a change in the size, type or extent of the entire structure, but to its component parts 
as well.106 Re-roofing of eight public buildings was repair work, thus a public work and not maintenance because 
the entire roof of each building was replaced, rather than being overhauled or patched.107 

Installation of new telephone system using existing telephone poles and tunnels, but installing new cable and 
conduit in a state building was a public work and not maintenance work.108 

Replacement of existing curb and sidewalk with new curb and sidewalk was reconstruction as opposed to 
maintenance, and, therefore subject to prevailing wage.109 

Milling and resurfacing public streets is construction, reconstruction, demolition, alteration and/or repair and not 
minor repairs constituting maintenance work, and thus was subject to prevailing wage.110 In addition, the court held 
that a borough could not rely on a publication from PennDOT, which included a memorandum of understanding 
between PennDOT and the Department of Labor & Industry, which incorporated PennDOT s interpretation that 
resurfacing was maintenance work not subject to prevailing wage. (As a result of the enactment of 75 Pa.C.S. § 
9023, which became effective on January 1, 2014, “locally funded highway and bridge projects” are not public works 
projects subject to the requirements of the Act unless the estimated total project cost is in excess of $100,000.00 
as opposed to $25,000.00). 

A manhole project involving rehabilitation and/or maintenance work upon over 75% of a borough s manholes, with 
an estimated cost of over $250,000, was subject to the Prevailing Wage Act.111 The combined extent of the project 
and projected costs rendered the work subject to prevailing wage. 

The definition of "public work" for purposes of the Prevailing Wage Act does not require that a public body be 
directly involved with the project, but, rather, requires only that the project be paid for in whole or in part with public 
funds.112 & 113 

The threshold of $25,000 applies to total project cost and the Prevailing Wage Act applies if the total project is in 
excess of the threshold amount, including all subcontracts even if the subcontracts individually are less than $25,000.11  

The use of tax increment financing to finance a private project pursuant to the Tax Increment Financing Act, 53 P.S. 
§ 1661, et seq., makes the project a public work for purposes of the Prevailing Wage Act.115 

The Prevailing Wage Act also imposes duties upon public bodies: 

a. To determine from Secretary of Labor the prevailing minimum wage rates which shall be paid by the 
contractor to the workmen. 

b. To include reference to prevailing wage rates in the published notice for securing bids. 

c. To incorporate wage rates into the terms of the contract. 

d. To receive statements from the contractor concerning the payment of wages before making final 
payment to the contractor. 

e. The Secretary of Labor may order the contracting body to withhold payment to a contractor if a workman 
files a protest objecting to payment to a contractor because of payment due a workman. 
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Steel Products Procurement Act  The Steel Products Procurement Act mandates inclusion of a contract provision 
requiring the use of only "steel products" as defined in the Steel Products Procurement Act in every contract for 
construction, reconstruction, alteration, repair, improvement or maintenance of "public works" as defined by the 
Steel Products Procurement Act.116 

Trade Practices Act  The Trade Practices Act prohibits "public agencies, " as defined by the act, from specifying, 
purchasing or permitting to be furnished or used in any public work, aluminum or steel products made in a foreign 
country which has been determined to have engaged in discriminatory actions.117 

The Trade Practices Act requires public agencies to include a list of foreign countries, which have been found to 
discriminate, in all invitations for bid, schedules, forms of proposal or purchase orders for "public works" as defined 
by the Trade Practices Act. Such a listing is kept by the Prothonotary of the Commonwealth Court in a Foreign 
Registry Docket. 

Motor Vehicle Procurement Act  The Motor Vehicle Procurement Act requires public agencies to purchase, lease 
or rent only vehicles, which are manufactured in North America (including the United States and Canada, not 
including Mexico).118 

Antibid Rigging Act  The Antibid-Rigging Act makes it unlawful for any person to conspire, collude or combine 
with another in order to commit or attempt to commit “bid-rigging” involving a contract for the purchase of 
equipment, goods, services or materials or for construction or repair let or to be let by a government agency.119 

“Bid-rigging” is defined as: “The concerted activity of two or more persons to determine in advance the winning 
bidder of a contract let or to be let for competitive bidding by a government agency. The term includes, but is not 
limited to any one or more of the following: (1) agreeing to sell items or services at the same price; (2) agreeing to 
submit identical bids; (3) agreeing to rotate bids; (4) agreeing to share profits with a contractor who does not 
submit the low bid; (5) submitting prearranged bids, agreed-upon higher or lower bids or other complementary 
bids; (6) agreeing to set up territories to restrict competition; (7) agreeing not to submit bids.”120 

Any person who violates the Antibid-Rigging Act commits a felony of the third degree and is subject to fines and 
imprisonment. In lieu of criminal prosecution, the Attorney General may bring an action for a civil penalty. In 
addition, the government agency entering into a contract which was subject to bid-rigging has a cause of action 
against those who participated in the prohibited activities.121 

Any government agency may require as a part of an invitation to bid that each bidder submit a non-collusion 
affidavit in a form as prescribed by the Antibid-Rigging Act.122 

Davis Bacon, Copeland and Contract Work Hours and Safety Standards Acts 
These acts require the inclusion of specified contract terms in contracts utilizing federal funds. Although the acts 
apply to construction contracts, they also may apply to some non-construction contracts involving some 
construction aspects (e.g. purchase and install contracts). 

Federal Acquisition Regulations ("FARs") set forth conditions under which the acts will or will not apply with respect 
to non-construction contracts involving some construction work: 

(b) Non construction contracts involving some construction work. (1) The requirements of this subpart 
apply to construction work to be performed as part of non-construction contracts (supply, service, 
research and development, etc.) if --

(i) The construction work is to be performed on a public building or public work 

(ii) The contract contains specific requirements for a substantial amount of construction work exceeding 
the monetary threshold for application of the Davis-Bacon Act (the word substantial relates to the type 
and quantity of construction work to be performed and not merely to the total value of construction 
work as compared to the total value of the contract); and 
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(iii) The construction work is physically or functionally separate from, and is capable of being performed 
on a segregated basis from, the other work required by the contract. 

(2) The requirements of this subpart do not apply if: 

(i) The construction work is incidental to the furnishing of supplies, equipment, or services (for example, 
the requirements do not apply to simple installation or alteration at a public building or public work that 
is incidental to furnishing supplies or equipment under a supply contract; however, if a substantial and 
segregable amount of construction, alteration, or repair is required, such as for installation of heavy 
generators or large refrigerator systems or for plant modification or rearrangement, the requirements of 
this subpart apply); or (ii) the construction work is so merged with non-construction work or so 
fragmented in terms of the locations or time spans in which it is to be performed, that it is not capable of 
being segregated as a separate contractual requirement.123 

Conclusion 
The procurement process for municipal entities in Pennsylvania is anything but uniform. It is a maze of enabling 
statutes for each type of municipal entity, each of which may differ slightly from the others. The process is then 
compounded by stand-alone statutes and a body of case law from the courts. As stated at the outset, in order to 
successfully navigate the procurement process, a three step process should be used: determine the nature of the 
procuring body; consult the proper enabling statute to determine the extent of the body's power to procure and 
the manner in which that power must be exercised; and investigate special statutory provisions to determine 
their applicability. 
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manholes are bigger and allow access to sewer lines while lampholes only provide a view of the sewer; thus, the type or 
extent of the facilities was changed or increased and by definition cannot be maintenance work.”). 

108. Henkels & McCoy, supra. 

109. Borough of Ebensburg, supra. 

110. Borough of Youngwood v. Pennsylvania Prevailing Wage Appeals Bd., 596 Pa. 603, 947 A.2d 724 (2008). 

111. Borough of Schuylkill Haven v. Prevailing Wage Appeals Bd., 6 A.3d 580 (Pa.Cmwlth. 2010). 

112. Lycoming County Nursing Home Ass’n, Inc. v. Commonwealth, Dept. of Labor and Industry, Prevailing Wage Appeals Bd., 
156 Pa.Cmwlth. 280, 627 A.2d 238 (1993) (nonprofit corporation established to build and operate facility was “public body” 
where corporation used public funds for public purpose proposed by public body, which loaned money to corporation and 
remained liable on bond). 

113. Mosaica Education, Inc. v. Pennsylvania Prevailing Wage Appeals Bd., 925 A.2d 176 (Pa.Cmwlth. 2007); 500 James Hance 
Court v. Pennsylvania Prevailing Wage Appeals Bd., 983 A.2d 792 (Pa.Cmwlth. 2009) (construction of the shell of the 
building, which was paid for private funds, was not subject to prevailing wage even though the fit-out of the building was 
paid for with public funds and was subject to prevailing wage). 

114. Pennsylvania Prevailing Wage Bd. v. Steve Black, Inc., 27 Pa.Cmwlth. 21, 365 A.2d 685 (1976). 

115. Pennsylvania State Bldg. and Construction Trades Council, AFL CIO v. Prevailing Wage Appeals Bd., 803 A.2d 1276 (2002), 
reargument denied, 808 A.2d 881 (2002). 

116. 73 P.S. § 1881, et seq. 

117. 71 P.S. § 773.101, et seq. 

118. 62 Pa.C.S. § 3731, et seq. 

119. 62 Pa.C.S. § 4503. 

120. 62 Pa.C.S. § 4502. 

121. 62 Pa.C.S. §§ 4503, 4504. 

122. 62 Pa.C.S. § 4507. 

123. 48 C.F.R. § 22.402(b). 
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XII Municipal Borrowing 

Valentino F. DiGiorgio, III, Esquire (updated February 2015) 
Stradley Ronon, Stevens & Young, LLP 
Great Valley Corporate Center 
30 Valley Stream Parkway 
Malvern, PA 19355 
610-640-5800 
vdigiorgio@stradley.com 

State Law 
In 1968, Pennsylvania, which previously had quite restrictive provisions regulating municipal borrowing, became one 
of the more liberal states by the adoption of an amendment to the Pennsylvania Constitution.1 Under this provision, 
the amount of debt permitted without requiring a voter referendum was liberalized by the use of a formula based 
upon average income of the municipality or other unit during a specified period of years. 

This constitutional provision was followed by the enactment of the Local Government Unit Debt Act of 1972, which, 
as later amended, was codified by the Act of December 19, 1996 (LGUDA).2 LGUDA implemented the liberal 
constitutional provisions, and also closed several loopholes under which borrowing had been permitted without any 
statutory limits. Previously a municipality or school district could lease a capital asset from a municipal authority and 
pay lease-rental equal to the debt service on the authority s bonds without any state regulation. Under LGUDA, this 
type of borrowing is defined as “lease-rental debt” and is regulated. On the other hand, borrowing by a municipal 
authority, so long as it is not guaranteed or backed by a lease to a municipality, is not covered by LGUDA and 
remains free of restriction. Now most types of local government entities other than authorities are covered by 
LGUDA. This includes counties, school districts, and all the various classes of municipalities.3 

Borrowing limits under LGUDA are computed by use of the “borrowing base,” which is the arithmetic average of the 
revenues of the municipality over the preceding three years. There are two separate limits. The first covers debt 
which is directly supported by the taxing power of the municipality, called non-electoral debt.5 For most types of 
municipalities, the ceiling on non-electoral debt is 250 percent of the borrowing base.6 Under the second limit, each 
unit is permitted to incur a combined total of non-electoral and lease-rental debt up to 350 percent of the borrowing 
base for most types of municipalities.7 The combined limit for school districts was reduced in 1998 to 225 percent of 
the school district s borrowing base.8 

Two types of borrowing by municipalities are excluded from these limits. One which is rarely used is debt approved 
by the voters, called electoral debt. The other exception, frequently used, is tax anticipation borrowing.9 Tax 
anticipation borrowing is separately regulated by limiting its size to a proportion of the expected taxes for the 
current year. Tax anticipation debt also must be repaid by the end of the fiscal year in which it is incurred. Prior to 
issuing tax anticipation notes, a municipality must file certain papers with DCED, but no approval is required. 

For all other types of borrowings to be legal, the issuer of the debt must file certain papers with DCED and obtain its 
approval of the proceedings prior to issuing the debt. Three main documents must be filed with DCED. The first is a 
certified copy of the bond or note ordinance enacted by the unit to authorize the issue (the “debt ordinance”), 
which must contain certain statutory provisions. The debt ordinance must be advertised one time at least three days 
prior to enactment, and another notice must also be published after enactment. LGUDA specifies the contents of 
these advertisements and provides that its requirements govern, notwithstanding any other statute.10 

The second important document for DCED is the borrowing base certificate, which is a listing of revenue sources 
and amounts and certain exclusions for the preceding three years. 

The third document is the debt statement consisting of a list of outstanding debt obligations, again with certain 
exclusions. Other required items include proofs of publication of the required advertisements. 
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Two types of borrowings may be excluded in computing the borrowing limits of a municipality for subsequent 
borrowings, even though, in order to incur this type of debt the municipality still must fulfill the filing requirements. 
The first type is “subsidized debt,” meaning debt which is covered by a statutory subsidy or an agreement of 
subsidy by a state agency.11 The state subsidies for debt incurred by school districts to finance school construction 
are covered by this provision, and subsidies on account of construction of sewage treatment plants may be eligible. 

The second type of excludible debt is “self-liquidating debt,” which is debt of a utility or other operation that 
imposes and collects charges for the use of its facilities or for providing a service. Self-liquidating debt may consist 
of non-electoral or lease rental debt.12 

In both cases, exclusion is not automatic. It is accomplished by filing an application for exclusion and supporting 
documents. Upon approval by DCED, this debt may be excluded from the net debt of the municipality. Usually, 
exclusion proceedings are filed at the same time as the application for approval of the incurrence of debt. 

If at any time a municipality s utility operation or subsidized facility ceases to become fully self-supporting or the 
subsidy is reduced, then the amount of debt which could not be serviced because the shortfall would become 
subject to the debt limitation. Thus, each time an application for approval of new debt is filed, the municipality must 
certify that all of its outstanding debt which had previously been excluded, is still entitled to full exclusion as self-
supporting or subsidized.13 

Because of certain appeal rights, a filing will never be approved by DCED until it has been on file for 15 days after the 
date of the original submission and 5 days after filing of any corrected papers.1 If DCED does not approve a filing 
or take other action within 20 days after the filing, it is deemed approved.15 Usually, DCED seems to take most of 
the 20 days. The entire process, therefore, may take a month or more from the time the first advertisement is sent 
to the newspaper until DCED approval is received. 

A simplified procedure is available for small borrowings for capital purposes defined as less than under $150,000 or 
30 percent of the non-electoral debt limit and maturing in five years or less.16 

Federal Tax Law 
While the state law regulating borrowing is relatively straightforward, the federal government has produced an 
amazingly complex series of regulations under Section 103 and Section 148 of the Internal Revenue Code of 1986 
(IRC) and prior laws. There are a number of requirements that must be met in order for local debt initially to be tax-
exempt. In addition, a number of continuing requirements must be met after the issue, in order for the issuer to 
avoid losing the tax exemption. The complexity of these regulations results from the continuing battle between the 
Internal Revenue Service (IRS) and ingenious advisors to issuers who developed schemes for profiting from the 
issuance of tax-exempt debt. The original scheme was to borrow money at a tax-exempt rate and then invest the 
proceeds, for an unlimited time, in taxable obligations of the U.S. Government, which produce income at a higher 
yield to the issuer than it paid on its tax-exempt bonds. This is “arbitrage,” and the debt is considered an “arbitrage 
bond,” the interest of which is not exempt from Federal taxes. 

In general, bonds may receive a tax-exempt status if they are issued for a recognized governmental purpose, are 
not issued earlier than needed for use toward the intended purpose, are not issued in excessive amounts, and 85 
percent of the proceeds are expected to be spent within 3 years after the date of issuance. At the closing, the issuer 
must execute an “arbitrage certificate” about the issue, making various representations and agreeing to various 
requirements. This is a complicated document, prepared by bond counsel, but the solicitor should review it to make 
certain that the recited facts agree with his information. 

Promptly after the closing, an information return on IRS Form 8038-G must be filed with the IRS. There are also 
restrictions on the size of reserve funds and limits of various kinds on refunding bonds, which are beyond the scope 
of this discussion. 

The IRC gives an additional tax advantage to financial institutions which purchase bonds of a qualified small issuer.17 
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These bonds, limited to $10,000,000 or less, are called “bank qualified,” and they can be sold with a slightly lower 
interest rate than regular tax-exempt bonds. In designating bonds for this category, the issuer must agree that it will 
not designate an aggregate of more than $10,000,000 of such bonds in the same calendar year as the issue. 

Even though arbitrage profits may be earned on bond proceeds pending expenditure and on certain reserve funds, 
without loss of tax exemption, the IRC requires that any arbitrage profits be returned to the U.S. Treasury every 5 
years. These so-called arbitrage rebate provisions are complicated, but there are various exemptions which may 
apply. One of the most important of these exemptions relates to issuers that meet certain structural requirements 
and also agree to issue less than an aggregate of $5,000,000 of bonds in the calendar year of the issue which is to 
be exempted.18 There are several other exceptions that may apply or limit the need to rebate arbitrage to the IRS. 

This field is so complicated that it requires a specialized attorney to provide complete and accurate advice. 

Federal Securities Law 
Another set of Federal laws regulates local borrowing, although to a lesser extent, namely, the Federal securities 
laws. Bonds of local government entities, being exempt from taxation, are also exempted from the securities 
registration requirements of the Securities Act of 1933. However, the “anti-fraud” Section 10(b)(5) of the Securities 
and Exchange Act of 1934 (Exchange Act) and Rule 10(b)(5) of the SEC does apply to municipal bonds. The term 
“fraud” has been broadly defined. Basically, the omission of a fact needed in order to make the disclosure 
document (the “official statement”) a fair presentation, or the misrepresentation of any fact in the official statement, 
constitutes fraud if is “material” in nature. 

The SEC has established certain regulations for municipal bond dealers, which indirectly impose obligations on 
municipal issuers. These apply directly only to underwriters, because the SEC is unable to directly regulate issuers of 
municipal bonds. Under one of these regulations, the underwriter must receive at the bond sale and deliver to its 
purchasers, a preliminary official statement approved by the issuer as being “substantially final.”19 Later, within a 
specified period after the sale the underwriter must send a final Official Statement to the purchasers and file a copy 
thereof in Electronic Municipal Market Access System (EMMA), which serves as the official, centralized electronic 
repository for all municipal securities disclosure documents. EMMA, operated by the Municipal Securities 
Rulemaking Board (MSRB), collects municipal securities offering documents, continuing disclosure documents, real-
time trade data, and interest rate information for auction rate securities and variable rate demand obligations, and 
makes them available for free on www.emma.msrb.org. 

Because of these disclosure standards, the solicitor must remember to inquire from the issuer if there are any 
material adverse economic factors surrounding the community, or relating to the municipal government itself or the 
project being financed. “Material” items must be disclosed in the official statement. These include major litigation, 
major environmental problems, underfunded pensions, major employee or union problems or other factors which 
could affect the ability of the issuer to repay the debt. 

Rule 15c2-12 also prohibits underwriters from underwriting a new issue of bonds unless they have received a 
continuing disclosure agreement from the issuer prior to the date of issue. When bonds are guaranteed by a 
municipal entity, that entity becomes an “obligated person” and must also sign continuing disclosure agreement. In 
such agreements, the “obligated persons” all agree to provide certain periodic reports annually as long as the bonds 
are outstanding. Two types of information must be provided, financial information and operating data. This must be 
furnished within a specified period of time after the end of the issuer s fiscal year. It must be filed with EMMA. The 
obligation is modified if all “obligated parties” on an issue have less than $10 million in bonds outstanding on a 
combined basis. In that case, the annual information need not be filed, but only be made available to any person 
who requests it. The obligated parties must also agree to notify promptly EMMA if any one of certain specified types 
of events of defaults or other major transactions occur. Rule 15c2-12 originally required a material event notice of an 
adverse tax opinion or event affecting the tax-exempt status of the bond, if material. However, Rule 15c2-12 was 
amended for bonds issued after December 1, 2010, requiring a material event notice for events affecting the tax-
exempt status of the security, whether or not material. 
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Issuers should be mindful of the need to timely file the financial and operating data set forth in their continuing 
disclosure agreements and implement procedures to ensure such disclosure. Rule 15c2-12 generally requires that 
any final official statement prepared in connection with a primary offering of municipal securities contain a 
description of any instances in the previous five years in which the issuer failed to comply, in all material respects, 
with any previous commitment to provide such continuing disclosure. The SEC may file enforcement actions under 
either Section 17(a) of the Securities Act of 1933 (Securities Act), and/or Section 10(b) of the Exchange Act against 
municipal issuers for inaccurately stating in final official statements that they have substantially complied with their 
prior continuing disclosure obligations. In such instances, underwriters for these bond offerings may also have 
violated the anti-fraud provisions to the extent they failed to exercise adequate due diligence in determining 
whether issuers have complied with such obligations, and as a result, failed to form a reasonable basis for believing 
the truthfulness of a key representation in the issuer s official statement. 

Under the SEC s Municipalities Continuing Disclosure Cooperation Initiative (MCDC Initiative), the SEC encouraged 
municipal issuers who may have made materially inaccurate statements in a final official statement regarding their 
prior compliance with their continuing obligations as described in Rule 15c2-12 to consider self-reporting to the SEC. 
Those issuers who did so by December 2014 may be afforded with favorable settlement terms by the SEC. As of 
this time, the SEC has not indicated its intention to renew or extend the MCDC Initiative. 

Solicitors should help to educate their clients on the importance of the continuing disclosure requirement, for 
various reasons. Failure to comply will not create an event of default under the bond issue, but will subject the issuer 
to various other penalties, including a requirement that in subsequent issues the official statement must disclose the 
situation if the issuer has not been complying with its continuing disclosure obligations in connection with prior issues. 

General Advice 
The solicitor should consider himself or herself a full partner in the borrowing procedures, and therefore should 
review all draft documents as well as participate in all meetings relating to the financing. In some instances he or she 
will be asked for a written opinion at the closing. Sometimes, particularly in tax anticipation borrowings, a bank or 
other note purchaser may present the solicitor with a series of document forms, including a form of his or her opinion. 

Solicitors should not give an opinion on a municipal borrowing unless they are certain that they understand the 
nature of the obligation created by a bond opinion, as well as the requirements of State and Federal law for the 
issue. In most issues, of course, the underwriter will suggest, or the solicitor may recommend, the retention of a 
specialized law firm as “bond counsel.” Underwriters will usually require that bond counsel be retained to give the 
bond opinion and that it be a firm that is listed in “The Bond Buyer s Municipal Marketplace,” the “red book.” 

Additional information concerning municipal borrowing may be obtained by reviewing Fundamentals of Municipal 
Borrowing, from the Pennsylvania Bar Institute, 1992. 

REFERENCES 
1. Pa.Const. art. IX, § 10. 

2. 53 Pa.C.S. §§ 8001-8271. 

3. 53 Pa.C.S. § 8002(c) (see definition of “local government unit”). 

4. 53 Pa.C.S. § 8002(c). 

5. 53 Pa.C.S. § 8002(a). 

6. 53 Pa.C.S. § 8022(a). 

7. 53 Pa.C.S. § 8022(b). 

8. 53 Pa.C.S. § 8022(f), added by Act 50 of 1998. 

9. 53 Pa.C.S. §§ 8121-8128. 

10. 53 Pa.C.S. § 8003. 

11. 53 Pa.C.S. § 8024. 

12. 53 Pa.C.S. §§ 8025, 8026. 

13. 53 Pa.C.S. § 8110(b). 
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14. 53 Pa.C.S. § 8211(b). 

15. 53 Pa.C.S. § 8206. 

16. 53 Pa.C.S. § 8109. 

17. Internal Revenue Code, § 265(b)(3). 

18. Internal Revenue Code, § 148(f)(4)(D). 

19. 17 C.F.R. § 240.15c2-12. 
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XIII Eminent Domain 

Marc S. Drier, Esquire (updated September 2014) 
Drier & Dieter Law Offices 
227 Allegheny Street 
Jersey Shore, PA 17740 
570-398-2020 
marcdrier@aol.com 

The Power 
The power of eminent domain, which refers to the government s power to take private property for public use, is 
statutory and is strictly construed. This governmental power is constrained by the United States Constitution (Fifth 
Amendment) and is applicable to the states (Fourteenth Amendment). The Pennsylvania Constitution has its own 
takings clause (Article I, Section 10). To the extent not constrained by constitutional requirements, the power of the 
Commonwealth to exercise eminent domain is an inherent attribute of sovereignty, but to be called into operation 
there must legislative authority.1 Similarly, any entity other than the commonwealth must have express statutory 
authority to condemn. Once the right of eminent domain is vested in a municipality, however, the municipality has 
broad discretion and only actions that are in bad faith, arbitrary, contrary to statute, or contrary to the constitution 
may be successfully challenged.2 Furthermore, “a taking does not lose its public character merely because there 
may exist in the operation some feature of private gain, for if the public good is enhanced it is immaterial that a 
private interest may be benefited,” but to qualify as a public taking the public must be “the primary paramount 
beneficiary.”3 Other than the commonwealth, statutory power of eminent domain is given to: counties, cities,5 

boroughs,6 townships,7 municipal authorities,8 housing authorities,9 redevelopment authorities,10 school districts11 

and parking authorities.12 

Land may be taken for present needs as well as for needs projected in the “foreseeable future.”13 Other than municipal 
authorities,1 the empowered entity usually cannot exercise eminent domain outside of its boundaries. However, any 
two or more municipalities may cooperate and jointly condemn land, using a blend of their respective powers.15 

As a basic rule, private and public property, except commonwealth property, may be taken by an entity that enjoys 
the statutory authority to condemn. There are many statutory exceptions, however, and the pertinent statutes 
should be consulted carefully in every case. Typically the exception is limited to certain types of condemnors. For 
example, a school board may not take the property of a religious association, institution of learning, burial ground or 
hospital association. Cemeteries are largely exempt. The listed exemptions seem to be limited to various types of 
property owned and used for public services by government or quasi-government (i.e., rate controlled) entities. 
Although land that is already public is not per se unavailable, still an impediment may be raised. There is in general a 
balancing test for attempts to condemn for public use property that already has a public use.16 The Historical 
Preservation Act should also be consulted for its potentially damaging effect on any taking.17 

The condemning entity does not enjoy any statutory waiver of local zoning restrictions.18 However, with the right of 
condemnation comes the right to enter property not yet condemned “in order to make studies, surveys, tests, 
soundings and appraisals.”19 All that is required is: a) the property is land or an improvement that could potentially 
be condemned; b) 10 days prior notice is given; and c) any actual damages caused to the property are paid for by 
the potential condemnor. 

Public vs Private 
An important recurring issue is how to determine when private benefit outweighs public benefit such that the taking 
is no longer a “public use” taking and so is prohibited by the constitution. This arises primarily in one of two 
contexts: public involvement in economic development and/or blight removal, and private invocation of 
Pennsylvania s Private Road Act (PRA).20 Amendments to the Eminent Domain Code adopted in 2006 have 
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significantly resolved many facets of the issue. These amendments, sometimes referred to as the “Chapter Two” 
amendments, were collectively entitled the “Property Rights Protection Act,” and they passed both Senate and 
House unanimously. 

The Property Rights Protection Act (PRPA) was a direct response to the controversial United States Supreme Court 
decision in Kelo v. City of New London, which affirmed New London s proposed exercise of eminent domain for the 
purpose of revitalizing ninety acres of waterfront properties.21The decision established a broad concept of “public 
purpose” to include redevelopmental takings of non-blighted properties.22 Under Kelo, governments under the 
guise of economic development or redevelopment could legitimately force private property to be turned over to 
others, “preferred” private owners, and could force owners of unblighted properties to sell and move away merely 
because they were in the vicinity of blighted property. The Kelo court affirmed such actions because economic 
development was considered a legitimate aim of local and state government,23 and the use of private ownership 
and private gain merely a byproduct. Kelo caused the Pennsylvania General Assembly to consider what unwanted 
consequences its citizens might endure in the name of redevelopment or other “public” aims. Pennsylvania in 2005 
already had a fairly broad legislative definition of blight and blight removal procedures, under its Urban 
Redevelopment Law2 and the PRPA repealed that law to the extent it was inconsistent with PRPA s new, more 
restrictive provisions and definitions. The PRPA prohibits the taking of property “for private enterprise,” except in 
the case of carefully defined exceptions.25 

As of the date of this writing, the Pennsylvania appellate courts are struggling with how to apply eminent domain 
principles and restrictions to takings under the PRA. This should not pertain to municipal solicitor work, but it is 
curious and the Eminent Domain Code is apparently involved. The PRA essentially allows the owner of a private, 
practically landlocked property to “condemn” an access easement up to 25 feet wide across other private property 
in order to connect to a public road. It can only be invoked by a private party, but the procedures are similar to 
those in the Eminent Domain Code (payment of just compensation, use of a Board of View, etc.). The struggle 
began when in 2010 the Pennsylvania Supreme Court in a 4-3 decision remanded a PRA case to the 
Commonwealth Court to ascertain if the use of the PRA in that particular case did have the public, not the benefited 
landowner, as the “primary and paramount beneficiary.26 The majority suggested, e.g., that if the land-locking was 
caused by a public condemnation such as creation of a new road dividing the property, and if relief through the PRA 
was considered then and was close in time, then it might quality as a sufficiently public purpose taking. The majority 
expressly rejected the traditional arguments about the public benefit of not having inaccessible tracts within the 
municipality. The O’Reilly case began, however, prior to the PRPA amendments to the Eminent Domain Code. While 
defining “eminent domain as the power of the commonwealth to take private property, for public use,” the PRPA 
also included in the definition of “condemnor” “a private entity…authorized by law to exercise the power of eminent 
domain,” and it specifically adopted as Pennsylvania s position that it was a “public use” to condemn property for 
private ownership if it was to be “used for any road,” or “to be acquired to provide access to a public thoroughfare 
for a property which would be otherwise inaccessible as the result of the use of eminent domain.”27 The 
Commonwealth Court has consolidated several post-O’Reilly cases and heard arguments en banc but as of this 
writing has not ruled on them. One member of that court suggested they were “stuck with” the O’Reilly II analysis 
from the Supreme Court, which equated private condemnation under the PRA with governmental condemnation 
under the Eminent Domain Code. Certainly, individuals have constitutional safeguards against the powers and 
disproportionate strength of government that do not pertain to a neighbor to neighbor conflict, but that distinction 
was nowhere addressed in O’Reilly II. 

Establishing the Taking 
Once a project is identified and a site selected (typically with the help of pre-condemnation inspections), the issues 
are largely procedural rather than substantive. The Eminent Domain Code proceeds through various procedural 
milestones. The two exceptions are: 1) proceedings to determine if a taking has validity occurred (either an alleged 
“de facto” condemnee or a named condemnee may call for this determination) and 2) the issue of “just 
compensation” to the condemnee, along with the value of the various ancillary damages available which the 
Eminent Domain Code defines in detail. 

The decision to condemn can be made by ordinance or by resolution; if by resolution, no prior notice or advertising 
is require.28 Filing a “Declaration of Taking” begins the condemnation. The Eminent Domain Code details where to 
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file,29 the contents required,30 what notice and service of notice is required,31 and what involvement other interest 
holders, such as mortgagees, should have.32 

The date the declaration of taking is filed establishes the price,33 but the actual payment of “just compensation” is 
postponed until either: 1) the condemnor decides to begin actual possession, or 2) the condemnee offers 
possession. The condemnee cannot offer possession (and thereby demand payment of at least the condemnor s 
estimated just compensation) until sixty days has passed from the date of the declaration of taking being filed, 
without the condemnor making payment or otherwise asserting possession rights. In some circumstances, the 
condemnor may be “deemed” to have taken possession even if this was not yet intended.3  

Section 522 of the Eminent Domain Code provides for payment of the estimated just compensation into court in 
certain circumstances. If the security posted is found to be insufficient, or if the estimated compensation paid to the 
condemnee or into court is found to have been insufficient, then delay damages will accrue. The Eminent Domain 
Code at Section 713 provides for delay damages at a defined prime rate, plus one percent.35 

As noted above, there are really just two substantive issues to be litigated under the Eminent Domain Code. The first 
is whether the taking is within the condemning entity s statutory and/or constitutional authority, and the second is 
how much “just compensation,” or other damage enhancements, is due to the condemnee. The Eminent Domain 
Code attempts to ensure a prompt process for the first issue. All objections to the legal authority for the taking must 
be raised by the condemnee within the first thirty days after service of notice of condemnation or they are too late 
(unless the court extends the time for filing). The process is to state the objections as formal “preliminary 
objections,” and notice of the process is a required part of the statutory “Notice of Condemnation.”31 

“Just Compensation” and Ancillary Damages 
The Eminent Domain Code includes a chapter (Chapter 7) on “Just Compensation and Measure of Damages.” While 
various qualifications and ancillary damages are addressed throughout the chapter, the definition of “just 
compensation” as found in Section 702(a) is as follows: “Just compensation shall consist of the difference between 
the fair market value of the condemnee s entire property interest immediately before the condemnation and as 
unaffected thereby and the fair market value of his property interest remaining immediately after the condemnation 
and as affected by the condemnation.” 

The just condemnation definition is built on the concept of “fair market value.” Section 703 defines fair market value, 
but is essentially open-ended in describing what factors may be taken into consideration when determining it. 
Essentially it is “the price which would be agreed to by a willing and informed seller and buyer.” Typically 
determination of fair market value is arrived at after consideration of one or more of the following appraisal 
approaches: market approach, income approach (“capitalization basis”), and replacement cost approach. These 
three approaches are in fact mentioned in Section 1105, a section addressing expert testimony. 

There is significant appellate case law on fair market value. Fair market value depends significantly on what the 
condemned tract has as its "highest and best use" for valuation purposes. Much case law originates with a 
condemnee's effort to prove that the condemned tract has a "highest and best use" other than its present use.36 

Basically, the condemnee is required to prove that the nonexistent but potential use is: 1) physically possible; 2) 
legally permissible; 3) maximally productive; and 4) financially feasible. Mere speculation is insufficient to prove 
these elements.37 

There are certain ancillary damages mentioned in the Eminent Domain Code, which provides protection for the 
economic position of a condemnee by providing for repayment of the costs of business relocation and removal of 
machinery, equipment and fixtures. The courts have created the "assembled economic unit doctrine" to further that 
legislatively-intended protection where the machinery, equipment, and/or tools cannot practically be removed and 
relocated by the owner; this doctrine supplements the real estate value by including in that sum the fair market 
value of these items.38 The Eminent Domain Code also covers relocation expenses, transfer taxes and other closing 
costs, limited reimbursement of the condemnee's professional fees, increased mortgage costs and delay 
damages.39 Reimbursement by the condemnor of the condemnee s professional fees are as follows: 1) all 
reasonable appraisal, attorney and engineering fees “and other costs and expenses” if preliminary objections 

83 

http:theseelements.37
http:condemnee'sefforttoprovethatthecondemnedtracthasa"highestandbestuse"otherthanitspresentuse.36
http:CodeatSection713providesfordelaydamagesatadefinedprimerate,plusonepercent.35
http:condemnormaybe�deemed�tohavetakenpossessionevenifthiswasnotyetintended.34
http:holders,suchasmortgagees,shouldhave.32


 
 

              
               

                
                    

                  
                   

                 
                

                   
                

               
                 
      

             
                 

              
             

                
                    

          

   
                   

              
                    

                   
              

   
                   

                  
               

                 
                 
                   

             
                

                 
               

                 
              

                     
                   

            

  
                 

                   
                

SOLICITOR’S HANDBOOK 
Febru ry 2019 

terminate the condemnation (Section 306(g)); 2) the same full reimbursements if the condemnor “relinquishes,” or 
declines to pursue possession of, condemned property (Section 308(d)); 3) the same full reimbursements if the 
condemnee succeeds in a “de facto taking” claim (the condemnee files for just compensation where the condemnor 
had not filed a condemnation, Section 709); and 4) in any other case where there has been a taking, up to 
$4,000.00 total per property for costs and expenses, regardless of right, title or interest, except where the taking is 
for an easement for underground piping for water or sewer infrastructure, in which case the total is limited to $1,000 
(Section 710, as amended in 2014). There is also a section entitled "consequential damages," but this section really 
only provides for damages to the owner of property abutting an improvement area in three very specific 
circumstances: 1) when damage results from a change in the grade of a road or highway; 2) when damage occurs 
from a permanent interference with access; and 3) when there is injury to surface support. 0 Note that only 
permanent interference with access is included; while temporary interference that causes a property owner to go 
out of business altogether may be compensable, in general the Eminent Domain Code and the courts continue to 
find temporary access difficulties to be noncompensable. 1 

Not all takings generate damages. Some generate benefits. Section 706 addresses the sometimes perplexing 
mandate found in Section 702 that the value of the subject property "immediately after such condemnation and as 
unaffected thereby" be compared to the value immediately before "and as unaffected thereby." Section 706 
distinguishes between general community benefits and special, property-specific benefits. The intent is to be 
realistic about the effects of the condemnation that actually occurs, but not to incorporate the temporary, more 
speculative effect on value of imminence of a project, such as the temporary plunge in values that may occur as a 
result of fear and uncertainty over a planned, perhaps unpopular, project. 

Resolving Dispute over Compensation 
At or before gaining possession, the condemnor will have paid to the condemnee, or, if necessary, to the court an 
amount representing "just compensation." Disputes over damages are not supposed to hold up the condemnor's 
use of the land. The Eminent Domain Code is an exclusive remedy, and so once preliminary objections to the taking 
itself are waived or resolved in favor of the condemnor, the condemnor should be able to proceed. The statute of 
limitations for calling for a Board of View appears to be the statutory six-year "catch-all." 2 

The Board of View 
The first step is for an aggrieved party to file a petition for the appointment of viewers. 3 Either the condemnor or 
condemnee can file. This includes a landowner claiming to be the victim of de facto condemnation. The parties, by 
filed agreement, may waive the Board of View altogether, and proceed directly to court.  The court shall 
"promptly" appoint three viewers, one of whom shall be an attorney and chairman of the board. The Eminent 
Domain Code provides various specifics on notice, required viewing of the premises, etc., all found in the Eminent 
Domain Code, Chapter 5. Any objection to the petition must be filed within twenty days, and, again, is to be 
"promptly" resolved by the court. 5 The viewers may hear claims for removal expenses, business dislocation 
damages and moving expenses either separately or together with the just compensation issue. 6 There is a right to 
subpoena. 7 The Eminent Domain Code provides for appointment of a trustee ad litem or a guardian ad litem if 
appropriate. 8 In "de facto" condemnations the burden of proof is clearly on the landowner; in filed condemnations 
the burden is not as clear. 9 The board is not bound by formal rules of evidence.50 According to the Eminent 
Domain Code, the condemnor "shall" present expert testimony on damages; the condemnee has no such 
requirements.51 

The board must issue a concise report, the requirements of which are found in Section 512. The report is to be filed 
within 30 days of the final hearing according to Section 514, and some prior notice to the parties or attorneys, 
intended to facilitate pre-filing corrections, is also required by the Eminent Domain Code. 

Appeal to Court 
The Eminent Domain Code addresses the procedure and substantive rules applied to an appeal from the Board of 
View. By legislative fiat, the Board of View's report, and its award, are not admissible at court trial.52 Evidence of a 
property's tax assessment value is also precluded.53 The court is to resolve preliminarily all issues raised other than 
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the amount of damages due, and this resolution may include confirming, modifying or changing the report, 
remanding it back to the same viewers, or remanding it to new viewers.5 The issue of "amount of the award," i.e., 
the damages due, is of course the most common topic of appeal, and for this the appellant (who may be either a 
condemnor or condemnee) may elect either jury or non-jury determination. 

The Eminent Domain Code provides that the condemnee shall be the plaintiff and the condemnor the defendant, 
regardless of which filed the appeal.55 Either party may compel a viewing of the property by the fact finder.56 

Where the court has viewed the property, it may disregard expert testimony in reaching a valuation figure.57 New 
experts are allowed, so long as notice of the expert's name, highest and best use opinion, and valuation opinion are 
disclosed to the other party at least ten days prior to hearing. Even if a condemnor had failed to produce an expert 
at the Board of View hearing, that condemnor may appeal to court and, with the requisite ten-day notice, present 
expert valuation evidence at the court trial.58 The court's determination of damages may be valid even if it 
surpasses the Board of View's determination and the opinions of all the experts who testified.59 

The court's disposition of objections to the Board of View's determinations, other than the amount of the award, by 
confirming, modifying or changing the report as part of its statutory duty to preliminarily determine such objections, 
constitutes "a final order."60 The court's determination of damages made after a jury or non-jury trial, likewise 
constitutes a final order, and may be appealed to the Commonwealth Court. 

Post-trial motions are required for jury trials held under the Eminent Domain Code, but not for non-jury trials.61 

The scope of review of the appellate court "is limited to a determination of whether the trial court abused its 
discretion, whether an error of law was committed, or whether the findings and conclusions are supported by 
substantial evidence."62 

De Facto and Regulatory Takings 
A "de facto" taking, or "inverse condemnation," is one where a governmental entity, although clothed with the 
power of eminent domain, has, without filing a taking, nevertheless engaged in conduct which deprives any 
property owner of the beneficial use of their property. The suggested condemnor must have the power to 
condemn; there must be exceptional circumstances; and the damage to the condemnee must be the immediate, 
necessary and unavoidable consequence of the condemnor's powers.63 Pre-condemnation publicity is generally not 
enough to establish a taking, even if use of the property is affected, but complete failure of a business due to pre-
condemnation publicity might be sufficient.6 "De facto taking" should not be confused with negligence or other 
common-law trespasses, as they are mutually exclusive; only damage incidental to or the result of the eminent 
domain power is properly processed under the Eminent Domain Code.65 

"Regulatory taking" is a concept that originates not in the statute but in the United States Constitution (" ...nor shall 
private property be taken for public use without just compensation"), made applicable to the states by the 
Fourteenth Amendment. This is a complex area of law. Generally speaking, there is no compensable taking "when 
interference arises from some public program, adjusting the benefits and burdens of economic life to promote the 
common good,''66 and even regulatory deprivation of all economically valuable use of property is non-compensable 
if the challenged limitation was possible under the state's common law nuisance provisions.67 If a regulation still 
allows some viable use of the property, and is substantially related to the proper public purpose it purports to serve, 
there should be no compensation due.68 

Temporary regulatory takings are theoretically possible.69 There was a bit of a scare in Pennsylvania when a county 
court, and then the Commonwealth Court, allowed the convening of a Board of View to determine damages 
occasioned by the inability to operate a quarry while the landowner successfully challenged the ordinance which 
precluded that use; the Pennsylvania Supreme Court, however, reversed and confirmed that is not the type of 
damage compensable as a government taking.70 Compensable regulatory takings remain rare. 
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XIV Municipal Investments 

John W. Espenshade, Esquire (updated September 2014) 
Stevens & Lee 
51 South Duke Street 
Lancaster, PA 17602 
(717) 291-1031 
jwe@stevenslee.com 

The investment of monies by local governments is strictly governed by the municipal code under which they are 
organized. A review of the provisions set forth in the applicable code will provide each practitioner with a basic 
understanding of the limitations established by state law. 

Invest using a sound business practice. 
Each of the provisions governing the investment of monies contains similar goals for local governments and 

encourages sound business practices. The introductory paragraph to the investment provisions of the County Code 
(Third through Eighth Classes) is a perfect example. Section 1706 of the County Code, 16 P.S. § 1706(a), provides 
that “the county … shall invest such moneys consistent with sound business practice, subject, however, to the 
exercise of that degree of judgment, skill and care under the circumstances then prevailing which persons of 
prudence, discretion and intelligence, who are familiar with such matters, exercise in the management of their own 
affairs not in regard to speculation, but in regard to the permanent disposition of the funds, considering the 
probable income to be derived therefrom as well as the probable safety of their capital.” 

Many of the investment statutes require that the governing body develop an investment program. Such a program 
can set forth general guidelines which the local government s finance officer should follow in making investments. A 
program that follows the basic guidance established in the County Code set forth above will provide a sound 
framework for the municipality. It is important for a local government s finance officer to understand each 
investment, including the expected return and the risks involved, and to select traditional investments that are 
geared toward the preservation and maintenance of capital. 

Citations to applicable code provisions 
The applicable code provisions for the investment of monies for each type of municipal entity are as follows: 

Townships of the First Class – 53 P.S. § 56705.1 

Townships of the Second Class – 53 P.S. § 68204 

Boroughs – 8 Pa.C.S. § 1316 

School Districts – 24 P.S. § 4-440.1 

Municipality Authorities – 53 Pa.C.S. § 5611 

Cities of the First and Second Class – 53 P.S. § 5410 

Cities of the Third Class – 53 P.S. § 36804.1 

Counties of the Second Class – 16 P.S. § 4964 

Counties of the Third through Eighth Classes – 16 P.S. § 1706. 

Investment of bond proceeds. 
The investment of bond proceeds by local governments (except municipal authorities) is governed by the Local 
Government Unit Debt Act, 53 Pa.C.S. § 8224 (LGUDA). The investment of bond proceeds by a municipal authority, 
while not governed by LGUDA, may be limited by the investment provisions contained in the applicable financing 
documents pursuant to which the bonds or notes have been issued. 
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LGUDA provides that any moneys in sinking funds and other funds may be deposited in time accounts or 
certificates of deposit of any bank or bank and trust company, accounts with any savings bank or deposits in 
savings and loan associations. Moneys required for prompt expenditure shall be held in demand deposits. To the 
extent that the deposits or accounts are insured by the Federal Deposit Insurance Corporation (FDIC), they need 
not be secured; otherwise, the deposits must be secured as public deposits. LGUDA further provides that any 
moneys in funds or accounts not required for prompt expenditure may be invested in any securities in which the 
commonwealth may, at the time of investment, invest moneys of the commonwealth not required for prompt 
expenditure, subject to any stricter requirements in any contract with the holders of bonds or notes for which the 
particular fund or account was created or maintained. 

The investment of bond proceeds may further be limited by the provisions of the Internal Revenue Code of 1986, as 
amended, and the regulations promulgated thereunder. Consultation with a qualified bond counsel firm is prudent 
before investing any bond proceeds. 

Act 72 Collateralization 
In 1971, Pennsylvania enacted Act 72 to enable financial institutions to pledge collateral on a pooled basis to secure 
public deposits in excess of insurance limits provided by the FDIC. Act 72 provides a standardized procedure for 
pledging assets to secure deposits of public funds and requires that the total amount of assets pledged must be at 
least equal to the total amount of such assets required to secure all of the public deposits of the depository. 
Typically the assets pledged consist of United States Treasury obligations, but can include municipal bonds and 
other securities. In lieu of pledged assets, Act 72 permits the financial institution to substitute an irrevocable letter of 
credit issued by a Federal Home Loan Bank. 

A bank s compliance with Act 72 remains a mystery to many municipalities, but it important to note that, upon 
request of the appropriate municipal official, Act 72 requires that the financial institution provide a report to the 
municipality of the amount of the funds of such public body on deposit with it, the total amount of public funds on 
deposit with it and the total amount and valuation of assets pledged to secure such public deposits. Such reports 
must be provided to the municipality or the accountant or auditor designated by the municipality. 

FDIC Insurance 
In addition to collateralization requirements of Act 72, subject to the limitations described below, local government 
funds on deposit with an insured institution are further secured by the FDIC. The FDIC is an independent agency of 
the United States government created to protect depositors of insured banks located in the United States against 
the loss of their deposits if an insured bank fails. 

The standard deposit insurance amount is $250,000 per depositor, per insured bank, for each account ownership 
category. The FDIC insures deposits that a municipality holds in one insured bank separately from any deposits of 
the municipality in another separately chartered insured bank. Funds deposited in separate branches of the same 
insured bank are not separately insured. 

Insurance coverage for a municipality is unique in that the insurance coverage extends to the official custodian of 
the deposits belonging to the municipality rather than to the government unit itself. Accounts held by an official 
custodian of a government unit will be insured as follows: in-state accounts: (1) up to $250,000 for the combined 
amount of all time and savings accounts (including NOW accounts); and (2) up to $250,000 for the combined 
amount of all interest-bearing and noninterest-bearing demand deposit accounts, and out-of-state accounts: up to 
$250,000 for the combined amount of all deposit accounts. 

The information provided in this section describing FDIC insurance was obtained from www.fdic.gov. 
For additional information concerning the FDIC and its programs, please see the Federal Deposit Insurance Act 
(12 U.S.C. § 1811, et seq.). 
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XV Audits and Surcharges 

Scott E. Coburn, Esquire (updated March 2015) 
General Counsel 
Pennsylvania State Association of Township Supervisors 
4855 Woodland Drive 
Enola, PA 17025 
(717) 763-0930 
scoburn@psats.org 

Municipal governments, much like for-profit corporations, rely on independent auditors and, in some cases, 
controllers, to ensure that the fiscal affairs of the municipality are in order and taxpayers money is being well spent.1 

Municipal solicitors can assist their clients by making sure that the auditing requirements in the various municipal 
codes are satisfied. 

General 
Requirements The municipal codes set forth the statutory qualifications that must be met by elected auditors. They 
must be registered voters within the municipality2 and must have resided in the municipality for at least one year 
before their election3. Auditors serve six-year terms.  

Conflicts with Elective/Appointed Office and Municipal Employment In order to ensure the independence of 
elected auditors, they are prohibited from holding other elective or appointive office or working as an employee for 
the municipality that they audit.5 

Meetings The board of auditors must meet at least annually on the day following the organizational meeting for the 
municipality s governing body.6 

Responsibilities  The board of auditors is responsible for auditing, settling, and adjusting the accounts of the 
elected and appointed officials of the municipality and its boards and agencies. The board of auditors may also audit 
the records of magisterial district justices to determine the amount of fines and costs due to the municipality.7 In 
addition, in townships of the second class, in which members of the board of supervisors are permitted to be 
employees of the township, the board of auditors is solely responsible for determining the compensation for 
supervisors employed by the township.8 The board of auditors is required to keep official minutes of meetings and 
comply with the requirements of the Sunshine Act. 

Compensation  Members of the board of auditors in townships of the second class and boroughs are entitled to 
receive $10 per hour, plus reimbursement for travel costs, for performing their official duties.9 Members in townships 
of the first class shall receive $20 per day for performing the duties of their office.10 

Authority to Issue Subpoenas  Boards of auditors have the authority to issue subpoenas to municipal officers and 
other necessary persons for testimony or production of records.11 

Appointment of Attorney  Boards of auditors are permitted to petition the court of common pleas for the 
appointment of an attorney in the event of a disagreement between them and any official that they are required to 
audit. The compensation of the attorney must be set with the agreement of the municipality s governing body or, if 
necessary, the court.12 

No Financial Interests in Municipality  Municipal auditors are prohibited from having any direct or indirect financial 
interest in a municipal transaction.13 
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Annual Audits 
The board of auditors must complete its annual audit by March 1 of each year.1 It must also file its annual audit 
report with the township secretary, county clerk of court or prothonotary, and DCED.15 The report must be 
submitted on the Annual Audit and Financial Report form provided by DCED. 

The annual report must include a statement of township receipts from all sources, including accounts receivable and 
a statement of the resources, liabilities, and indebtedness of the municipality at the end of the fiscal year, among 
other things.16 

There are also statutory requirements that the board of auditors publish a concise statement of the municipality s 
financial status.17 

Appeals from the annual audit must be filed within 45 days in townships and 40 days in boroughs.18 There are 
various bonding requirements that must be satisfied to prosecute an appeal. Absent fraud and/or collusion, appeals 
are the exclusive means of challenging municipal expenditures.19 In the event of fraud and/or collusion, the 
municipal solicitor and governing body should consult with the appropriate law enforcement authorities. 

Municipal officers and municipalities are entitled to receive reasonable attorneys fees depending on the outcome of 
the court s final determination on an appeal.20 

Surcharges 
The board of auditors has the statutory authority to surcharge elected or appointed officers if their acts or omissions 
contribute to financial loss of the township.21 If there is no intent to violate the law or exceed the scope of the 
officer s authority, then the surcharge must be limited to the difference between the costs incurred and the costs 
that would have otherwise been incurred had the proper procedures been used.22 A surcharge will not be sustained 
if restitution is made and the governing body does not suffer loss.23 

Enforcement  Once a judgment is entered for a surcharge, any auditor, elector or taxpayer may enforce the 
collection of the judgment by filing a bond.2  

Appointments of Certified Public Accountants and Controllers 
Townships of the second class are permitted to adopt resolutions appointing CPAs to examine their financial 
records in lieu of the elected board of auditors.25 They are required to advertise for the appointment. There, the 
board of auditors retains the authority to set the compensation for supervisor/employees, regardless of whether the 
township appoints a CPA. 

In townships of the first class and boroughs, governing bodies may adopt ordinances providing for CPAs to audit 
their accounts, thereby abolishing the office of elected auditor. Those ordinances may be repealed and the office of 
elected auditor may be reinstated.26 The CPAs have the same powers and duties as the elected auditors would 
have had.27 

In addition, boroughs may adopt ordinances creating the office of elected controller. If they do so, the members of 
the board of auditors continue to serve until January 1 of the year following the election of the controller, after which 
date the office of borough auditor is abolished.28 The borough council sets the salary of the controller, who is 
responsible for managing the fiscal affairs of the borough and making recommendations to the borough council 
regarding the management and improvement of the borough s finances.29 

Other Resources 
DCED also makes available the Auditor’s Guide, which is a comprehensive compilation of information and statutory 
references to the offices of auditors and controllers in boroughs and townships. This is an excellent resource for 
municipal officials and solicitors and is available for download at DCED s website. 
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XVI Collecting Municipal Accounts 

Michelle R. Portnoff, Esquire (updated January 2015) 
Portnoff Law Associates, Ltd. 
1000 Sandy Hill Road, Suite 150 
Norristown, PA 19401 
(484) 690-9320 
mportnoff@portnoffonline.com 

Like an archer selecting an arrow from his quiver, there are a variety of strategies that can be employed in collecting 
in rem municipal accounts, which include sewer and water fees, trash fees, abatement of nuisance fees and real 
estate taxes. Many factors need to be considered in choosing the best strategy, including the type of claim being 
collected, the obligor s ability to pay, the market value of the obligor s real property, and the municipality s 
willingness to sell or purchase the obligor s property in collection of the debt. 

Reviewing Applicable Ordinances and Resolutions 
The importance of a well-drafted ordinance or resolution is highlighted when collection litigation ensues. Combined 
with the rights provided in the applicable municipal code and state law, the ordinance or resolution will need to 
provide the legal authority to collect all sums that are being claimed as due. The municipality is bound by the terms 
of its own promulgated rules, and its failure to abide by the same will likely lead to an undesired result.1 

The interplay between the local ordinance/resolution and state law also must be considered. A local resolution or 
ordinance may not conflict with state law.2 Further, a penalty that comports with an ordinance can still be deemed 
excessive by the courts.3 

The Municipal Claims and Tax Liens Act (MCTLA) provides that the municipality s attorney fees incurred in the 
collection of the delinquent account may be added to the delinquent account, which shifts the burden of paying the 
municipality s attorney fees to the delinquent obligor; but only if the municipality “by ordinance, or by resolution if the 
municipality is of a class which does not have the power to enact an ordinance, shall adopt the schedule of attorney 
fees.”5 It is important to make sure that the schedule of fees included in the ordinance or resolution is all-inclusive. 

Fee shifting enables the municipality to avoid the problem of determining whether the cost of collection obviates 
the benefit of the collection effort and provides an incentive to the property owner to pay municipal claims in a 
timely manner. Because the MCTLA applies to in rem claims, it is important that the local legislation imposing the 
charges state that the charges are assessed against the owner of the real estate (and not the resident). 

On the subject of ordinances and resolutions, it is important to note that while some judges may demand a certified 
copy of an ordinance or resolution at hearing, the general rule is that the municipal ordinance should be judicially 
noticed.6 This rule also has been applied to resolutions.7 

Choosing Your Method of Collection 
With the ability to pass through costs of collection, including attorney fees, the MCTLA is frequently the statute of 
choice for collecting municipal accounts. County tax claim bureaus are required to follow the detailed procedures of 
the Real Estate Tax Sales Law (RETSL)8 for the collection of delinquent real estate taxes. The RETSL creates tax 
claim bureaus in each county, other than counties of the first and second class, and affords taxing districts the 
opportunity to return delinquent taxes to the bureaus for collection.9 The Commonwealth Court held that the 
alternative methods of collection under the MCTLA and the RETSL are not irreconcilable or mutually exclusive, but 
operate concurrently with one another.10 

The MCTLA provides a comprehensive structure under which municipal claims and real estate taxes can be 
collected. Claims, also known as liens, for taxes or municipal claims are filed with the court of common pleas in 
which the property is situated.11 The details concerning the required contents of the claim are set forth in 53 P.S. § 
7144. Because the lien is a statutory proceeding, strict compliance with the statutory requirements is important.12 
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Because the claim constitutes a statutory lien under the MCTLA, no judgment need be obtained; perfection can be 
accomplished merely by filing the lien.13 Technically, an enforceable lien is created when the tax or municipal claim is 
first assessed in accordance with 53 P.S. §§ 7102 and 7106. The lien is perfected by timely filing the claim before the 
last day of the third calendar year in which the taxes or claims are first payable.1 If the lien is lost due to the failure 
to file, it can be revived by late filing pursuant to 53 P.S. § 7432, except that the revived lien cannot impair the rights 
of intervening purchasers or lien holders. Once filed, the municipal lien shall continue and remain as a lien for a 
period of twenty years, subject to revival.15 

With the formal filing of the claim, the MCTLA provides that statutory interest may be charged by the municipality 
at a rate not higher than ten percent per annum.16 The statute only establishes the maximum rate of interest that is 
permitted. The specific rate of interest that a municipality intends to charge must be clearly established in an 
ordinance or resolution.17 

To proceed with the enforcement of a claim or lien, the next step is for the municipality to file a writ of scire facias 
with the court of common pleas. A writ of scire facias is a purely statutory action in rem, and the term scire facias is 
used to designate both the writ and the proceeding.18 The form of the writ of scire facias is detailed in 53 P.S. § 7185. 
The object of a writ of scire facias is to ascertain the sum due on a lien of record, and to give the defendant an 
opportunity to show cause why the municipality should not have execution.19 In the event that the municipality 
does not file its writ of scire facias, the defendant has the ability to move the litigation forward by serving the 
municipality with a notice to issue a writ of scire facias within fifteen days of such notice.20 

A defendant may respond to a writ of scire facias by filing an affidavit of defense.21 The affidavit of defense must be 
filed within fifteen days after service of the writ.22 In the affidavit, the defendant may raise all defenses that he has to 
the municipal claim.23 Proper defenses to the writ include actual payment of taxes or claims, a defective claim or 
lien, fraud, or lack of process or notice.2 The burden of proof is initially with the defendant, as tax and municipal 
claims are prima facie evidence of the facts averred therein.25 Should the defendant fail to file an affidavit of 
defense, a default judgment should be entered. Judgment for the municipality also can be entered for “want of 
sufficient affidavit of defense.”26 

In addition to the remedies provided by law for the filing of liens for the collection of municipal claims, municipalities 
may proceed with the collection of claims against the owner of the property, at the time the obligation became due, 
through an action in assumpsit.27 Municipalities are permitted to use both an in rem scire facias procedure and an in 
personam action in assumpsit to recover a municipal claim.28 Unlike actions under the MCTLA, the burden of proof 
in an assumpsit action initially falls on the municipality to prove that the claim is due and owing. An action in 
assumpsit must be filed within six years after the completion of the improvement from which the claim arises or 
within six years after the water or sewer rates or the cost of abating a nuisance first became payable.29 

The Local Tax Collection Law also provides that taxing districts shall have the power to collect unpaid taxes from 
the persons owing such taxes by suit in assumpsit or obtain other appropriate remedy.30 

Executing on the Claim 
A judgment on the claim is enforced by a sheriff s sale of the property under the provisions of the Pennsylvania 
Rules of Civil Procedure governing the enforcement of judgments in mortgage foreclosure.31 The Commonwealth 
Court succinctly described the execution procedure under the MCTLA in EMC Mortgage Corp. v. Lentz.32 

The MCTLA provides a two-step procedure for conducting judicial sales when executing upon a municipal lien. 
First, there is an initial upset sale and then, if the property is not sold at the upset sale, a judicial sale, free and clear of 
all liens and encumbrances is held. In the case of an upset sale, the upset price is the amount sufficient to pay all of 
the municipality's claims in full.33 If the upset price is not obtained, the municipality may petition the trial court to 
issue a rule to show cause why the property should not be sold free and clear of all claims, mortgages, charges and 
estates. If the court agrees, an order will be issued that the property be sold free and clear of all liens, including 
mortgages. Thus, a prior-in-time mortgage will not be divested by an upset sale, but will be divested at a free and 
clear sale.34 
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An upset sale cannot be made unless the bid is sufficient to pay in full all accrued taxes and municipal claims owed 
on the property, or the municipality chooses to purchase the property subject to all other outstanding municipal and 
tax claims, and all other liens not otherwise discharged by sale under existing law.35 In the event that a property is 
not sold for a sum sufficient to pay all taxes and municipal claims, together with accrued costs, the plaintiff may 
postpone the sale and petition the court to sell the property free and clear of liens. The petition must aver that: (i) 
one year has elapsed since the filing of the claim; (ii) that plaintiff exposed the property to sheriff s sale; and (iii) that 
plaintiff was unable to obtain a bid sufficient to pay the upset price in full. The proceeds from a judicial sale shall be 
distributed first to the oldest tax having priority, with municipal claims being paid next, with the oldest in point of 
lien having priority.36 Any municipality, being a claimant, has the right to bid and become the purchaser of the 
property at sale. The former owner will be provided a right to redeem the property.37 

In 2013, the General Assembly revised 53 P.S. § 7106 of the MCTLA to provide that in cases where delinquent 
property taxes have been reduced to judgment, that judgment will be enforceable as a lien against other real 
property of the defendant to the same extent as a judgment for money. This revision may enable a municipality to 
execute against more valuable real property to collect debt owed on less valuable property, thus increasing the 
chance that the delinquent taxes will be paid. 

Terminating Utility Service 
Terminating utility service is often an effective method to initiate payment of delinquent bills. Because of the drastic 
nature of this remedy, all procedures must be strictly followed. 

Termination of service is discussed in the Water Services Act (WSA).38 Under the WSA, water supply may not be 
shut off unless a written notice has been posted at a main entrance and mailed to the person liable for payment and 
the owner of the property or property manager at least ten days before termination of service.39 

Tenants receive protection from utility service shutoff under the Utility Service Tenants Rights Act (USTRA). 0 

Under the USTRA, the municipality must notify the landlord in writing at least thirty-seven days before termination 
of service, and must notify each residential unit in writing at least seven days after notice to the landlord and at least 
thirty days before shutoff. 1 

The Commonwealth Court reviewed the constitutional due process requirements surrounding utility shutoffs in 
Ziegler v. City of Reading: 

The Fourteenth Amendment of the United States Constitution “places procedural constraints 
on the actions of government that work a deprivation of interests enjoying the stature of 
‘property within the meaning of the Due Process Clause.” Memphis Light, Gas and Water 
Division v. Craft, 436 U.S. 1, 9 (1978). “[T]he expectation of utility service rises to the level ... of 
a ‘legitimate claim of entitlement encompassed in the category of property interests 
protected by the Due Process Clause.” Ransom v. Marrazzo, 848 F.2d 398, 409 (3d Cir. 1988) 
(quoting Memphis Light, 436 U.S. at 9). However, because the expectation of utility service 
falls within the protections of due process a judicial hearing is not automatically required 
before such service may be discontinued. In Memphis Light, the United States Supreme Court 
held that, before utility service may be discontinued by a municipal utility, due process 
requires only that a customer receive notice of a proposed termination that advises “the 
customer of the availability of a procedure for protesting a proposed termination of utility 
service as unjustified,” and “the provision of an opportunity for the presentation to a 
designated employee of a customer's complaint that he is being overcharged or charged for 
services not rendered.” Memphis Light, 436 U.S. at 15-16. 2 
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Complying with Consumer Protection Statutes 
It is important to be cognizant of and comply with all relevant consumer protection statutes. The federal Fair Debt 
Collection Practices Act (FDCPA) 3 was enacted to “eliminate abusive debt collection practices by debt collectors, 
to insure that those debt collectors who refrain from using abusive debt collection practices are not competitively 
disadvantaged, and to promote consistent State action to protect consumers against debt collection abuses.”   

Pursuant to the FDCPA, “[a] debt collector may not use any false, deceptive, or misleading representation or means 
in connection with the collection of any debt.” 5 Under the FDCPA, the term “debt collector” includes any person 
“who regularly collects or attempts to collect, directly or indirectly, debts owed or due or asserted to be owed or 
due another.” 6 The term “debt” is defined as “any obligation or alleged obligation of a consumer to pay money 
arising out of a transaction in which the money, property, insurance, or services which are the subject of the 
transaction are primarily for personal, family, or household purposes, whether or not such obligation has been 
reduced to judgment.” 7 The FDCPA does not apply to the collection of taxes. 8 The Court of Appeals for the Third 
Circuit held that a homeowner s water and sewer obligations fall under the definition of “debt” under the FDCPA. 9 

The United States District Court for the Middle District of Pennsylvania held that the City of Scranton s refuse fee 
was not a “debt” under the FDCPA.50 

The FDCPA describes in detail how a debt collector may communicate with the consumer and third parties, as well 
as what actions constitute harassment or abuse.51 The list of actions that constitute false or misleading 
representations is lengthy, as is the list of unfair practices.52 Within five days after the initial communication with a 
consumer in connection with the collection of any debt, a debt collector shall, unless the following information is 
contained in the initial communication or the consumer has paid the debt, send the consumer a written notice 
containing: (1) the amount of the debt; (2) the name of the creditor to whom the debt is owed; (3) a statement that 
unless the consumer, within thirty days after receipt of the notice, disputes the validity of the debt, or any portion 
thereof, the debt will be assumed to be valid by the debt collector; (4) a statement that if the consumer notifies the 
debt collector in writing within the thirty-day period that the debt, or any portion thereof, is disputed, the debt 
collector will obtain verification of the debt or a copy of a judgment against the consumer and a copy of such 
verification or judgment will be mailed to the consumer by the debt collector; and (5) a statement that, upon the 
consumer's written request within the thirty-day period, the debt collector will provide the consumer with the name 
and address of the original creditor, if different from the current creditor.53 

Pennsylvania enacted the Fair Credit Extension Uniformity Act (FCEUA),5 which establishes what shall be 
considered “unfair methods of competition and unfair or deceptive acts or practices with regard to the collection of 
debts.”55 The FCEUA is essentially Pennsylvania s state law version of the FDCPA, but pursuant to the FCEUA, 
remedies available for violations of the FCEUA and the FDCPA shall not be cumulative.56 Unlike the FDCPA, the 
FCEUA prohibits unfair or deceptive collection practices by both debt collectors and creditors.57 The FCEUA 
provides that if a debt collector or creditor engages in an unfair or deceptive debt collection act or practice under 
the FCEUA, it also shall constitute a violation of the Pennsylvania Unfair Trade Practices and Consumer Protection 
Law.58 Unlike the FDCPA, the FCEUA applies to the collection of taxes.59 
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XVII Collecting Municipal Accounts in Bankruptcy 

Kevin H. Buraks, Esquire (updated February 2015) 
Portnoff Law Associates, Ltd. 
1000 Sandy Hill Road, Suite 150 
Norristown, PA 19401 
(484) 690-9332 
kburaks@portnoffonline.com 

Given that municipalities are seeing an increasing number of their property owners file for bankruptcy, it is 
important for municipalities and their solicitors to have a working knowledge of the bankruptcy process. There are 
many misconceptions as to how municipal claims are treated in a bankruptcy case. On one end of the spectrum, 
there are municipalities that believe they can completely ignore the bankruptcy case and their municipal claims will 
remain intact. On the other end of the spectrum, the mere mention of the word “bankruptcy” causes municipalities 
to permanently take the obligation off the collection rolls. Most municipal claims constitute secured debt that 
survives discharge; however, the failure to properly monitor the treatment of such claims through the bankruptcy 
process can, at a minimum, unnecessarily delay payment that could have been made to the municipality through 
the bankruptcy case. In a worst case scenario, the failure to monitor the claim could result in the reduction or loss of 
the municipality s claim. For this reason, bankruptcy filings cannot be ignored. 

Bankruptcy Chapters 
Municipalities are most likely to see bankruptcy cases filed under Chapters 7, 11 and 13. Depending upon your 
location, you may see cases filed under Chapter 12, which is available only to family farmers or fishermen.1 If you see 
anything concerning Chapter 9, you may need to find another client, as this is the chapter used by municipalities to 
file for bankruptcy protection.2 

Chapter 7 bankruptcies generally provide for the liquidation of the debtor s non-exempt assets for the benefit of the 
debtor s creditors. Chapter 7 is available to all individuals and most business entities.3 There are two types of 
Chapter 7 cases: no-asset cases and asset cases. No-asset cases generally have a short life span, lasting 
approximately four to seven months. Asset cases can take considerably longer, as the trustee may have to liquidate 
the debtor s non-exempt assets to pay off creditors. The goals behind Chapter 7 are to provide honest debtors with 
a fresh start by relieving them of most of their debts, while at the same time providing for the equitable distribution 
of the debtor s non-exempt assets to creditors through liquidation.  

Chapter 11 bankruptcies generally provide for the reorganization and restructuring of a debtor s finances. This 
chapter is primarily employed by business entities, but can be used by individuals.5 Chapter 11 bankruptcies are the 
most complex bankruptcy cases and can proceed for many years. Creditors will be provided with an opportunity to 
vote to accept or reject the debtor s plan of reorganization.6 The policy behind Chapter 11 is to allow the debtor to 
continue to operate and reorganize its business as an alternative to the quick liquidation required under Chapter 7. 
The theory is that the assets of the business will be maximized as a “going concern.”7 Chapter 11 allows business 
debtors to stay in control of their assets and continue to provide jobs to their employees. 

Chapter 13 bankruptcies provide for the reorganization and adjustment of an individual s debts. This chapter is only 
available to individuals who have a regular source of income; corporations and partnerships are not eligible to file 
under Chapter 13. There are debt limits for individuals filing under this chapter.8 Chapter 13 cases encourage 
repayment of obligations by providing the debtor with more options to deal with their debt. Successful cases filed 
under this chapter generally last between three and five years.9 
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The Automatic Stay 
The automatic stay is the reason why most debtors file for bankruptcy protection. The automatic stay prevents 
creditors from taking action against property of the debtor s bankruptcy estate after the bankruptcy filing.10 The 
stay is automatically created at the time the bankruptcy case is filed, and the stay is self-executing without the 
debtor taking any additional action.11 The purpose of the stay is to provide the debtor with breathing room at the 
beginning of the case, and to prevent rogue creditors from unilaterally continuing with pre-bankruptcy collection 
efforts while the case is open.12 The scope of the automatic stay is very broad, prohibiting all collection activity and 
actions against the debtor, including phone calls, letters, messages, lawsuits and monthly statements.13 Actions 
taken in violation of the automatic stay are prohibited, and will be deemed void or voidable regardless of whether 
the creditor had knowledge of the bankruptcy filing.1 Bankruptcy judges take automatic stay violations very 
seriously and creditors who take action in violation of the automatic stay are subject to monetary sanctions, 
including attorney s fees and costs, and in appropriate circumstances, punitive damages.15 In fact, courts have held 
that sanctions are mandatory against creditors who knowingly violate the automatic stay, with the bankruptcy court 
having no discretion to withhold an award of compensatory damages due to the phrase “shall recover actual 
damages” used in 11 U.S.C. § 362(k).16 For this reason, it is very important for a municipality to stop all collection 
activity when it learns of a bankruptcy filing. 

Post-Petition Obligations 
It is important for municipalities to understand the difference between pre-petition claims and post-petition claims. 
A snapshot is taken of all the debtor s obligations at the time the bankruptcy petition is filed with the court. Any 
obligation that first became due before the bankruptcy was filed constitutes a pre-petition claim, and any attempt 
to collect such claim outside of the bankruptcy court without prior court approval will be considered a violation of 
the automatic stay.17 Debtor obligations that first became due after the bankruptcy filing constitute post-petition 
obligations, and creditors are permitted to pursue collection of post-petition claims during the bankruptcy case 
without violating the automatic stay.18 The key date is the date that the obligation was first incurred by the debtor; 
not the date that the obligation was first billed or the date that the debtor was required to make payment. This date 
is determined pursuant to state law.19 

Municipalities should continue to collect on post-petition claims during the bankruptcy case. Failure to do so may 
not only result in a loss of money coming in, but in some cases, the failure to collect may place the debtor in an 
artificial comfort zone where the debtor believes that all obligations are being paid current through the bankruptcy 
plan. After surfacing from a 3-5 year bankruptcy case and believing that they now have a fresh start, it will be a rude 
awakening to find out that delinquent post-petition municipal bills have remained unpaid for the last 2-4 years. The 
failure to collect on post-petition claims may end up forcing the debtor right back into bankruptcy. One important 
exception to note is that while pursuit of a post-petition claim is not barred by the automatic stay, creditors are 
prohibited from taking action against property of the debtor s bankruptcy estate, and thus the execution or 
attachment of a judgment on a post-petition claim would be barred under the automatic stay.20 To proceed against 
the debtor s property on a post-petition claim, the creditor must first seek leave of court by way of a motion for 
relief from the automatic stay.21 

Filing Claims 
Filing a proof of claim with the bankruptcy court will significantly increase the likelihood that the municipality s claim 
will be paid through the bankruptcy case. A proof of claim is a formal document filed by a creditor who wishes to 
receive payment.22 The proof of claim is a written, signed statement that describes the total debt owed by the 
debtor at the time the bankruptcy case was filed.23 A proof of claim shall conform substantially to the Official Form 
(B10), which can be found on most bankruptcy court websites.2 The deadline set by the bankruptcy court to file a 
proof of claim is an important date because if a creditor misses the deadline, it may be precluded from sharing in the 
distribution of proceeds paid through the bankruptcy case. Although in most cases this will not result in the loss of a 
pre-petition claim, it could mean that a creditor may have to wait up to five years in a Chapter 13 case before 
seeking collection of the claim. A proof of claim filed by a governmental unit is timely filed in a Chapter 7, Chapter 12 
or Chapter 13 case if it is filed not later than 180 days after the bankruptcy filing.25 The deadline for filing claims in a 
Chapter 11 case is set by the bankruptcy court.26 It is prudent to file your claim as early as possible, as this will assist 
the debtor in properly including your claim in the bankruptcy plan. 
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Proofs of claim are filed directly with the bankruptcy court and documentation supporting the claim should be 
attached to the form, including an itemized statement of any interest, fees, expenses or other charges added to the 
claim.27 The only real downside that can be attributed to filing a proof of claim is that the filing of the claim will 
submit the creditor to the jurisdiction of the bankruptcy court. This will allow the bankruptcy court to preside over 
any disputes involving the creditor and the debtor, including, potentially, ongoing litigation. To the extent that your 
municipality has any ongoing litigation with the debtor, you should consult with your solicitor prior to filing a proof 
of claim. 

Creditor claims are paid through the bankruptcy case in their order of priority. Generally, the order of priority is: (i) 
secured claims; (ii) priority claims; (iii) unsecured claims; and (iv) equity claims (e.g., stock). Under the absolute 
priority rule, a junior class of claims cannot be paid until the senior class is paid in full, unless otherwise agreed to by 
the senior claim holders.28 Most municipal claims that can be collected under the Municipal Claims and Tax Liens 
Act, 53 P.S. § 7101, et seq., constitute secured claims. Bankruptcy Code Section 506 describes the determination of 
secured status: “[a]n allowed claim of a creditor secured by a lien on property in which the estate has an interest, or 
that is subject to setoff under Section 553 of this title, is a secured claim to the extent of the value of such creditor's 
interest in the estate's interest in such property.”29 Debtors can seek to cram down a municipality s claim based on 
the value of the property upon which the lien is held, as the debt is considered “secured” only up to the value of the 
property that is securing the debt. To the extent that the amount of the municipality s claim exceeds the value of the 
debtor s property, that portion of the debt that exceeds the property value can be deemed “unsecured” and 
discharged under bankruptcy law. 

Monitoring Pleadings 
Debtors frequently take action in their bankruptcy case, intentionally or unintentionally, that can delay, reduce or 
eliminate a municipality s claim. For this reason, it is important to monitor the debtor s bankruptcy pleadings and 
plan to ensure that action is not taken that can adversely affect the municipality. Debtors often will file a bankruptcy 
plan that does not include any mention of the municipal claim. While this plan ultimately should not reduce or limit 
the municipality s secured claim, it may force the municipality to wait a significant amount of time before it can seek 
payment, as a standard Chapter 13 plan can take up to five years to complete. Once a debtor s plan has been 
confirmed by the court, all creditors are bound by it. A more troubling scenario is when the debtor lists the wrong 
amount of the municipal claim in the plan, as the confirmed plan could bind the municipality to the reduced amount 
set forth in the plan.30 The only way to prevent these situations from occurring is to monitor the debtor s plan and 
file an objection with the court if the plan does not include, or improperly lists the amount of, the municipality s claim. 

Debtors and trustees also can take action to sell the debtor s real property through the bankruptcy case free and 
clear of all liens. This is generally accomplished through a motion filed by the debtor or the trustee. When there is an 
attempt to sell property through the bankruptcy case, it is very important to review the proposed order attached to 
the sale motion to ensure that your municipality s secured liens against the property will be paid in full from the sale 
proceeds. To the extent that the order does not propose payment in full of your municipality s secured claims, an 
objection to the motion should be filed with the bankruptcy court. 

In order to help ensure that your municipality is receiving copies of all pleadings and notices in a particular 
bankruptcy case, the municipality can file a request for notices with the bankruptcy court, asking that all notices 
required under Rule 2002 of the Federal Rules of Bankruptcy Procedure and all pleadings or other papers served in 
the bankruptcy case be provided to the municipality. This request should be served on the debtor, the trustee and 
all creditors. Be warned that in large or contentious bankruptcy cases, this could result in a significant amount of 
documentation being served on the municipality. 

Utility Shutoffs 
The Bankruptcy Code specifically includes a section for municipal creditors pertaining to utility shutoffs - 11 U.S.C. § 
366. By enacting Bankruptcy Code Section 366 titled “Utility service,” Congress struck a balance between a 
debtor s need to have utility service, while respecting the utility s right to refuse providing services for which it may 
never be paid.31 
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Bankruptcy Code Section 366 is broken into three subparts. The first subpart, Section 366(a), provides: “Except as 
provided in subsections (b) and (c) of this section, a utility may not alter, refuse, or discontinue service to, or 
discriminate against, the trustee or the debtor solely on the basis of the commencement of a case under this title or 
that a debt owed by the debtor to such utility for service rendered before the order for relief was not paid when 
due.”32 Thus, Bankruptcy Code Section 366(a) provides the general rule that a utility may not alter, refuse or 
discontinue service to the debtor solely on the basis of the bankruptcy filing or an unpaid, pre-petition debt. A utility 
may not use the fact of the bankruptcy filing and the existence of a pre-petition delinquency as a basis to conclude 
that the debtor presents such a bad credit risk that the utility should terminate service.33 Bankruptcy Code Section 
366(a) not only requires the continuation of utility service post-bankruptcy, but also requires the initiation of service 
to a debtor whose utility service was shut off pre-bankruptcy, or who did not have service prior to the 
bankruptcy.3 Essentially, the utility may not treat the debtor differently from other customers solely because of the 
bankruptcy filing or the debtor s pre-petition default. 

Bankruptcy Code Section 366(b) provides some pro-utility language: “Such utility may alter, refuse, or discontinue 
service if neither the trustee nor the debtor, within 20 days after the date of the order for relief, furnishes adequate 
assurance of payment, in the form of a deposit or other security, for service after such date. On request of a party in 
interest and after notice and a hearing, the court may order reasonable modification of the amount of the deposit or 
other security necessary to provide adequate assurance of payment.”35 By combining Bankruptcy Code Sections 
366(a) and (b), a utility is prohibited from terminating service during the first 20 days of a bankruptcy case, but after 
the expiration of the initial 20-day period, the utility is permitted to terminate service unless the debtor has timely 
furnished adequate assurance of payment for post-bankruptcy service. While the Bankruptcy Code does not 
provide guidance as to the proper assessment of an “adequate assurance of payment,” courts have often deferred 
to state public utility regulations to determine the amount.36 Even when a debtor meets the adequate assurance 
requirements of Bankruptcy Code Section 366(b), a utility may still terminate service if post-petition payments are 
not made.37 

The third subpart, Bankruptcy Code Section 366(c), deals exclusively with Chapter 11 cases. Under this section, the 
initial 20-day adequate assurance period is increased to 30 days, but in a pro-utility light, the adequate assurance 
must be deemed “satisfactory to the utility.”38 Unless the bankruptcy court orders otherwise, this means that in a 
Chapter 11 case, the debtor must pay what the utility demands. Bankruptcy Code Section 366(c)(4) also permits a 
utility, in a Chapter 11 case, to set off a debtor s pre-petition deposit against a pre-petition claim without notice or 
court order.39 This type of set off generally is not available to a creditor in other bankruptcy chapters. 

The case of In re Weisel 0 provides some practical insight into how bankruptcy courts look at Bankruptcy Code 
Section 366 with regard to post-petition defaults. In that case, the debtors had an account with Dominion Peoples 
Gas Company prior to filing for bankruptcy. As a result of the bankruptcy, Dominion closed its pre-petition account 
for the debtors (this is a smart thing to do, as it will help prevent automatic stay violations). Dominion then opened a 
post-petition account for the debtors with $0 opening balance. Dominion requested a small, adequate assurance 
deposit of $217 from the debtors that was paid. The debtors subsequently accumulated a large post-petition 
delinquency. After providing the debtors with proper notice pursuant to state law, Dominion terminated the 
debtors utility service. The debtors then filed a complaint against Dominion, alleging that Dominion violated the 
automatic stay by terminating the debtors gas service without first obtaining stay relief from the court. Essentially, 
the debtors claimed that Dominion should have first sought court approval before shutting off service. The court 
held that Dominion was permitted to unilaterally terminate service to the debtors based on the post-petition default, 
without first seeking leave of court. To summarize, other than the initial ban for shutting off service during the first 
20 days of a Chapter 7 or Chapter 13 case, or the first 30 days of a Chapter 11 case, nothing prohibits a utility from 
shutting off service due to a post-petition default, so long as the procedures employed by the utility comply with 
the utility s standard shutoff procedures following state law. This applies to cases even where the debtor previously 
provided security or an adequate assurance deposit to the utility. 
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Creditor’s Checklist 
It is important to develop internal procedures that can be employed by your municipality upon receipt of a 
bankruptcy notice. Taking the following ten steps can increase the likelihood of collecting your claim and keeping 
your municipality away from legal sanctions: 

(1) Create internal recording procedures to prevent inadvertent stay violations caused by sending demand 
letters, bills or notices to property owners on pre-petition claims after a bankruptcy is filed. 

(2) Separate any billings that precede the bankruptcy filing date and discontinue billing for those charges. 
Remember that continued billing on pre-petition claims constitutes an automatic stay violation and 
subjects your municipality to sanctions. 

(3) Establish a new billing record for post-petition obligations. These bills can be sent to the debtor in the 
usual course of business. 

(4) File a proof of claim in the debtor s bankruptcy case. The only reason to possibly refrain from this action is 
when there is ongoing litigation between the municipality and the debtor outside of bankruptcy court. 

(5) Shut off utility service if adequate assurance of payment is not furnished within twenty days of the filing of 
a Chapter 7 or Chapter 13 case, or within thirty days of the filing of a Chapter 11 case. 

(6) In a Chapter 11 case, set off against the debtor s pre-bankruptcy security deposit and apply it against the 
outstanding delinquency. 

(7) Shut off utility service if the debtor defaults on post-petition obligations, using normal shutoff procedures 
in compliance with state law. 

(8) File a request for notices with the bankruptcy court and serve it on all parties. 

(9) If the municipality desires more information about the bankruptcy case, attend the first meeting of 
creditors, known as the “341 meeting,” referencing the Bankruptcy Code section that requires such 
meeting. The 341 meeting is the first formal meeting of the debtor s creditors, and is usually scheduled by 
the U.S. Trustee s Office approximately 20-50 days after the bankruptcy case is filed. The purpose of the 
meeting is to obtain information about the debtor s bankruptcy case, assets, liabilities and financial affairs. 
Creditors generally are permitted to ask a few questions of the debtor at the end of the meeting. 

(10) Monitor the debtor s bankruptcy plan and pleadings and file objection when appropriate. 

REFERENCES 
1. 11 U.S.C. § 109(f). 

2. 11 U.S.C. § 109(c). 

3. 11 U.S.C. § 109(b); 11 U.S.C. § 101(41). 

4. In re Rincan, No. 10-13861, 2010 WL 4777628 (Bankr. D.N.J. Nov. 17, 2010). 

5. 11 U.S.C. § 109(d). 

6. 11 U.S.C. § 1126. 

7. In re PWS Holding Corp., 228 F.3d 224, 238 (3d Cir. 2000). 

8. 11 U.S.C. § 109(e). 

9. 11 U.S.C. § 1322(d) (bankruptcy plan may not provide for payments for a period longer than five years). 

10. 11 U.S.C. § 362. 

11. In re Perl, 513 B.R. 566, 572 (B.A.P. 9th Cir. 2014). 

12. In re Hertzberg, 521 B.R. 99, 106 (Bankr. W.D.Pa. 2014). 

13. 11 U.S.C. § 362(a); Acands, Inc. v. Travelers Cas. and Sur. Co., 435 F.3d 252, 259 (3d Cir. 2006). 

14. In re Majestic Star Casino, LLC, 716 F.3d 736, 750 (3d Cir. 2013). 

15. 11 U.S.C. § 362(k). 

16. In re GeneSys, Inc., 273 B.R. 290, 295 (Bankr. D.D.C. 2001). 

17. 11 U.S.C. § 362(a). 

18. In re Jackson, 403 B.R. 95, 100 (Bankr. D.Idaho 2009). 

102 



 
 

                   

           

   

   

  

  

  

  

  

                

   

   

         

   

              

        

   

            

        

   

   

       

SOLICITOR’S HANDBOOK 
Febru ry 2019 

19. In re Columbia Gas Sys., Inc., 146 B.R. 114, 116-17 (Bankr. D.Del. 1992), aff’d, 37 F.3d 982 (3d Cir. 1994). 

20. Larami Ltd. v. Yes! Entm’t Corp., 244 B.R. 56, 58 n.4 (D.N.J. 2000). 

21. 21 U.S.C. § 362(d). 

22. 11 U.S.C. § 501. 

23. Fed.R.Bankr.P. § 3001. 

24. Fed.R.Bankr.P. § 3001(a). 

25. Fed.R.Bankr.P. § 3002(c)(1). 

26. Fed.R.Bankr.P. § 3003(c)(3). 

27. Fed.R.Bankr.P. § 3001(c). 

28. In re WebSci Technologies, Inc., No. 06-2226, 2007 WL 1433680, at *4 (3d Cir. May 16, 2007). 

29. 11 U.S.C. § 506(a)(1). 

30. 11 U.S.C. § 1327. 

31. In re Hanratty, 907 F.2d 1418, 1424 (3d Cir. 1990). 

32. 11 U.S.C. § 366(a). 

33. In re Begley, 41 B.R. 402, 407 (E.D.Pa. 1984), aff’d, 760 F.2d 46 (3d Cir. 1985). 

34. In re Whittaker, 882 F.2d 791, 794-95 (3d Cir. 1989). 

35. 11 U.S.C. § 366(b). 

36. Hennen v. Dayton Power & Light Co., 17 B.R. 720, 724-25 (Bankr. S.D.Ohio 1982). 

37. In re Weisel, 428 B.R. 185, 189 (W.D.Pa. 2010). 

38. 11 U.S.C. § 366(c)(2). 

39. 11 U.S.C. § 366(c)(4). 

40. In re Weisel, 428 B.R. 185, 189 (W.D.Pa. 2010). 

103 



 
 

  

     
    

  
   

  
 

 

  
                

                
               

                  
                   

              
                 

                  
  

                 
                 

                 
           

              
               

                 
               

         
                

            

             
               

                    
              

                
                

                    
            

             

  
                

                  
               

SOLICITOR’S HANDBOOK 
Febru ry 2019 

XVIII Municipal Authorities 

G. Bryan Salzmann, Esquire (updated December 2014) 
E. Lee Stinnett II, Esquire 
Salzmann Hughes, P.C. 
79 St. Paul Drive 
Chambersburg, PA 17201 
(717) 263-2121 
gbsalzmann@salzmannhughes.com 
lstinnett@salzmannhughes.com 

Nature of Authorities 
According to the Municipality Authorities Act of 1945, a municipal authority is a “body corporate and politic” 
engaged in the proprietary fields of government. An authority is designed to provide an alternate means of 
accomplishing the public purposes of counties, municipalities, and school districts. An authority, however, is a 
separate legal entity with the power to incur debt, own property, and finance its activities through user charges and 
lease rentals. An authority may also be an operating entity, a financing agent for capital projects, or both. 

Authorities are “special purpose” government corporations, with no general police powers, and no taxing powers. 
An authority is not a creature, agent, or representative of the municipality, but is a separate and independent 
agency of the Commonwealth. The courts have held that authorities are entities of the state, and not of the 
incorporating municipality.1 

An authority may be formed by a municipality, school district, or county. Additionally, more than one of the 
aforementioned entities may join together to form a joint authority. The Municipality Authorities Act of 1945 is the 
most commonly used enabling statute in forming authorities and was amended and codified as Chapter 56 of the 
Pennsylvania Consolidated Statutes by Act 22 of 2001 (Authorities Act). 

The Authorities Act provides a measure of independence for authorities from the incorporating municipality. A 
major aspect of independence arises from the way authority board members are appointed. The Authorities Act 
provides that board members are appointed for five-year terms on a staggered basis. To provide an additional layer 
of independence, board members may not be removed except by judicial proceedings.2 Under Article VI of the 
Pennsylvania Constitution, removal would require evidence of substantial misconduct.3 The incorporating 
municipality may limit, by ordinance or through the articles of incorporation, the projects that an authority may 
undertake, but it may not interfere in the daily operations of the authority.  

Although authorities are independent from the incorporating municipality, this fact should not be overemphasized. 
If conflict arises between an authority and its incorporating municipality, the municipality may direct by legislative 
action that the authority turn over all of its assets to the incorporating municipality. It is important to note that the 
incorporating municipality must also assume the indebtedness and other obligations of the authority prior to 
assuming the assets of the authority.5 This provision has been upheld in cases where an authority contested the 
hostile takeover attempt of an incorporating municipality.6 It has also been held that a municipality may require an 
authority which it has created to pay off its debts from funds on hand prior to conveying the project to the 
municipality.7 Upon taking over the authority functions, the acquiring municipality must segregate the funds 
received and use them only for the same purposes as those of the authority.8 

Formation of Authorities 
The formation of an authority pursuant to the Authorities Act begins with the incorporating municipality holding a 
public hearing to consider formation of an authority. Public notice of the hearing must be provided thirty days prior 
to the hearing.9 After the hearing, the municipality may approve the articles of incorporation and appointment of 
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the first board members of the authority by enactment of an appropriate ordinance.10 Following a second published 
public notice, the articles of incorporation are filed with the Department of State. The articles of incorporation filed 
with the Secretary include the following: 

1. Name of the authority, name of the incorporating entity(s); 

2. Names, addresses and terms of office of the first members of the board of the authority; 

3. A listing of authorities already organized by the incorporating entity; 

4. In the case of a business district authority, a statement that the municipal governing body retains the right 
to approve any authority plan for providing improvements or administrative services; 

5. Authorized projects the authority may undertake; 

6. Term of existence of the authority; and 

7. Designation of the service area of the authority. 

The Department of State issues a certificate of incorporation stating the term of corporate existence. Under the 
Authorities Act, an authority exists for a fixed term of 50 years, which may be extended by amendment of the 
articles of incorporation.11 

The Authorities Act allows the incorporating municipality to specify authorized projects or purposes in the 
incorporating ordinance. Unless expressly limited, an authority is free to engage in any of the projects permitted 
under the Authorities Act, subject to later action of the municipality expanding or limiting the projects by filing 
amended articles of incorporation.12 When forming an authority, it is imperative that the incorporating ordinance be 
carefully crafted to only include those authorized projects or purposes the municipality intends to delegate to the 
authority unless the intention is to form a general authority. 

A joint authority may be formed by two or more municipalities. The Authorities Act requires that at least one board 
member must be appointed from each municipality. The total for each municipality, however, need not be equal. 
Additional member municipalities may be added by amendment to the articles of incorporation after approval by all 
of the existing municipal members.13 

An authority should write and adopt bylaws describing the management of its affairs and the appointment of 
officers, agents, and employees. The bylaws should also prescribe the duties of the appointed officers, agents, and 
employees. It is also important that the authority adopt, by resolution, a set of rules, rates, and regulations governing 
the manner of service to its customer. The purpose of the rules, rates, and regulations is to provide a document that 
outlines and governs nearly all questions or challenges that the authority staff may be confronted with in the daily 
operation of its affairs. The rules, rates, and regulations must conform to the Authorities Act and should be 
sufficiently specific. The bylaws should authorize indemnification of board members, to the extent permitted by law, 
for expenses and liabilities incurred in the ordinary course of fulfilling their responsibilities. 

Authority Board and Meetings 
An authority board consists of at least five members, but the board may be larger as set forth in the articles of 
incorporation. The Authorities Act requires that each board member be a taxpayer, business operator, or citizen of 
the appointing municipality, or of a municipality into which the authority s projects extend. A majority of the board 
members must be residents of the incorporating municipality or municipalities of the authority.1 It is permissible for 
a member of a municipal governing board to also serve on an authority board.15 

Terms of board members expire the first Monday in January, to coincide with the organization of municipal governing 
bodies, following the municipal elections.16 Appointments made prior to the existence of a vacancy are void.17 

Vacancies on the board of an authority are filled by appointment by the municipality that appointed the board 
member who created the vacancy.18 The Authorities Act is silent as to the time in which a vacancy must be filled. 
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Authority board members (except for school authorities) may be paid compensation for services, but such 
compensation must be approved by the incorporating municipality and may not be changed during a term of 
office.19 The incorporating municipality, however, is not required to approve compensation of an officer or employees. 

A majority of the board constitutes a quorum.20 Where there are vacancies, the quorum probably should be a 
majority of those then in office rather than of the full board.21 

The Authorities Act prohibits an authority board member from being a party to, or having an interest in, any contract 
of the authority.22 This restriction is broader than the restriction on this subject that is found in the Ethics Act.23 

The appointing municipality may remove a board member who fails to attend three consecutive meetings of the 
board, unless excused by the board.2  

Officers and Employees 
Among the powers of authority boards is the power to appoint officers and employees and fix their compensation.25 

These powers are limited, however, by general law, as well as by provisions of the Pennsylvania Constitution. 

The board has the power to appoint one of its members as an officer and as an employee.26 The Ethics Act prohibits 
a board member from voting on his own employment. Moreover, if reciprocal arrangements were to be arranged by 
board members for the approval of each other s compensation as officers, the arrangements would be invalid. 

Employment agreements for authority employees extending over a period of time (even less than one year) have 
been held to be invalid.27 

It is good practice to obtain bonding for all authority employees who handle money despite the Authorities Act s 
requirement that only treasurers of school authorities be bonded.28 

Projects 
Economic Development Authorities  This is the smallest category of authority, both in terms of numbers of 
projects, total revenues, and outstanding debt. These authorities are involved in tourist promotion, development 
promotion, industrial parks, and small business incubator projects. 

Airport Authorities  Airports are recognized as a critical economic development asset for their communities. Areas 
without ready access to air travel are at a disadvantage. Airport authorities are operating authorities, either by using 
their own staff or by contracting with a private airport management company. Grants from federal, state, and 
sometimes local governments provide most of the capital to construct and expand airports. Operating expenses are 
lowered because the federal government assumes the cost of air traffic control and services such as weather 
information. Current revenues come from user charges levied on aircraft using the facilities, rental of space for retail 
outlets, ticket booths, offices, and hangars. 

Parking Authorities  Parking authorities are concentrated in the central cities of metropolitan areas and in urban 
boroughs. Many of the operating parking authorities are double leasebacks, or at least have a contract with the 
municipality or private enterprise to ensure adequate revenue. This close relationship with the municipal 
government is necessary if bonds are to be sold because, unlike water and sewer systems, parking is not a natural 
monopoly. User charges are too unpredictable to provide security for a bond issue. This close relationship also 
reflects recognition of the effect of parking on public concerns such as traffic control and the economic health of the 
community. Because of the necessity of a close relationship between the incorporating municipality and authority, 
communication and cooperation are key. 

Transit Authorities  The two largest transit systems in the state, those in Philadelphia and Pittsburgh, are operated 
by authorities formed under special legislation and not under the Municipality Authorities Act. The Southeastern 
Pennsylvania Transportation Authority (SEPTA) services Philadelphia and the Port Authority of Allegheny County 
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(PAT) provides service to Pittsburgh. Mass transit systems can be fixed route bus systems or demand response 
bus/van systems, or a combination of both. Generally, the more urban the area, the higher percentage of activity is 
found on fixed routes. Only SEPTA and PAT operate subway and rail systems. 

Sewer Authorities  These include multi-purpose authorities with sewer projects. Sewer authorities sell bonds to 
finance acquisition of existing systems or for construction, extension, or improvement of a system. For sewer 
operating authorities, current revenues come from charges on the users of the system. The charge frequently is 
based on the amount of water used and payment is enforced by the ability to direct the water utility to terminate 
water service, as well as the right to lien against real estate. In areas with no public water supply, flat rate charges are 
calculated on average use per dwelling unit. 

Stormwater Authorities  In passing Act 68 in July 2013, the General Assembly recognized that municipalities 
throughout Pennsylvania were facing increasing cost and pressure to effectively manage stormwater. Act 68 
authorizes municipalities to create stormwater authorities or add stormwater responsibilities to existing authorities 
serving the municipality s residents. Stormwater is a problem that does not recognize jurisdictional or municipal 
boundaries and, as such, is a perfect candidate for a joint authority. A joint authority would allow and facilitate 
cooperation across municipal boundaries. 

Forming a stormwater authority offers numerous benefits to the incorporating municipality and its citizens. The 
incorporating municipality would be relieved of a significant burden both economically and operationally. Most 
municipalities fund stormwater management with money from the general fund. Creation of a stormwater authority 
would allow collection of a stormwater fee to fund stormwater management and would also allow collection from 
tax exempt properties. The costs of stormwater management would be equitably allocated among all properties 
contributing to the problem, not just those that are owned by taxable entities. 

Water Authorities  These include multi-purpose authorities with water projects, many of which operate both water 
and sewer systems. In addition, financing water systems for lease back to the municipality is one of the principal 
activities of the local government facilities financing authorities. 

An operating water authority issues bonds to purchase existing facilities or to construct, extend, or improve a 
system. The primary source of revenues is user charges based on metered usage. The cost of constructing or 
extending water supply lines can be funded, completely or partially, by special assessments against abutting 
property owners. Tapping fees also help fund water system capital costs. 

Water utilities are also operated directly by municipal governments and by privately owned public utilities under 
PUC regulation. Because of the costs of complying with federal safe drinking water standards, DEP has a program 
to assist with consolidating small water systems to make upgrading cost effective. 

Recreation Authorities  Recreation authorities are formed to fund and/or operate parks, recreation centers, 
auditoriums, civic centers, stadiums, convention centers, swimming pools, and golf courses. 

Solid Waste Authorities  Solid waste authorities fund and operate sanitary landfills, incinerators, transfer stations, 
resource recovery projects, and solid waste collection systems. Municipal governments and the private sector are 
also very active in solid waste collection and disposal. 

Flood Control Authorities  Flood control authorities fund and operate flood control protection systems. For many 
years, the Sunbury Municipal Authority operated the only authority of this type. It funded its operations through a 
graduated fee structure on residential, commercial, and industrial properties within the city. 

As a result of the levee-raising project in the Wyoming Valley and problems managing and maintaining an extensive 
flood protection system, an authority was formed to manage operations and maintenance of this much larger 
system. The Luzerne County Flood Protection Authority assumed responsibilities previously managed by individual 
municipalities within the river watershed. This authority is funded through existing governmental revenues without 
any direct charge to the protected properties. 
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Business District Authorities  These are generally small authorities that operate within designated business 
improvement districts within commercial areas, develop a plan for improvements and administrative services and, 
with the approval of the municipal governing body, levy assessments to pay their costs. 

Administrative costs improve the ability of commercial establishments to serve consumers. They include free or 
reduced fee parking, transportation subsidies, public relations programs, group advertising, and district maintenance 
and security services. Business improvements are capital improvements designed to make the district more 
commercially attractive and functional, including sidewalks, street paving, street lighting, parking facilities, trees and 
plantings, pedestrian walks, sewers, waterlines, rest areas and rehabilitation, or clearance of blighted structures. 

Transportation improvement authorities operate under the Transportation Partnership Act, 53 P.S. § 1621, as well as 
the Authorities Act. Transportation improvement authorities build transportation improvements and fund them 
through property assessments, with the prior approval of the elected municipal officials. This allows creation of 
public-private sector partnerships to fund projects where benefits are restricted to a small area. 

Community Facilities Authorities  These authorities operate the following community facilities: ambulance 
services, flood control projects, community centers, libraries, markets, and museums. 

School Financing Authorities  These authorities are formed by school districts to finance construction or repair of 
public school buildings. The Authorities Act limits the powers of authorities formed by school districts to finance 
public school projects. School authority debt is completely offset by bond fund assets and lease rentals receivable 
from school districts, resulting in zero net debt. In the 1950s and 1960s, school authorities were the largest type of 
authority in terms of outstanding debt. However, over the past 30 years, the amount of school debt issued by 
authorities has decreased precipitously as school districts have switched to funding their capital needs through their 
own direct obligations. 

All school authority projects are leased back to the district. The Department of Education must approve the lease 
and construction plans. The school district pays its lease rentals out of current revenues of the school district. Their 
sources are local taxes and state school subsidies, since there are no user fees for school buildings. 

Local Government Facility Financing Authorities  This debt is completely offset by bond fund assets and lease 
rentals receivable from municipalities, resulting in zero net debt. These authorities borrow funds for the construction 
of various types of projects that are leased back to municipal governments to operate. This group also includes 
several authorities operating bond pools that loan funds to outside local governments and an Allegheny County 
authority financing municipal community development projects within the county. The vast majority of these 
authorities finance water and sewer projects. Municipalities operate the projects and make lease rental payments 
from the user fees charged to customers. Other projects include municipal buildings, parking structures, and 
equipment leasing. 

Nonprofit Institution Financing Authorities  The debt of these authorities is almost completely offset by bond fund 
assets and lease rentals receivable from nonprofit institutions. As more financing authorities have been adopting 
Governmental Accounting Standards Board Statement No. 14 (GASB 14), this category of authority debt is 
declining. GASB 14 removes the liability for debt repaid directly by the nonprofit institution from the authority s 
balance sheet. In addition, changes to federal income tax laws have now restricted borrowing for nonprofits to 
some extent. 

Nonprofit institution financing authorities issue debt to finance construction projects of nonprofit institutions. They 
finance hospitals and nursing homes, community colleges and private nonprofit colleges and universities, and 
miscellaneous nonprofit institutions. 

Multipurpose Authorities  Multipurpose authorities operate and/or finance more than a single category of project. 
The majority operates two project types, several operate and/or finance three project types, and one operates four 
project types. The Sunbury City Municipal Authority operates water, sewer, solid waste, and flood control projects. 
Operation of both water and sewer systems is the most common combination for multipurpose authorities. 

108 



 
 

          
            
             

                
             
                     

               
                 

                
                

             

    
               

               
               

         

                
             

               
             

               
                

                 
               
   

                  
 

 
                  

                   
              

               
                 
                   

              
            

          

 
                  
                

                  
                
                 
                

SOLICITOR’S HANDBOOK 
Febru ry 2019 

Operations 
Although authorities are essentially independent from the incorporating municipalities, communication and 
cooperation between the incorporating municipality and the authority is absolutely necessary. For instance, 
wastewater authorities are tasked with actual implementation of the sewage facilities planning that municipalities 
are required to undertake by the Sewage Facilities Act.29 The authority is, therefore, essentially bound by the plan 
and should install sewage facilities only as provided therein. Cooperation between the incorporating municipality 
and the authority in both the planning and implementation phases would ensure that both parties are on the same page. 

Occasionally, authorities enter into management contracts, either with a private company or with a municipality, to 
provide management services over an extended period. In the case of a contract with a private company, such 
contracts have been considered valid, even though they extend beyond the terms of the elected officials who 
approved the contract or the authority board members. Such a contract is permissible because the operations constitute 
proprietary functions, which may be delegated, as distinguished from governmental functions, which may not.30 

Area of Operation; Eminent Domain 
An authority is prohibited from acquiring facilities outside the boundaries of a municipality that incorporated the 
authority “solely for revenue producing purposes” without the approval of the municipality where the property is 
located.31 The word “solely” was inserted because the amendment was intended to prohibit a type of business 
activity wholly unrelated to the municipal projects of the authority. 

The Authorities Act also contains a provision prohibiting an authority from engaging in any new activities which 
“shall duplicate or compete with existing enterprises serving the same purposes.”32 The section contains exceptions 
for certain types of activities where competition may be permitted subject to complying with certain conditions. 
This section has been held to apply to preventing competition between adjoining authorities.33 The noncompetition 
clause has been held inapplicable, however, where an authority which had been purchasing water form one 
authority, in bulk, without a long-term agreement, determined to change its supplier and buy from a different 
authority.3 In a subsequent related case, it was held that where a territorial conflict did not violate the non-
competition provision, the authority also was immune from attack by the neighboring authority based upon tortious 
interference with a contract.35 

The Authorities Act grants authorities the power of eminent domain, which is not restricted to the boundaries of the 
incorporating municipality.36 

Mandatory Connection 
A key aspect of an authority s financial security is municipal action requiring that properties that can be served by 
the authority s system be connected to, and use, the system. Authorities do not have the power to establish such a 
requirement. This power can be exercised only by the applicable municipality enacting an ordinance requiring 
property owners to connect and use the authority system. The so-called “mandatory connection ordinance” is an 
important form of assistance rendered by a municipality to an authority. All of the municipal codes authorize 
enactment of this type of ordinance. To enforce such an ordinance, it is not necessary to prove that each individual 
property has a malfunctioning on-site system. Property owners usually have not been successful in preventing 
enforcement of the mandatory connection ordinance.37 However, a municipality may not enact a mandatory 
connection ordinance that excludes properties in a part of the community.38 

Governmental Regulation 
An operating authority is not subject to the jurisdiction of the PUC regardless of whether its service extends beyond 
the boundaries of the incorporating municipality.39 However, a different result arises where a system is owned by an 
authority and leased to a municipality. In that situation the rates are established by the lessee municipality. If the 
system serves users in another municipality, the rates established by the lessee municipality for users located in 
another municipality are subject to regulation by the PUC. 0 The PUC in such a case also has jurisdiction over 
service, and may order an extension of lines by a municipality, upon application by a potential user. 1 
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If an authority intends to acquire a system which is already subject to regulation by the PUC, the acquisition may not 
be completed without approval by the municipality where the system is located. 2 Also, approval by the PUC is 
required, indirectly, through its issuance of a certificate of abandonment to the prior owner of the system. 3 

Authorities are subject to zoning, subdivision, and other regulations of each municipality in which they operate.   

Authorities must also obtain all state and federal permits. 

Tapping Fees; Rates and Charges 
Authorities are permitted to charge reasonable and uniform rates for the services they render. 5 Authorities are 
also permitted to impost initial charges for the right to connect to the system, including tapping fees, connection 
fees, and customer facilities fees. 6 Act 203 of 1990 established a detailed procedure for setting the initial fees and a 
formula for the maximum amount. The Commonwealth Court has held that the determination of an equivalent 
dwelling unit (EDU) could not be based on the well-known planning figure of 350 gallons per day, but must be 
based on the records of actual water use by apartment units in the municipality. 7 Since sewer systems must 
necessarily treat not only sewage but also infiltration, the allocated portion of which should also be included if the 
authority is to be fully compensated. Act 203 also requires that when a developer or property owner pays for an 
extension to the authority s lines, the authority must repay him a portion of the tapping fee revenue received when 
others connect their properties directly to the line. 8 

In practice, authorities have a great deal of discretion in setting rates. Although the Authorities Act specifies that 
rates are to be “uniform,” 9 this has been interpreted as not prohibiting the establishment of rate districts, based 
upon the differing costs of service in various geographic areas. Also, multiple user classifications related to differing 
costs of service for different types of properties are also permitted. The Commonwealth Court has also held that 
rate structures may be established to reflect the value of service available in addition to the amount used.50 

If customers disagree, they can challenge the rates in the courts of common pleas. However, the courts have 
reviewed authorities rates with a great deal of deference, and customers will find it quite difficult to challenge water 
or sewer rates by asserting they are not reasonable or uniform. Nonetheless, all service providers, including 
authorities, are well served to ensure that rates reflect true costs. Historically, municipal entities sometimes looked 
to excess revenues from their authorities to supplement municipal budgets. In 2012, the Authorities Act was 
amended to prohibit the use of authority funds for any purpose other than a service or project directly related to the 
purpose of the authority. The amended section also added a clause providing ratepayers with a cause of action in 
the court of common pleas where the authority is located to seek return of money expended in violation of the 
statute directly from the ratepayers.51 

Investor-owned water and sewer utilities generally may collect rates only with approval of the PUC. The PUC 
scrutinizes rates closely – the exact opposite of the courts that review authorities rates. Those who make rate 
applications to the PUC know the expense, difficulties, and complexities of that procedure. Because PUC rate 
setting is so much more onerous than rate setting under the more general guidance of a statute, most entities avoid 
PUC jurisdiction wherever possible. 

Two scenarios can land otherwise exempt municipal rates in the PUC thicket: (1) extraterritorial service by a 
municipality; and (2) extraterritorial rates set by an authority that is not a bona fide authority, but rather is controlled 
by the municipality itself. These are the danger areas that require close scrutiny by the system s solicitor. 

Bulk Service Contracts 
The requirement for rates to be “reasonable and uniform” does not apply, however, to charges established pursuant 
to an agreement.52 Authorities have the power to make contracts under Sections 5607(d)(13 and (14) of the 
Authorities Act. The reasonableness of such contracts is not subject to review. Arguments based upon the assertion 
that rates established by agreement are “unconscionable” have not been successful.53 

The power to enter into contracts applies also to contracts between authorities and privately-owned public 
utilities.5 Such contracts must be filed by the public utility with the PUC.55 However, that does not give the PUC 
jurisdiction over subsequent conflicts about the agreement.56 
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The Authorities Act includes a limitation upon the power of a sewer authority to contract for the initial charges to be 
received by it pursuant to an intermunicipal agreement. This provides that an authority wishing to sell a portion of its 
excess sewage treatment capacity to another authority or municipality may not charge a higher cost for the 
capacity than the selling authority charges its own customers for that capacity in its tapping fee. It also limits the 
capacity portion of the tapping fee that may be imposed by the purchasing authority upon users in its system.57 

Financing 
Authorities have power to borrow money, issue securities, and provide pledges of revenue, securing such 
obligations.58 Like all other governmental entities, under the Pennsylvania Constitution, authorities do not have the 
power to mortgage their real property.59 Borrowing by an authority is not subject to the Local Government Unit 
Debt Act.60 To enhance the marketability of authority bonds, however, they are often secured by a guaranty, issued 
by one or more municipalities. Such guaranties are covered by the Local Government Unit Debt Act. 

The primary security for an authority s bonds is a pledge of its revenues, and an authority may give such a pledge.61 

The pledge and related covenants are set forth in a trust indenture between the authority and a bank as trustee, 
for the benefit of the bondholders. It is wise to review the indenture restrictions before undertaking major projects 
or transactions. 

The Authorities Act requires authorities to prepare annual financial reports that are audited by independent 
accountants.62 To obtain an unqualified opinion from such accountants the authority must maintain its books and 
records in accordance with generally accepted accounting standards, which are more comprehensive than those 
applicable to municipalities under Pennsylvania law. These reports must be filed with DCED, and a summary must 
be published in a local newspaper. The Authorities Act also contains provisions regulating the types of investments 
that may be made with authority money.63 

Other Statutes 
The various municipal codes do not apply to authorities. However, several general statutes apply to authorities, 
sometimes regulating matters which are also covered in the municipal codes, but are not in the Authorities Act. For 
instance, the Separation Act applies to authorities and requires the use of separate contracts for general 
construction, electrical, plumbing, etc.6  

Another general statute containing provisions applicable to authorities is the MPC. One provision in that statute 
requires authorities to give notice of extensions to the applicable planning agency.65 

One of the most useful of the ancillary statutes for sewer authorities is the one which makes it mandatory for any 
water utility (defined to include a water company or municipally-owned system) to terminate water service to any 
property where a sewer system operator, including an authority, notifies the water utility of an unpaid, delinquent 
sewer bill for such property.66 The termination of water service is becoming a more and more important tool for 
authorities to use in collecting delinquent rentals. 

REFERENCES 
1. Commonwealth v. Erie Metropolitan Transit Authority, 281 A.2d 882, 444 Pa. 345 (1971); White Rock Sewage Corp. v. 

Pennsylvania Public Utility Com’n, 578 A.2d 984, 987, 133 Pa.Cmwlth. 608 (Pa.Cmwlth. 1990). 

2. 53 Pa.C.S. § 5610. 

3. Commonwealth ex rel. Corbett v. Large, 715 A.2d 1226 (Pa.Cmwlth. 1998) (township commissioner removed after conviction 
for false swearing in Ethics Act proceeding). 

4. 53 Pa.C.S. § 5607(c); see also Yezorio v. North Fayette County Mun. Authority, 164 A.2d 129, 193 Pa.Super. 271 (Pa. 1960). 

5. 53 Pa.C.S. § 5622. 

6. See, e.g., Forward Tp. Sanitary Sewage Authority v. Township of Forward, 654 A.2d 170 (Pa. Cmwlth. 1995); Sullivan v. 
County of Bucks, 499 A.2d 678, 692 n.29, 92 Pa.Cmwlth. 213 (1985). 

7. See Township of Forks v. Forks Tp. Mun. Authority, 759 A.2d 47 (Pa.Cmwlth. 2000). 

8. 53 Pa.C.S. § 5622(d). 
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XIX The Planning Commission 
and the Comprehensive Plan 

David R. Getz, Esquire (updated December 2014) 
Wix, Wenger & Weidner 
508 North Second Street 
Harrisburg, PA 17108-0845 
717-234-4182 
dgetz@wwwpalaw.com 

An important component of any municipality's responsibilities in reviewing land development and subdivision 
submissions is the review and advice provided by the planning commission. This article will discuss the 
establishment of a planning commission, examine its responsibilities, and conclude with an analysis of the planning 
commission's duties in preparing the municipality's comprehensive plan. 

Establishment of a Planning Commission 
The Pennsylvania Municipalities Planning Code (MPC)1 permits a municipality to create a planning agency, which 
can take the form of a planning commission, a planning department, or a planning committee of the governing 
body.2 Most local governments have created planning commissions. The creation of a planning commission is 
governed by MPC Sections 201 to 211. The planning commission must have between three and nine members.3 

Members may be compensated at a rate not to exceed that of the governing body, and may be reimbursed for 
necessary and reasonable expenses. The municipality's governing body appoints the members of the planning 
commission, each of whom serves a 4-year term. There are special provisions for the first members appointed in 
order to stagger terms of office. All members must be residents of the municipality. The governing body may fill 
vacancies in the planning commission by appointment for the unexpired term. Once appointed, a member of a 
planning commission may only be removed for malfeasance, misfeasance, or nonfeasance in office or for other just 
cause by a majority vote of the governing body taken after 15 days advance notice and an opportunity to be heard.  

Powers and Duties of the Planning Commission 
The powers and duties of the planning commission are set by the governing body. The MPC requires the planning 
commission, at the request of the governing body, to prepare the comprehensive plan for the development of the 
municipality and present it for the consideration of the governing body, and to maintain and keep on file records of 
its actions, which records and files must be in the possession of the governing body.5 The governing body may also 
request the planning commission to perform numerous other activities, including the following: 

• make recommendations concerning an official map; 

• prepare and present for consideration by the governing body zoning, subdivision, land development, and 
planned residential development regulations, building and housing codes, and environmental studies; 

• submit to the governing body a recommended capital improvements program; 

• prepare and present to the governing body of the municipality a water survey; 

• hold public hearings and meetings; 

• present testimony before any other board; and 

• enter upon land to make examinations and surveys with the consent of the owner.6 
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Conduct of Meetings and Functions of a Planning Commission 
Typically, a governing body will empower the planning commission to review all subdivision and land development 
applications that are submitted to the municipality. The planning commission normally receives input from the 
municipality's professional engineer and other staff members concerning technical compliance with the 
municipality's codes and ordinances. The planning commission then considers each application at a public meeting. 

Meetings of the planning commission are governed by the Sunshine Act.7 Therefore, the planning commission must 
advertise the dates of its meetings, it must deliberate and vote in public, and it must allow public comment on 
proposed plans.8 When considering an application for tentative approval of a planned residential development 
pursuant to Article VII of the MPC, the governing body, or the planning commission if designated, must hold a public 
hearing pursuant to public notice.9 As stated previously, the planning commission must maintain public records of 
its activities. 

The governing body usually directs the planning commission to make recommendations to the governing body on 
subdivision and land development applications. However, the governing body may delegate actual approval 
authority to the planning commission,10 although in practice this delegation is rare. The governing body often 
requires applicants seeking special exceptions from the municipality's zoning hearing board to appear before the 
planning commission, and requires the planning commission to make a recommendation to the zoning hearing 
board. The planning commission recommendations are only advisory and are not binding on the governing body11 

or the zoning hearing board.12 

In addition to acting on subdivision and land development applications, the planning commission is required to 
review the municipality's official sewage facilities plan required by the Pennsylvania Sewage Facilities Act, 
commonly referred to as Act 537.13 The planning commission must review the Act 537 plan and any official plan 
revisions to ensure consistency with the municipality's programs of planning for the area. This review must be 
transmitted to the Department of Environmental Protection (DEP).1 DEP will not act on an official plan or an official 
plan revision without evidence of planning commission review.15 

Advisors to the Planning Commission 
The planning commission may not hire consultants on its own initiative, as it is not authorized to expend public funds. 
However, the governing body of the municipality may employ administrative and technical services to assist the 
planning commission in carrying out its responsibilities. This assistance may include receiving services from the 
county planning agency, with the consent of the governing body.16 The planning commission may accept and utilize 
funds, personnel, and other assistance from the county, the commonwealth, or the federal government, or from 
private sources, again with the consent of the governing body.17 The planning commission may have a solicitor, if 
the governing body chooses to employ one for it. In practice, the township solicitor is generally tasked to render 
assistance to the planning commission when necessary. Although one solicitor cannot represent both a 
municipality and its zoning hearing board,18 there is no similar prohibition related to a municipal solicitor advising a 
planning commission. 

The Comprehensive Plan 
As suggested by its name, a comprehensive plan is an exhaustive evaluation of the past, present and future land use 
and development needs and desires of a municipality. The MPC is clear that the planning commission is required to 
prepare the comprehensive plan.19 The planning commission should be guided in its task by Article III of the MPC, 
which sets forth the procedure that the planning commission and the governing body must follow in creating and 
enacting the comprehensive plan. 
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The comprehensive plan may include textual matter, maps, and charts, and must include, but need not be limited to, 
several basic elements set forth in the MPC.20 These elements include: 

• a statement of objectives of the municipality concerning its future development; 

• a plan for future land use; 

• a plan to meet the housing needs of present residents and those persons anticipated to reside in the 
municipality; 

• a plan for the movement of people and goods; 

• a plan for community facilities and utilities; 

• a statement of the interrelationships among the various plan components; 

• a discussion of short-and long-range plan implementation strategies; 

• a statement indicating the compatibility of the plan to contiguous municipalities, or a statement indicating 
how the municipality intends to buffer or transition its uses with disparate uses, and that the plan is 
generally consistent with the county comprehensive plan; and 

• a plan for the protection of natural and historic resources to the extent not preempted by Federal or State 
law, including but not limited to wetlands and aquifer recharge zones, woodlands, steep slopes, prime 
agricultural land, flood plains, unique natural areas, and historic sites. 

The comprehensive plan must also include a plan for the reliable supply of water, considering current and future 
water resources availability, uses, and limitations. Any such water plan must be consistent with the State Water Plan 
and any plan adopted by a river basin commission.21 The comprehensive plan may also include a plan for energy 
conservation.22 In carrying out its task of preparing the comprehensive plan, a planning commission must make 
surveys, studies and analyses of trends in housing, demographics and economics; land use; transportation and 
community facilities; natural features affecting development; natural, historic and cultural resources; and the 
prospects for future growth in the municipality.23 

Once the plan is completed, but before it is adopted by the governing body, the municipality must forward a copy 
of the plan to the county planning agency, all contiguous municipalities and the local school district, for review and 
comment.2 The planning commission is required to hold at least one public hearing pursuant to public notice 
before forwarding the proposed comprehensive plan to the governing body. The governing body must then hold 
another public hearing, pursuant to public notice, before proceeding to vote on the plan.25 If, after the public 
hearing, the proposed plan is substantially revised, the governing body must hold another public hearing, pursuant 
to public notice, before proceeding to vote on the plan. 

Typically, the completed comprehensive plan becomes the basis for adjustments to the zoning and subdivision 
ordinances and the zoning map. Other ordinances may need to be enacted or revised to effectuate the goals of the 
comprehensive plan. After a comprehensive plan is adopted, the governing body must submit plans for new or 
altered streets, public grounds, public structures, water lines and sewer facilities and amendments to the zoning or 
subdivision ordinances to the planning commission for an advisory report whether the proposed action is in 
accordance with the comprehensive plan.26 The comprehensive plan is not positive law of the municipality. Thus, no 
action of the governing body is invalid or subject to appeal on the basis that it is inconsistent with, or fails to comply 
with, a provision of the comprehensive plan.27 However, Act 68 of 2000 amended the MPC to provide that zoning, 
subdivision, and land development regulations and capital improvement programs must “generally implement the 
municipal . . . comprehensive plan.”28 Act 68 also required that, if a change to a zoning ordinance was not generally 
consistent with its comprehensive plan, the municipality must concurrently amend its comprehensive plan.29 Act 68 
allowed a municipality to amend its comprehensive plan at any time, provided that it remains generally consistent 
with the county comprehensive plan and compatible with the comprehensive plans of abutting municipalities.30 

Act 68 also permitted municipalities to join together to form a multi-municipal planning agency and then to jointly 
prepare a comprehensive plan. This allows municipalities to consider issues of common interest, including matters 
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such as agricultural and open space preservation, natural and historic resources, transportation, housing, and 
economic development.31 The zoning ordinances of each municipality must then be consistent with the multi-
municipal comprehensive plan.32 

Obviously, preparing a comprehensive plan is a massive undertaking. There are huge demands placed on the 
municipality's professional staff in gathering all of the requisite information. Because most municipal staffs are busy 
with the day-to-day functions of government, many municipalities retain the services of a consultant to guide the 
planning commission and the municipality through the comprehensive plan process. Most municipalities prepare a 
comprehensive plan about once a decade, and the MPC requires that the comprehensive plan be “reviewed” at least 
once every 10 years.33 With improvements in technology and information available to municipalities, some 
municipalities revise and update their plans on a more frequent basis. More frequent updates can also reduce 
reliance on consultants. 

This author served as chairman of his township's planning commission when it was preparing a comprehensive plan. 
In order to foster public involvement in and support of the process, the governing body created a large 
comprehensive plan committee consisting of the planning commission and representatives of many of the 
township s community associations. All meetings were held pursuant to public notice in order to comply fully with 
the Sunshine Act. The community representatives continually informed their respective constituencies about the 
planning process, and provided feedback to the committee. Many issues of community concern were debated at 
length during the committee meetings. The committee delivered a final working draft to the planning commission, 
which considered additional revisions before it held a public hearing. The planning commission then forwarded the 
completed draft to the governing body for consideration and adoption. The net result was that the public was 
involved in the process from its inception and the completed plan received little public criticism. 

Additional Resources 
Further information may be obtained from DCED, particularly the following publications: 

• The Planning Commission (Planning Series #2), available for download at dced.pa.gov/publications 

• The Comprehensive Plan (Planning Series #3), available for download at dced.pa.gov/publications 

REFERENCES: 
1. 53 P.S. § 10101, et seq. 

2. 53 P.S. § 10107. 

3. 53 P.S. § 10202. 

4. 53 P.S. § 10206. 

5. 53 P.S. § 10209.1(a). 

6. 53 P.S. § 10209.1(b). 

7. 65 Pa.C.S. § 701, et seq. 

8. See Moore v. Township of Raccoon, 155 Pa.Cmwlth. 529, 625 A.2d 737 (1993) (planning commission violated Sunshine Act 
by holding closed meeting concerning proposed changes to a junkyard ordinance; violation cured by holding a later open 
meeting where citizens could comment). 

9. 53 P.S. § 10708. 

10. 53 P.S. § 10501. 

11. Todrin v. Board of Sup’rs of Charlestown Tp., 27 Pa.Cmwlth. 583, 367 A.2d 332 (1976). 

12. Heck v. Zoning Hearing Bd. for Harvey's Lake Borough, 39 Pa.Cmwlth. 570, 397 A.2d 15 (1979). 

13. 35 P.S. § 750.1, et seq. 

14. 35 P.S. § 750.5(d)(8). 

15. 25 Pa. Code § 71.32. 

16. 53 P.S. § 10210. 

17. 53 P.S. § 10211. 

18. 53 P.S. § 10617.3(c). 
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20. 53 P.S. § 10301(a). 

21. 53 P.S. § 10301(b). 

22. 53 P.S. § 10301.1. 

23. 53 P.S. § 10301.2. 

24. 53 P.S. § 10301.3. 

25. 53 P.S. § 10302. 

26. 53 P.S. § 10303. 

27. 53 P.S. § 10303(c); see Briar Meadows Development, Inc. v. South Centre Tp. Bd. of Sup’rs, 2 A.3d 1303, 1307 (Pa.Cmwlth. 2010). 

28. 53 P.S. § 10303(d). 

29. 53 P.S. § 10603(j). 

30. 53 P.S. § 10603(k). 

31. 53 P.S. §§ 10107, 10301. 

32. 53 P.S. § 10603(j). 

33. 53 P.S. § 10301(c). 
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XX Zoning 

Jason M. Hess, Esquire (updated October 2014) 
Morgan, Hallgren, Crosswell & Kane, P.C. 
700 North Duke Street 
P.O. Box 4686 
Lancaster, PA 17604-4686 
717-299-5251 
jhess@mhck.com 

Zoning ordinances are created by municipalities in accordance with the Municipalities Planning Code (MPC),1 which 
provides enabling legislation for cities, incorporated towns, townships, boroughs and counties with the exception of 
Philadelphia and Pittsburgh.2 The necessary and implicit police power of local governments to promote public 
health, safety, morals and welfare provides the constitutional foundation underlying all zoning laws. Hence, where a 
zoning restriction does not unreasonably restrict property rights and there is a rational relationship between a 
zoning restriction and the public health, safety, morals or general welfare, the restriction will be upheld.3 

The ability of municipalities to exercise their police power through the use of zoning ordinances is no longer 
disputed. Zoning enabling acts are therefore liberally construed to provide municipalities with wide latitude to enact 
such legislation. Once enacted, however, where ambiguity exists, zoning ordinance provisions will be construed in 
favor of property owners to allow the broadest possible use of their property.5 

The responsibility for enacting, or refusing to enact zoning ordinances, lies exclusively with the municipal governing 
body.6 Zoning and rezoning is a purely legislative function with which the courts lack the authority to interfere, 
except where a zoning classification clearly has no substantial relation to public health, safety, morals or general 
welfare.7 Likewise, county zoning ordinances are inapplicable to local municipalities which have enacted their own 
zoning ordinances, and the county in which a municipality is situated lacks the authority to direct the municipality to 
alter its zoning ordinances.8 

Zoning ordinances usually create districts and impose restrictions on the types of uses permitted within each 
district, as well as the size, construction and location of buildings and other improvements. Such ordinances may 
regulate the population density and intensity of uses, as well as preserve natural resources, historic areas and open 
spaces.9 The various zoning districts within the municipality must be described on a map made part of the zoning 
ordinance.10 

Purpose 
As described in the MPC, there are a multitude of specific purposes which zoning ordinances may serve to fulfill 
within the general mantle of promoting the public health, safety, morals and welfare. For example, ordinances may 
be designed to promote, protect and facilitate emergency management preparedness and operations, national 
defense facilities, adequate light and air, police protection, vehicle parking and transportation, sewage, water supply, 
schools, forests, recreational facilities, wetlands, aquifers, forests and flood plains. Zoning ordinances may be used to 
prevent overcrowding, loss of health, life or property from fire, flood, panic or other dangers.11 Another important 
purpose of zoning, and one which is constitutionally required, is providing for all basic forms of housing within each 
municipality.12 

Procedure 
The initial studies, surveys and related work necessary for the creation of the text and map of a proposed zoning 
ordinance are to be conducted for the municipal governing body by its advisory planning agency. This preliminary 
work must be discussed in at least one public meeting pursuant to public notice. Before voting on the enactment, 
the governing body of the municipality must hold a public hearing following public notice. Additionally, the 
pertinent county planning agency must have been given at least 45 days to review and make recommendations 

119 

http:municipality.12
http:ordinance.10
mailto:jhess@mhck.com


 
 

                  
                  
              

              
             

               
                  

 

   
                  

               
                      

               
                 

                 
                  

                    
                   

         

                
                 

              
                

             
                 
                   

                 
                 

   

 
             

               
              

                  
                   

              
             

                 
                 

     
               

                
                

                    
                

         

SOLICITOR’S HANDBOOK 
Febru ry 2019 

regarding the proposed ordinance prior to the public hearing.13 The vote must be taken within 90 days after the last 
public hearing and within 30 days after enactment, a copy of the zoning ordinance must be forwarded to the 
county planning agency.1 The procedures for the enactment of amendments to zoning ordinances are similar to 
those pertaining to original zoning ordinances, requiring both a public hearing and county planning commission 
review prior to ordinance adoption.15 In contrast to original zoning ordinances, however, amendments are not 
required to be prepared initially by the planning agency. Amendments not prepared by the planning agency, 
however, must be submitted to the planning agency for review and recommendation at least 30 days prior to the 
public hearing.16 

Challenges to Zoning Ordinances 
Procedural The amendments to the MPC enacted pursuant to Act 39 of 2008 changed the rules for challenging the 
validity of a zoning ordinance on procedural grounds. Whereas procedural validity challenges were permitted to be 
filed with the zoning hearing board prior to Act 39, they may now be filed only with the court of common pleas in 
accordance with Section 5571.1 of the Judicial Code (relating to appeals from ordinances, resolutions, maps, etc.).17 

Appeals must be taken within 30 days from the intended effective date of the challenged ordinance.18 Act 39 of 
2008 also added a provision allowing the governing body or any resident or landowner of the municipality to 
publish optional notice that municipal action has been taken to adopt an ordinance, whether or not such action was 
taken prior to or subsequent to the enactment of Act 39.19 Under Section 108 of the MPC, so long as optional notice 
is published in accordance with the requirements set forth therein, any appeal not filed within 30 days of the second 
publication of notice shall be dismissed, with prejudice, as untimely.20 

Substantive A landowner seeking to challenge the validity of a zoning ordinance or map on substantive grounds 
may submit a written request for a curative amendment, presenting the matters at issue and plans describing the 
proposed development, to the governing body of the municipality. Public hearings on the requested amendment 
must commence within 60 days of the submittal. Following the presentation of evidence, the governing body may 
accept the curative amendment, adopt an alternative amendment or reject the request altogether.21 A validity 
challenge may also be made to the municipal zoning hearing board by a landowner22 or any person who is 
aggrieved by a use or development permitted on the land of another by such ordinance or map23. Although the 
court on appeal may not order the enactment of the curative amendment,2 it has broad power to provide relief,25 

including the power to order the municipality to issue building and related permits necessary for the completion of 
the planned development.26 

Confiscatory Zoning 
All zoning involves governmental diminution of some private property rights without compensation,27 but a zoning 
ordinance that is “clearly arbitrary and unreasonable and without substantial relation to public health, safety, morals, 
or general welfare” may be declared constitutionally invalid,28 and a landowner whose property rights are unreasonably 
restricted by such an ordinance is entitled to relief. The question of when zoning restrictions become so onerous as 
to constitute a taking and therefore require compensation is a difficult one. Since this issue is derived from the Fifth 
Amendment of the United States Constitution, the United States Supreme Court has rendered several decisions 
identifying circumstances relevant to this question.29 Generally, an uncompensated taking will be easier to establish 
the closer the interference comes to physical seizure of the property. The economic impact of the zoning ordinance 
on the property owner and the remaining uses to which the property can be utilized are important considerations. 

Providing a “Fair Share” of Uses 
Just as unduly restrictive zoning ordinances are deemed unconstitutional, so too are those zoning ordinances that 
serve to unjustly exclude categories of people who may desire to live within the municipality.30 Although the right 
of the community to exclude uses from selected zoning districts was firmly established when land use regulation 
was first created, the ability to ban legitimate uses from the entire municipality is prohibited as a violation of the “fair 
share” principle.31 Municipalities may be held in violation of the “fair share” principle even if they only partially 
exclude a use, if such partial exclusion constitutes selective admission.32 
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For a zoning ordinance to be declared unconstitutional on this basis, either a de jure or de facto exclusion must be 
found to exist. A de jure exclusion occurs where the ordinance, on its face, totally prohibits the use.33 A de facto 
exclusion is created where the ordinance states that the use is permitted, but when applied, the ordinance serves to 
prohibit it.3 In resolving the issue of a de facto exclusion, the percentage of land available under the zoning 
ordinance for the alleged excluded use must be evaluated in light of regional and municipal population growth, the 
total amount of undeveloped land within the municipality, as well as the current extent of the use within the 
municipality.35 Although challenges to zoning ordinances are usually based upon excluded residential uses, 
legitimate commercial and industrial uses are also protected.36 Municipalities, however, need not make provision for 
every possible planning variation or combination of commercial uses.37 

Zoning ordinances, like other legislative enactments, are presumed valid and constitutional, and the burden of 

proving otherwise is on the challenger.38 However, once a challenge to the presumption of the validity of an 
ordinance demonstrates that the ordinance excludes a legitimate use, the burden shifts to the municipality to show 
that the exclusion bears a substantial relationship to the public health, safety and welfare.39 

Relief from Zoning 
A property owner can secure relief from zoning restrictions by applying for or establishing a special exception, 
conditional use, variance, nonconforming use or vested right. A special exception will be granted by the zoning 
hearing board if the applicant demonstrates that the proposed use meets the specific and objective requirements 
for a special exception under the applicable zoning ordinance, unless it can be shown by any party objecting to such 
use that it will create an unusual burden on the public health, safety or welfare. 0 A conditional use is established in 
the same manner as a special exception except that the applicant applies to the governing body for relief rather 
than the zoning hearing board. 1 

Relief in the nature of a variance requires the applicant to demonstrate to the zoning hearing board that the unique 
characteristics of the subject property would create an unnecessary hardship were the zoning restrictions applied to 
it. The applicant must also show that the hardship was not self-imposed, that the relief requested is the minimum 
necessary to avoid the hardship and that it will neither alter the essential character of the neighborhood nor unduly 
burden the public welfare. 2 These traditional requirements for a variance, however, may be avoided where the 
relief sought is so minor as to be de minimus. 3 

Relief from zoning restrictions can also be obtained by establishing that the subject use, lot or structure is validly 
nonconforming. In order to qualify for this status, the use must have been lawfully in existence at the time of 
enactment of a zoning ordinance prohibiting such use.  Where a legal nonconforming use exists, the property 
owner has a constitutional right to continue such use until such time as the use is abandoned. 5 

A vested right to violate a zoning ordinance may result from the issuance by the municipality of a permit to 
proceed, notwithstanding the zoning prohibition. Generally, such a right can be established where the applicant 
exercised due diligence and good faith in attempting to comply with the ordinance, and expended substantial 
unrecoverable funds in reliance on the permit. 6 Other relevant factors include the expiration without appeal of the 
period during which an appeal could have been taken from the issuance of the permit, 7 as well as the insufficiency 
of evidence to demonstrate that the public health, safety or welfare would be adversely affected by the use of the 
permit. 8 Although considered a rare remedy, a property owner may also be granted a variance by estoppel, with 
or without the issuance of a permit, where there has been active municipal acquiescence in the creation and 
continuance of a prohibited use and where the property owner has made substantial expenditures toward the 
property in good faith reliance on the validity of the use. 9 

Zoning Enforcement 
A municipality may initiate enforcement proceedings for violations of its zoning ordinance by sending an 
enforcement notice to the landowner which details the violations, including citations to applicable sections of the 
zoning ordinance and a description of how the zoning provision has been violated, sets forth the date by which 
compliance must be commenced and completed, and gives notice of the right to an appeal to the zoning hearing 
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board.50 Failure of a landowner to appeal an enforcement notice setting forth all required information results in a 
conclusive determination that the landowner violated the zoning ordinance.51 Upon a failure of the landowner to 
appeal, or a denial of the appeal by the zoning hearing board, the municipality may file a civil complaint with the 
magisterial district court and, upon a finding of liability, recover a civil penalty up to $500, plus court costs and 
reasonable attorney fees,52 or file an action in equity to enjoin the landowner from committing further violations.53 

Additional Information 
Further information regarding Pennsylvania zoning law may be found in the following treatises: R. Anderson, Law of 
Zoning in Pennsylvania, 1982 and Supp., 1992; and R. Ryan, Pennsylvania Zoning Law and Practice, 2nd Edition, 1981 
and Supp., 2014. 
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XXI Zoning Hearing Boards 

Jason M. Hess, Esquire (updated October 2014) 
Morgan, Hallgren, Crosswell & Kane, P.C. 
700 North Duke Street 
P.O. Box 4686 
Lancaster, PA 17604-4686 
717-299-5251 
jhess@mhck.com 

What follows is a summary of the procedural rules and issues that municipal solicitors and zoning hearing board 
solicitors regularly encounter in the course of zoning hearing board proceedings and appeals therefrom. This 
summary reflects recent amendments to the Municipalities Planning Code (MPC). It is not intended as a 
comprehensive treatment of zoning hearing board practice. Rather, it is an effort to set forth areas of that practice 
which seem most likely to be of interest to municipal solicitors. And, it highlights some of the areas where the 
province of zoning hearing boards, on the one hand, and municipal solicitors and their local official clients, on the 
other hand, interface. 

Though independent decision makers, zoning hearing boards are completely dependent for their sustenance upon 
the municipality in which they serve. The governing body appoints zoning board members, provides them with 
quarters, assigns office staff to provide administrative assistance, finances their operations and presents them with 
the ordinance that guides their actions and often their operating forms and procedures. A solicitor can on occasion 
provide insights and advice to the officials he counsels that will enhance the operation of the zoning hearing board 
and, in turn, the administration of the zoning ordinance. 

Organizational Matters 
Formation The statutory framework for the organization and practice of municipal zoning hearing boards is found 
in the MPC. Each municipality that has enacted a zoning ordinance must create a zoning hearing board.1 Zoning 
hearing boards are quasi-judicial, administrative bodies.2 As such, they must not only be unbiased, but also avoid 
even the appearance of bias.3 Ex-parte contact with any party or its representative is forbidden. Municipal solicitors 
will do well to caution the municipal officials they represent against meeting privately with board members in an 
effort to influence the outcome. 

Members and Officers The board may consist of either three or five members, at the discretion of the governing 
body, with 3-year or 5-year terms of office staggered so that one term expires each year. Appointing authority is 
vested in the governing body. It may also appoint up to three alternate members.5 The board chairman may 
designate alternate members to replace absent or disqualified members and shall designate alternate members to 
the extent necessary to reach a quorum. Alternates are to be seated in rotation on a case-by-case basis according 
to declining seniority.6 Even when not seated, alternates may participate in all proceedings, except the vote.7 The 
board shall elect officers from its membership, which officers shall serve annual terms.8 Although not specified in the 
MPC, it is customary for a board to elect a chairman and vice-chairman and in some municipalities, a secretary. 

Members and alternates must be residents of the municipality and hold no other elected or appointed office in the 
municipality nor be employed by the municipality.9 The compensation of members and alternates may be fixed by 
the governing body at a rate not exceeding the permissible limit of their own compensation.10 Board members 
must file the Statement of Financial Interest prescribed by the State Ethics Commission under the Public Official and 
Employees Ethics Act, Act 170 of 1978.11 

Members of a zoning hearing board enjoy judicial immunity from suit.12 Further, when they act in good faith and 
reasonably believe their decision is authorized by law, they are statutorily shielded from liability by governmental 
official immunity even if they reach a wrong legal conclusion.13 Zoning hearing board members may be removed by 
the governing body, following 15 days prior notice (and after a hearing, if requested), for malfeasance, misfeasance 
or nonfeasance in office or other just cause.1  
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Procedural Rules and Forms Procedural rules and forms consistent with applicable laws and ordinances may be 
adopted by the board.15 Perhaps the most important aspect of this power is the establishment of application forms. 
It is the experience of some municipal and zoning hearing board solicitors that the application forms used by some 
municipalities are extremely outdated. Therefore, this author will reiterate the recommendation of the previous 
author of this chapter - that municipal solicitors encourage the governing bodies for which they serve to authorize 
and direct their zoning hearing boards to update their forms. Structuring the application form to elicit as much 
information about the relief requested and the facts support effective administration. 

Joint Boards Though quite uncommon, joint zoning hearing boards may be created by two or more 
municipalities.16 Municipalities adopting a joint zoning ordinance under Article VIII-A of the MPC shall either create a 
joint board to administer the entire joint ordinance, or provide for individual boards to administer the ordinance as 
to properties located within each participating municipality.17 

Solicitor, Advisors & Other Assistance Legal counsel, support staff and consultants may be hired by the board, 
which is authorized to fix their compensation, though the expenditures are limited to the funds appropriated by the 
governing body.18 Typically, other than the board solicitor, hired support consists only of the stenographer 
contracted to attend and transcribe hearings. Administrative functions, including the recording of the minutes, are 
often performed by municipal employees. The municipal zoning officer normally attends meetings and should be 
available to testify on behalf of the municipality if needed. 

Avoidance of bias and/or the appearance of bias, essential to due process, have prompted the courts and the 
General Assembly to bar the municipal solicitor from also serving as the zoning board solicitor.19 Further, the once 
common practice of the governing body dictating the choice of the board's solicitor has been held to be without 
basis.20 The same sorts of considerations also require the zoning board solicitor to politely ward off requests from 
municipal officials for advice on matters about which he or she might be called upon to advise the board, or behind-
the scene efforts to influence that advice. 

Application Fees. Reasonable fees to be charged applicants may be prescribed by the governing body to defray 
board member compensation, notice costs and administrative overhead; however, fees of the board's solicitor, 
engineering, architectural, consulting or expert witness costs may not be recovered.21 An application may be 
dismissed for failure to pay the required filing fee.22 Special provisions address the distribution of the burden of the 
stenographer's fees. The appearance fee is to be shared equally by the applicant and the board. Oftentimes, the 
applicant s share of the stenographer s appearance fee is built into the application fee. With respect to the costs of 
preparing the original transcript, if an appeal is taken, the party appealing the decision must pay for the transcript. 
Otherwise, the party requesting the transcript bears the cost. Regardless of who is responsible to pay, the original 
transcript is part of the board s record and should be filed with the board. Additional copies are to be paid for by the 
requesting party.23 The stenographer should be informed to make sure payment arrangements are in place with the 
party responsible for the cost of the transcript prior to preparation. 

Records Each zoning hearing board must keep records of its business, which records are the property of the 
municipality.2 Other than official transcripts of hearings, records ordinarily take the form of meeting minutes 
recorded and maintained by the board s secretary. 

Board Functions 
Exclusive Jurisdiction Zoning hearing boards are invested with “exclusive jurisdiction to hear and render final 
adjudications” in eight separate categories of matters arising under land use ordinances as set forth under Section 
909.1(a) of the MPC.25 The most frequently heard matters before zoning hearing boards are: 

• Requests for special exceptions under the zoning ordinance. 

• Applications for variances from the terms of the zoning ordinance. 

• Appeals from determinations of the zoning officer. Among these and of much interest to the municipal 
solicitor are appeals from the zoning officer s issuance of an enforcement notice. 

• Substantive challenges to the validity of a land use ordinance. An exception to the exclusivity rule, these 
challenges may also be brought as a request to the governing body for a curative amendment pursuant to 
Sections 609.1 and 916.1(a)(2) of the MPC. 125 
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The other matters over which zoning boards are given jurisdiction arise under ordinance provisions dealing with 
floodplain or flood hazard, the administration of transferable development rights, or sedimentation and erosion 
control and storm water management ordinance provisions not involving a subdivision, land development, or a 
planned residential development, and the zoning officer s preliminary opinion.26 

Exclusive Procedures Being the exclusive procedures for pursuing these various types of matters, a failure to follow 
the prescribed method, if raised, will usually be fatal.27 With respect to zoning enforcement proceedings, failure of 
the property owner to appeal an enforcement notice to the zoning hearing board results in a conclusive 
determination of a zoning violation, from which the property owner is precluded from contesting either at the 
magisterial district judge level or the court of common pleas in an action in equity.28 

“Interpretations” Requests to “interpret” a zoning ordinance outside of the context of any of the types of matter 
that the General Assembly has entrusted to zoning hearing boards are occasionally received, sometimes based 
upon a purported authorization in the application form, or in the zoning ordinance. Zoning hearing boards lack 
jurisdiction to address such requests.29 

Enforcement Zoning hearing boards, which exist solely as adjudicative bodies, have no enforcement powers, even 
as to their own previously issued decisions.30 The power to enforce lies in the governing body or an agent to whom 
the governing body delegates that power – ordinarily the zoning officer.31 Enforcement may take the form of refusal 
to issue permits, revocation of permits, or the issuance of an enforcement notice. 

Reconsideration of Decisions Zoning hearing boards lack the power to reconsider their decisions.32 

Appeal Period 
Generally  Appeals to the zoning hearing board must generally be taken within 30 days after the action appealed 
from or challenged.33 Substantive validity challenges by one desiring to prevent a use on land of another must await 
the approval of that use, which then triggers the 30-day appeal period.3 The landowner, however, can move 
forward the commencement of the period for filing a challenge by utilizing the preliminary opinion provisions of 
Section 916.2 of the MPC.35 

Party Without Notice  In the case of a proceeding to reverse or limit an approval granted another where the 
appellant lacked notice, knowledge, or reason to believe that such approval had been given, the 30-day period 
begins when the party-appellant knew, or should have known, of the action complained of.36 An objector filing an 
untimely appeal of zoning officer's issuance of a permit has burden of proof as to when he received notice.37 An 
objector who failed to examine a permit which he knew had been issued and review contents for objectionable 
aspects of permit was not entitled to untimely appeal in which to raise these objections.38 

Stay of Proceedings  The filing of various specified types of applications and appeals with the zoning hearing 
board will result in an automatic stay of the matter which is subject to the application or appeal during the 
pendency of the board s proceedings. Among these (and of particular interest to the municipal solicitor) is a 
landowner s appeal from an enforcement notice issued by the zoning officer, with its attending delay in that 
particular effort to compel compliance with the zoning ordinance. Relief from the stay is possible if imminent peril 
to life or property would result.39 Once the stay is lifted by the completion of the proceedings before the board, it is 
not resurrected by an appeal to the court of common pleas; however, appellants to the court of common pleas may 
petition the court for a stay. 0 

Hearings 
Public Notice  Hearings must be preceded by “public notice,” which shall “state the time and place of the hearing 
and the particular nature of the matter to be considered” and be “published once each week for two successive 
weeks in a newspaper of general circulation in the municipality.” The “first publication shall not be more than 30 
days and the second publication shall not be less than 7 days from the date of the hearing.” 1 Additionally, under the 
Statutory Construction Act, the first publication must precede the hearing date by at least 14 days and at least 5 
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days must elapse between the first and second publications. 2 Public notice, in the case of a validity challenge, must 
include notice that the ordinance is being challenged and state when and where relevant material may be 
examined. 3 

Written Notice/Posting  Written notice is to be given to the applicant, the zoning officer and any other persons 
designated by ordinance or who have made a timely request for notice. If the ordinance does not spell out the time 
and manner in which the written notice is to be given, the board's rules may do so. Posting of the written notice at a 
conspicuous place on the subject tract at least one week prior to the hearing is also required.   

Notice Mandatory As notice requirements are mandatory, a failure to comply may result in the board's decision 
being declared a nullity. 5 

Description of Relief Sought Application forms often mischaracterize the technical nature of the relief sought, 
which, if repeated in the notice, may cause it to be fatally defective. This can be avoided by including in the notice a 
“reasonably accurate description of the activity or structure which the applicant wishes to institute or erect.” If 
mistakes are discovered in the application with respect to the relief required, the application should be amended at 
the hearing, and objectors, who might have been misled by the inaccurate characterization of the nature of relief, 
must be given a fair opportunity to present relevant evidence. If opponents are unprepared to present relevant 
evidence because of the mistake, a second hearing should be scheduled, with notice and opportunity to be heard 
provided to the opponents. 6 

Timing The first hearing must be held within 60 days of the receipt of the application, unless extended in writing by 
the applicant. 7 Section 916.1 of the MPC, which deals with substantive validity challenges, does not repeat the “in 
writing” requirement. 8 

Decisions must be rendered within 45 days of the last hearing, unless extended in writing by the applicant, 9 or in 
the case of substantive validity challenges, by mutual consent of the landowner and the municipality50. 

The applicant must complete the presentation of his case-in-chief within 100 days of the first hearing. Further, the 
board or hearing officer must assure that the applicant, upon request, receives at least 7 hours of hearing within that 
100-day period. Opponents must complete the presentation of their opposition within 100 days of the first hearing 
held after the completion of the applicant s case-in-chief. An applicant may be granted additional hearings to 
complete his case in chief, if the objectors are granted an equal number. Objectors, with the consent, written or on 
the record, of the applicant and the municipality may be granted additional hearings to complete their opposition, if 
the applicant is granted an equal number in rebuttal.51 

Deemed Approvals and Denials Except in the case of a substantive validity challenge, a “deemed approval” of the 
application will result where a zoning board fails to meet the 45 day decisional deadline, or fails “to commence, 
conduct or complete the required hearing” within the applicable time periods unless the applicant has agreed to an 
extension in writing or on the record.52 In the case of a substantive validity challenge a “deemed denial” of the 
challenge will result where a board fails to commence the hearing in a timely fashion,53 or fails to render a timely 
decision unless the time has been extended by mutual consent by the landowner and the municipality5 . 

Parties 

Appellants/Applicants55 

• Landowners. Affected landowners may file validity challenges on substantive grounds or applications for 
variance and/or special exceptions, as well as appeal from adverse decisions of the zoning officer, 
municipal engineer, or the official administering transferable development rights.56 The term “landowner” 
means the “legal or beneficial” owner of property and includes any party under an option or contract to 
purchase the subject property, a lessee of the property, if authorized by the owner, and any “other person 
having a proprietary interest” in the land.57 
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• Municipal Officials. An officer or agency of the municipality may make challenges to land use ordinances 
on substantive grounds as well as appeal various sorts of determinations by the zoning officer or 
municipal engineer, before the board.58 

Others 

• Persons Affected. Any person affected by the application who has made a timely appearance of record 
may become a party, as may any other person including civic or community organizations who are 
permitted to appear by the board.59 Status as a party before a zoning hearing board commonly arises in 
connection with the issue of the standing to appeal from an adverse decision. The outcome may depend 
whether or not the person attempting to appeal has entered an appearance before the board. Unless the 
board requires that parties enter their appearance on written forms provided by the board (which it may 
do under Section 908(3)), the filing of a letter setting forth objections to the application constitutes an 
appearance by a nearby landowner, so as to qualify as a party appellant.60 A person with an otherwise 
adequate interest in a matter may not be denied the right to become a party solely because of the 
location of his/her property outside of the boundary of the municipality in which the subject property is 
located.61 It is recommended that the board or its solicitor explain the steps citizens must take to protect 
their rights. 

• The Municipality. The municipality is a party to every hearing before the zoning hearing board in a 
proceeding initiated by another party regardless of whether it chooses to participate.62 Status as a party 
sets the stage for a municipality to appeal to court from a decision with which it disagrees, as well as for 
intervention in an appeal to the court of common pleas taken by another.63 Although the municipality is 
automatically a party to a board proceeding, municipal and board solicitors should take caution to avoid 
the appearance of municipal officials to state concerns about pending applications without presenting any 
evidence or legal authority to support their positions. 

Conduct of the Hearing Oaths may be administered and subpoenas may be issued by the chairman. It is also 
common for oaths to be administered by a stenographer who is a notary public. Representation by counsel, as well 
as an opportunity to present evidence and argument and cross-examine adverse witnesses, is authorized. Hearings 
are much more casual than a trial in court. Formal rules of evidence do not apply, but irrelevant, immaterial or unduly 
repetitious evidence may be excluded.6 Often, however, the informality is carried too far as, for example, when an 
applicant s counsel states the case in the form of a monologue, rather than examining witnesses who have been sworn. 
This is risky, as counsel s statements, without the presentation of sworn testimony, do not constitute evidence.65 

The board must keep a stenographic record of the proceedings.66 As this requirement is mandatory, a record kept 
by any other party or person present at said proceedings may properly be rejected by the court as an official 
stenographic record of the proceedings before a zoning hearing board.67 The requirement may be waived by the 
applicant, however.68 Although normally the stenographic record is transcribed only when an appeal is filed as a 
cost saving measure, there are other instances in which a transcript may be warranted. Some types of relief, such as 
special exceptions, are particularly fact sensitive and, thus, are premised on precisely what the applicant said he 
proposed to do. A future inability to recall the precise extent of the use which the applicant described to the board 
might allow an unwarranted expansion of the use for which permission was granted. 

As a corollary to the need for impartiality, it is improper for the board to communicate with a party, or to inspect the 
site with a party, or take notice of communications, reports and memoranda (except those from the solicitor), unless 
all parties are afforded an opportunity to be involved.69 

Quorum The quorum necessary for a hearing or board action is not less than a majority of all of the members of the 
board.70 Where two members of a three-member board remained after the resignation of the third prior to the 
hearing then held the hearing and rendered the decision, the matter was heard and decided by a majority of a duly 
constituted board.71 If alternates exist, the chairman must designate as many as are necessary to reach a quorum.72 
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Hearing Officer The board is authorized to designate one of its numbers or an “independent attorney” as a hearing 
officer to conduct any hearing.73 Unless the parties have stipulated that his decision is final, the hearing officer s 
report and recommendations are to be made available to the parties within 45 days after the last hearing. The 
parties may then make written representations to the board prior to final decision or entry of findings, which, in turn, 
must follow the report and recommendations by no more than 30 days.7  

Reality A zoning hearing board hearing has been characterized as “something of a cross between a town meeting 
and a judicial hearing.”75 The town meeting aspect is at least partly due to a common lack of understanding of 
zoning law, as well as a failure to appreciate that zoning hearing boards do not legislate, but rather are required to 
apply the law, as established by the governing body in the zoning ordinance, by the legislature in the MPC and by 
court decisions. Applicants and objectors alike are often completely unprepared to address the evidentiary and 
legal matters the board must decide. Although clearly worded application forms and concise and relevant 
evidentiary offerings are helpful, oftentimes the board and its solicitor struggle to keep the presentations within the 
bounds of relevance and to avoid repetitious or emotional presentations. As the previous author of this chapter 
advised, however, sometimes the best policy is to let everybody who wishes to speak have their say, so that they at 
least believe their positions were considered. 

Decisions 
Timing Unless the applicant has agreed to an extension of time, in writing or on the record, decisions must be 
rendered within 45 days after the last hearing. The consequence of a failure to comply with this requirement is the 
application being deemed to have been approved, except in the case of substantive validity challenges, in which 
case failure to meet the deadline results in a deemed denial.76 Consideration should be given to the use of pre-
printed extension forms for the applicant to sign to signify his agreement in every case where the applicant agrees 
to an extension, in order to avoid a later claim by the applicant that the spoken words which appear in the transcript 
of testimony do not accomplish that. 

Form & Contents Zoning hearing board decisions must be in writing. Where the relief sought is denied or where the 
application is contested, findings of fact and conclusions based thereon must accompany the decision.77 General 
conclusory statements are to be accompanied by findings of fact that support them.78 However, the MPC does not 
call for a deemed approval of the application if the decision does not meet these formal requirements, so long as it is 
rendered in a timely fashion.79 In fact, a decision communicated in writing, not supported by written facts and 
findings, is still a decision rendered within 45 days for purposes of Section 908(9), and an application is not deemed 
approved solely because written findings and conclusions are late or absent. However, a written decision must be 
specific enough to afford an aggrieved party a sufficient basis to form and articulate an appeal.80 Therefore, it is 
recommended that the decision, including all written findings and conclusions, be issued within the 45-day period. 
Although uncontested applications which are approved do not require findings of fact or conclusions, the use which 
is the subject of the decision should be sufficiently described to avoid future disputes concerning the nature and 
extent of the permission granted. Where a substantive challenge is found to have merit, the decision must include 
recommended amendments to the ordinance.81 

Delivery A copy of the decision must be mailed or delivered personally to the applicant not later than the day after 
the decision is made. All other persons who filed their names and addresses with the board must receive notice of 
the decision and where it may be examined.82 

Sunshine Act 
A zoning hearing board is an “agency” and subject to the Sunshine Act.83 However, because it is performing a 
quasi-judicial function, deliberations may be conducted in private executive sessions, as confirmed by the Pennsylvania 
Supreme Court in 2003 in Kennedy v. Upper Milford Tp. Zoning Hearing Bd. In Kennedy, the Supreme Court upheld 
what it considered to be the express language of the Sunshine Act in permitting quasi-judicial deliberations of zoning 
hearing boards to occur in executive session.8 Furthermore, the Sunshine Act requires only that formal action on 
an application be taken during a public meeting, and the written decision may be executed in private.85 
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After the Board’s Decision 
Appeals to the Court of Common Pleas  As the municipality is a party in every matter pending before the board, it 
may appeal from a decision to which it objects.86 It may also intervene in an appeal to the court of common pleas 
taken by another. Within 30 days of the filing of the appeal, intervention is as of course.87 Municipal solicitors should 
recognize that if the municipality does not intervene before the court of common pleas in another party s appeal, it 
will not be a proper party to appeal to the Commonwealth Court if it is dissatisfied with the former s decision.88 This 
might result in the lack of a party able to appeal such a decision where the zoning hearing board was the only party 
which defended its decision, because such a board may not appeal a common pleas reversal of its decision. Thus, 
the municipality should consider intervening before the court of common pleas in any appeal in which it has a 
serious interest in the outcome. 

Return of Writ of Certiorari Following an appeal of its decision to the court of common pleas, the board must 
respond to the writ of certiorari issued by the prothonotary by filing the record of its proceedings within 20 days 
from receipt of the writ.89 Generally the board s solicitor, whose letter of transmittal should include an itemized list 
of the items that are included, handles this response. 
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XXII Subdivision and Land Development Ordinances 

G. Bryan Salzmann, Esquire (updated December 2014) 
Kurt E. Williams, Esquire 
Salzmann Hughes, P.C. 
354 Alexander Spring Road 
Carlisle, PA 17015 
(717) 249-6333 
gbsalzmann@salzmannhughes.com 
kwilliams@salzmannhughes.com 

Subdivision and land development ordinances are local governments most effective tool in controlling municipal 
growth and development. The permitted scope of municipal regulation is set out in the Pennsylvania Municipalities 
Planning Code (MPC). This article will summarize the basic elements of a subdivision and land development 
ordinance pursuant to the MPC. 

Authority to Regulate 
Article V of the MPC authorizes a municipality to regulate subdivisions and land developments. In order to 
determine what can and should properly be regulated, initial reference must be made to the MPC definitions of 
“subdivision” and “land development.” 

Section 107(a) of the MPC defines “subdivision” as: 

The division or re-division of a lot, tract or parcel of land by any means into two or more lots, tracts, 
parcels or other divisions of land including changes in existing lot lines for the purpose, whether 
immediate or future, of lease, partition by the court for distribution to heirs or devisees, transfer of 
ownership or building or lot development: Provided, however, that the subdivision by lease of land 
for agricultural purposes into parcels of more than ten acres, not involving any new street or 
easement of access or any residential dwelling, shall be exempted.1 

Section 107(a) of the MPC defines “land development” as any of the following activities: 

1) The improvement of one lot or two or more contiguous lots, tracts or parcels of land for any 
purpose involving: 

(i) a group of two or more residential or nonresidential buildings, whether proposed initially 
or cumulatively, or a single nonresidential building on a lot or lots regardless of the 
number of occupants or tenure; or 

(ii) the division or allocation of land or space, whether initially or cumulatively, between or 
among two or more existing or prospective occupants by means of, or for the purpose 
of streets, common areas, leaseholds, condominiums, building groups or other features. 

2) A subdivision of land. 

3) Development in accordance with Section 503(1.1) [dealing with certain development which 
may be excluded from the definition of “land development”]. 

Provisions regulating mobile home parks must be set forth in separate and distinct articles of any subdivision and 
land development ordinance.2 
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Municipal Regulation 
It is Section 501 of the MPC3 that authorizes a municipality to regulate subdivisions and land developments; 
however, a municipality is not required to do so. Such regulation is accomplished through enactment of a 
subdivision and land development ordinance which thereafter controls the exercise of powers granted in Article V 
of the MPC. 

The ordinance must require that all subdivision and land development plats be submitted to the municipality for 
approval. The governing body may retain the authority to review and approve subdivision and land development 
proposals or it may delegate such authority to a planning agency.5 The delegation of limited authority to a planning 
agency is no longer common practice because the preliminary approval granted by the planning commission 
creates vested rights. 

As discussed above, a municipality may adopt the county s subdivision and land development ordinance and may 
designate the county planning agency as the body for review and approval of plats.6 When granting approval of a 
subdivision or land development plan, the governing body or planning agency may not exercise powers that are 
within the exclusive jurisdiction of the zoning hearing board, such as the power to grant a lot area variance. 

Ordinance Enactment Procedure 
Prior to enacting a subdivision and land development ordinance, the governing body must hold a public hearing in 
accordance with the MPC.7 Unless the proposed ordinance is prepared by the municipal planning agency, the 
governing body must submit the proposed ordinance to the planning agency at least 45 days prior to the hearing.8 

The proposed ordinance must also be submitted to the county planning agency for its recommendations at least 45 
days prior to the public hearing. Within 30 days following adoption of the ordinance, the governing body must send a 
certified copy to the county planning agency, or if there is no county planning agency, to the county governing body.9 

County Regulation 
Section 502 of the MPC10 provides that when a county has adopted a subdivision and land development ordinance, 
that ordinance applies until an individual municipality within the county enacts its own ordinance and files a certified 
copy of the ordinance with the county planning agency. If a municipality has enacted its own subdivision and land 
development ordinance, it must nonetheless submit all subdivision or land development applications to the county 
for review along with a fee to be paid by the applicant which covers the cost of the county review and report.11 The 
MPC specifically provides that a municipality cannot approve an application until the county report is received or 
until 30 days after the application was forwarded to the county.12 Failure to forward an application to the county for 
review will nullify a municipality s approval of the application. While municipal approval should suffice to allow 
development to go forward, as a practical matter, county approval may be a prerequisite to the recording of a plat. 

If a municipality has not enacted its own subdivision and land development ordinance, then the municipality is not 
required to review subdivision and land development applications and the landowner is not required to seek 
municipal approval in addition to county approval. A municipality need not draft its own ordinance. It may adopt the 
county s subdivision and land development ordinance and may, by a separate ordinance, designate the county 
planning agency as the official administrative agency for review and approval of plats. The county planning agency 
must agree to this designation.13 

Mediation 
Section 502.1 offers a mediation option to a municipality and a contiguous municipality that believes its citizens will 
experience harm from a subdivision or development.1 Article IX procedures apply and the cost of the mediation is 
to be shared equally by the municipalities. In addition, an applicant shall have the right to participate in the 
mediation. Furthermore, Section 502.1(b) allows a governing body to appear and comment before a contiguous 
municipality considering a proposed subdivision, change of land use or land development.15 
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Plan Submission 
Section 503(1) of the MPC authorizes a municipality to establish procedures for the submission and review of 
subdivision or land development plans. A municipality may adopt procedures for both preliminary and final 
approval and for final approval by stages or sections of development.16 Mandatory sketch plan submission prior to 
preliminary plan submission is permitted, but is generally not advisable because failure to faithfully follow due 
process procedures can result in a deemed approval conferring vested rights.17 

Section 503(1) also authorizes the municipality to collect review fees, which may include reasonable and necessary 
charges by the municipal engineer or other professional consultants for review and report on subdivision and land 
development applications.18 Such fees must be based on a schedule set by ordinance or resolution, must be 
reasonable and cannot exceed customary fees charged to the municipality.19 

If an applicant disputes a review fee, the applicant must notify the municipality within 14 days of the applicant s 
receipt of the bill. The dispute resolution shall be handled by a professional of the same profession or discipline as 
the consultant whose fees are being disputed.20 

Exclusion of Certain Land Development from the Definition 
Section 503(1.1) provides that an ordinance may contain provisions for excluding certain types of lesser impact land 
development activities from the definition of land development contained in Section 107(a) only when such land 
development involves: 

(i) the conversion of an existing single-family detached dwelling or single family semi-detached dwelling into 
not more than three residential units, unless such units are intended to be a condominium; 

(ii) the addition of an accessory building, including farm buildings, on a lot or lots subordinate to an existing 
principal building; or 

(iii) the addition or conversion of buildings or rides within the confines of an enterprise which would be 
considered an amusement park. For purposes of this sub-clause, an amusement park is defined as a tract 
(or area) used principally as a location for permanent amusement structures or rides. This exclusion shall 
not apply to newly acquired acreage by an amusement park until initial plans for the expanded area have 
been approved by proper authorities. 

Plan Decision Procedures 
Section 508(5) of the MPC authorizes an optional public hearing on any subdivision or land development plan. Lack 
of a public hearing does not invalidate a subdivision approval. However, if a public hearing is held, it must be 
preceded by proper public notice. 

A municipality may grant modifications to the requirements of one or more provisions of the ordinance if the literal 
enforcement will exact undue hardship because of peculiar conditions pertaining to the land in question, provided 
that such modification will not be contrary to the public interest and that the purpose and intent of the ordinance is 
observed.21 All requests for modifications shall be in writing and accompany the application for development.22 

Requests for modifications shall be referred to the municipal planning agency for its recommendation, if it is acting 
in an advisory capacity.23 

Section 508 provides that a municipality may fix by ordinance a time limit within which the appropriate municipal 
body must act on a subdivision or land development application. However, if such a time limitation is greater than 
that set forth in the MPC, the MPC provision controls. A time limitation set forth in an ordinance which is more 
restrictive than the MPC provision will apply. Strict attention should be paid to the running of the time periods set 
forth in Section 508 (or in the ordinance if more restrictive) because failure to act within the specified time periods 
may result in the application being deemed approved as filed.2  

The governing body or planning agency must render a decision on the application and communicate it to the 
applicant within 90 days from the date of the first regularly scheduled meeting following the date that the 
application is submitted.25 If the next regularly scheduled meeting does not take place within 30 days of the 
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applicant s filing, the 90-day period begins to run on the thirtieth day after the filing.26 Failure to render a decision 
and communicate it to the applicant within the 90-day period may result in a deemed approval.27 

If the ordinance requires both the planning commission and the governing body to consider an application, final 
decisions by both bodies must be made and the governing body s decision must be communicated to the applicant 
within a single 90-day period. 

Section 508(1) of the MPC28 directs the governing body or planning agency to communicate its decision in writing 
to the applicant either personally or by mailing it to the applicant s last known address within 15 days after the 
decision has been made.29 Failure to communicate the decision will result in a deemed approval.30 

The 90-day time limit for action also applies when a final court order remands an application to a municipality.31 

Municipalities are generally not required to take public school capacity into account when approving land 
development plans. However, each month, a municipality shall notify in writing the superintendent of a school 
district in which a plan for residential development was finally approved by the municipality during the preceding 
month.32 

Upon the approval of a final plat, the developer shall record the plan with the county recorder of deeds within 90 
days after the date of delivery of an approved plat signed by the governing body following completion of 
conditions imposed for the approval.33 Whenever such plat approval is required by a municipality, the recorder of 
deeds of the county shall not accept any plat for recording, unless such plat officially notes the approval of the 
governing body and review by the county planning agency, if one exists.3  

Where a landowner has substantially completed the required improvements of a land development as depicted on 
the final plat within five years of preliminary approval, no change of municipal ordinance or plan enacted 
subsequent to the date of filing of the preliminary plan shall modify or revoke any aspect of the approved final plat 
pertaining to zoning classification or density, lot, building, street or utility location.35 

Securing Completion of Public Improvements 
As a prerequisite to final approval, Section 509(a) of the MPC36 authorizes the municipality to require either 
completion of improvements or the posting of financial security to cover the cost of the improvements. A 
municipality may not insist on completion of the improvements where the developer intends to provide financial 
security in lieu of completion. However, the municipality should insist on either completion of improvements or 
adequate security in lieu thereof because without either the municipality may be required to complete and maintain 
the improvements at municipal expense. 

The improvements referenced in Section 509(a) are those required by the municipality s subdivision and land 
development ordinance which may include (but are not limited to) streets, walkways, curbs, street lights and storm 
and sanitary sewers.37 A municipality cannot require an applicant to provide financial security for the costs of any 
impacts for which security is required by and provided to PennDOT in connection with the issuance of a highway 
occupancy permit.38 

Types of Security 
Section 509(c) of the MPC39 specifically authorizes and deems acceptable the following types of financial security: 
federal or state chartered lending institution irrevocable letters of credit and federal or state chartered lending 
institution restrictive or escrow accounts. Section 509(c) authorizes the municipality to approve other types of 
financial security and provides that approval of such shall not be unreasonably withheld. Such financial security shall 
be posted with a bonding company or Federal or Commonwealth chartered lending institution chosen by the party 
posting the financial security, provided said bonding company or lending institution is authorized to conduct such 
business in Pennsylvania. 0 
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Amount of Security Required 
The developer s engineer is responsible for submission and certification of the cost estimate on which the amount of 
financial security is based. 1 The municipality may reject this estimate for good cause shown. If the municipality and 
developer cannot agree on an estimate, a third engineer chosen by the municipality and developer, and paid equally 
by both, shall determine the final estimate. 

The MPC requires the amount of financial security to be 110 percent of the cost of completion of the improvements, 
estimated as of 90 days following the date scheduled for completion by the developer. 2 The municipality may 
adjust the required amount annually by comparing the actual cost of completed improvements and the estimated 
cost for completion of remaining improvements as of the 90th day following the date scheduled for completion. If 
the developer requires more than one year from the date of posting financial security to complete improvements, 
the municipality may increase the required amount by 10 percent per annum beyond the first anniversary of the 
posting of the financial security or to an amount not exceeding 110 percent of the cost of completion as 
reestablished on or about the expiration of the preceding one-year period. 3 

Where a development is projected over a period of years, the municipality may authorize submission of final plats 
by sections or stages of development subject to such requirements or guarantees as to improvements in future 
sections or stages of development.   

Duration of Security and Security for Maintenance of Completed Improvements 
Security must be in place until the date fixed by the municipality for completion of improvements. 5 If 
improvements are not completed before the completion date, the developer must continue or extend the security 
in an amount sufficient to cover any additional costs. 6 

When the municipality accepts dedication of some or all of the required improvements following completion, it may 
require security to assure the structural integrity and functioning of the dedicated improvements for up to 18 
months following acceptance. 7 The required security is the same type as that required for installation of the 
dedicated improvements and cannot exceed 15 percent of the cost of installation of the dedicated improvements. 8 

Final Release from Improvement Bond 
Completion of all improvements is a prerequisite to release from the improvement bond. 9 Release can take place 
either on actual approval or deemed approval of improvements by the governing body. The developer must notify 
the governing body in writing of completion of the secured improvements. Within 10 days of receipt of the notice of 
completion, the governing body must authorize the municipal engineer to inspect the improvements. Within 30 
days of receipt of authorization, the municipal engineer must complete a report to the governing body. The report 
must recommend approval or rejection, with a statement of reasons for rejection. A copy of the report must also be 
mailed to the developer by certified or registered mail within the 30-day period. 

Within 15 days of receipt of the engineer s report, the governing body must notify the developer in writing, by either 
certified or registered mail, of the governing body s action on the engineer s report.50 

If either the municipal engineer or the governing body fails to comply with the statutory time periods of Sections 
510(a) or 510(b), all improvements will be deemed to have been approved entitling the developer to release of the 
security.51 Following a deemed approval, the developer may bring a mandamus action to compel release of the 
security. In the event the developer s improvements are rejected, the developer may either continue work on 
completion of the improvements and again request release; or it may contest or question the rejection through legal 
proceedings or otherwise.52 

Reimbursement of Fees 
The MPC specifically authorizes the municipality to require the developer to reimburse the municipality for the 
“reasonable and necessary expense incurred for the inspection of improvements.”53 Such fees must be based on a 
schedule set by ordinance or resolution and cannot exceed customary fees charged by the municipality. 
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Municipal Remedies upon Developer’s Default 
A fundamental element of the subdivision and land development ordinance is the list of remedies available to the 
municipality upon developer s default. 

If the developer fails to install improvements as provided in the subdivision and land development ordinance or fails 
to install improvements in accordance with the final plan, the municipality may look to the financial security posted 
by the developer to fund completion of improvements. Section 511 of the MPC grants the municipality “the power to 
enforce any corporate bond, or other security by appropriate legal and equitable remedies.”5  

If the security proves insufficient to meet the cost of completing or correcting improvements covered by the 
security, then the municipality may install a portion of the improvements in all or part of the development, and 
institute legal or equitable proceedings to recover the money necessary to complete the remainder of the 
improvements.55 Section 511 restricts the municipality s use of proceeds from the security or from any legal or 
equitable action to installation of the improvements covered by the security. 

Other Remedies 
The municipality may institute an action at law or in equity to restrain, correct or abate violations, prevent unlawful 
construction, recover damages or prevent illegal occupancy.56 

The municipality may also refuse to issue permits or grant approval necessary to develop land which has been 
developed or subdivided in violation of the municipality s subdivision and land development ordinance. The 
municipality s authority under Section 515.1(b) to deny permits and approval extends to the record owner, vendee or 
lessee at the time of the violation and subsequent owners, vendees and lessees.57 

The municipality may also bring a civil enforcement action against any person, corporation or partnership who or 
which has violated the subdivision and land development ordinance.58 
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XXIII Sewage Facilities Planning 
and On-Lot Sewage Disposal 

Josele Cleary, Esquire (updated September 2014) 
Morgan, Hallgren, Crosswell & Kane, P.C. 
700 N. Duke Street 
Lancaster, PA 17604 
717-299-5251 
jcleary@mhck.com 

The Pennsylvania Sewage Facilities Act, commonly known as Act 537,1 imposes numerous duties upon a 
municipality, many of which are poorly understood by municipal officials and their solicitors. Basically, Act 537 
requires municipalities to develop a plan for the disposal of sewage within the municipality and makes the 
municipality ultimately liable to ensure proper sewage disposal. The Department of Environmental Protection (DEP) 
has adopted extensive regulations to implement Act 537. These are found at Chapters 71, 72 and 73 of Title 25 of 
the Pennsylvania Code. 

There are three separate and distinct activities that a municipality must undertake in relation to sewage facilities. 

First, a municipality must adopt, by resolution of its governing body, an official sewage facilities plan, commonly 
called its "Official Plan" or "Act 537 Plan." The Act 537 Plan must be approved by DEP before it becomes effective. 

Second, the municipality must revise its Act 537 Plan to address development plans proposed by landowners that are 
not specifically addressed in the adopted Act 537 Plan. This is generally done through the "planning module" process. 

Finally, any municipality that is not completely served by a public sewer system must, through its certified sewage 
enforcement officer (SEO), issue permits for the installation, repair or alteration of on-lot sewage facilities. Although 
these three steps appear simple and straightforward, each can be both complex and obscure. 

Act 537 Plan 
Section 5 of Act 5372 requires municipalities to adopt an official sewage facilities plan and to update that plan as 
required or when ordered by DEP. There are extensive regulations for the preparation and contents of the Act 537 
Plan set forth in Chapter 71 of DEP s regulations. Unless a municipality is completely served by community 
wastewater treatment facilities that have sufficient capacity to absorb all future development in the municipality, 
preparing an Act 537 Plan can be a time consuming, expensive process. 

An Act 537 Plan is generally prepared by an engineer or planning consultant, and a municipality would be wise to 
request proposals from several firms. It is not unusual for the preparation of an Act 537 Plan to take two years or 
cost tens of thousands of dollars. 

The solicitor's initial involvement in the preparation of an Act 537 Plan will be minimal. The consultant, often with 
assistance of municipal employees, will test a representative sample of wells within the municipality for certain types 
of contamination and will map soils, incidents of malfunctions of on-lot sewage systems, wells which have tested 
greater than five parts per million of nitrogen-nitrates, soil limitations for on-lot sewage disposal, existing community 
sewer service areas, and other information requested by DEP. A “community sewage system” may be a public or 
private system collecting and conveying sewage for treatment.3 The present usage of community sewer collection, 
conveyance and treatment systems and available future capacity of those systems will be addressed. There will also 
have to be a comparison between the Act 537 information and the municipality's comprehensive plan and zoning 
ordinance and map to ensure compatibility. For example, zoning which permits high-density residential 
development in an area that will not be served by a community sewer system is incompatible. 
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After all the relevant information is obtained, a plan will have to be developed to address existing and future sewage 
disposal needs within a ten-year planning period. Existing needs can include developed areas with failing on-lot 
sewage systems and areas for which development plans have been approved but which cannot be constructed due 
to lack of sewage conveyance or treatment capacity. Future needs will depend on the municipality's projected 
growth. The Act 537 Plan is required to consider various alternatives to address these issues, estimate the cost of 
each alternative, and select an alternative of choice. The Act 537 Plan must also set forth a time scheduled and 
proposed financing for construction of any planned community sewage system and designate responsibility for 
implementing the Act 537 Plan. Solicitors may wish to review Department of Environmental Protection v. Cromwell 
Tp., 613 Pa. 1, 32 A.3d 639 (2011), concerning the failure to comply with DEP and Commonwealth Court orders to 
implement an Act 537 Plan. 

The action required during the ten-year planning period will depend upon the municipality's unique circumstances. If 
there are known areas of failing on-lot sewage disposal systems, the municipality will have to take action to address 
that situation. The municipality may also propose extending community sewer service into the area designated on 
its comprehensive plan and/or zoning map for high-density development. A municipality that is predominantly rural 
may not propose any community sewage facilities but may instead propose "non-structural" actions, such as a 
public education plan to encourage homeowners to properly maintain on-lot sewage disposal systems and use 
water conservation fixtures. An Act 537 Plan may also propose amendments to the zoning ordinance and/or 
subdivision and land development ordinance to ensure compatibility with the recommendations of the Act 537 Plan. 

Solicitors should review the Act 537 Plan before it is adopted by the governing body to ensure that the Act 537 Plan 
cannot be used as a basis for an exclusionary zoning challenge or contain statements implying that the municipality 
will not allow additional community sewage service in order to prevent future growth. Any proposed ordinances 
that are included in the Act 537 Plan should also be reviewed. Solicitors should also ensure that any alternative 
chosen is within the power of the municipality to implement. 

A public comment period of at least thirty days must be advertised in accordance with DEP's regulations.5 

Comments must be solicited from the municipal and county planning commissions.6 Although there is no specific 
requirement for a public hearing, the public comment period advertisement may also include a date for a public 
hearing to ensure an opportunity for citizens to be heard. 

An Act 537 Plan must be adopted by resolution of the governing body of the municipality, and DEP's regulations 
specifically require that the resolution contain a commitment to implement the alternatives of choice in accordance 
with an implementation schedule included in the Act 537 Plan.7 It is vitally important that the solicitor review the 
implementation schedule to ensure that it is reasonable. It is also recommended that the implementation schedule 
be set forth in months or years after approval of the Act 537 Plan by DEP rather than by specific dates because DEP 
may require time-consuming revisions to the Act 537 Plan. 

After the municipality approves an Act 537 Plan, it is forwarded to DEP for its review and approval. DEP has the 
ultimate responsibility to approve or disapprove Act 537 Plans.8 After changes requested by DEP are made, DEP 
can approve the Act 537 Plan and the municipality should begin implementing the alternatives of choice. 

Solicitors should be aware that if a municipality fails to implement an Act 537 Plan, DEP has the power to compel 
the municipality to implement one by instituting a ban on all further sewage permits within the municipality,9 and, 
ultimately, requesting the courts to impose fines and other sanctions.10 

Revisions to an Act 537 Plan (Planning Modules for Land Development) 
Once a municipality has adopted its Act 537 Plan, DEP s regulations require that the municipality revise or 
supplement the Act 537 Plan to address proposed development not indicated within the Act 537 Plan or to agree 
that the proposed development falls within an exemption and definitions of types of official plan revisions.11 Thus, 
when a developer proposes an extension of a sanitary sewer line to serve a new development outside of the 
existing service area, the developer must submit a planning module for land development. Submission and approval 
of a planning module is required for most types of development unless the development is occurring in an area 
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which is already served by a community sewer system or which is included within the Act 537 Plan as an area into 
which a community sewer system will be extended. The exemptions from the planning module process when on-lot 
sewage disposal is proposed are set forth in 35 P.S. § 750.7(b)(5), and the exemptions when community sewage 
disposal is proposed are set forth in 35 P.S. § 750.7(b)(5.1). 

The governing body must act upon a complete planning module within 60 days or the module will be deemed 
approved.12 The module is not complete until the county and municipal planning agencies have submitted their 
reviews or until such agencies have had the module for 60 days.13 Under certain circumstances, a public comment 
period of not less than 30 days must be advertised. Generally this advertising requirement applies to subdivisions 
over 50 lots or subdivisions which require construction of a sewage treatment facility or result in public expenditure 
in excess of $100,000. The planning module is not complete until there is proof of this publication.1  

Solicitors in municipalities that are not totally served by a community sewer system should be familiar with the 
regulations for the consideration of planning modules for land development. The municipality may deny a planning 
module for the grounds set forth in Section 71.53(f) of DEP s regulations. Basically, a planning module may be 
disapproved if the proposal for sewage disposal cannot be technically implemented; present and future sewage 
disposal needs are not adequately addressed; the proposed development is not consistent with municipal land use 
plans or ordinances; or the plan does not meet certain consistency requirements of DEP s regulations set forth at 
71.21(a)(5). The consistency requirements require that the development plan be consistent with the objectives and 
policies of various statutes, regulations and plans such as comprehensive plans developed under the MPC, plans 
developed under the Clean Streams Law, county plans approved under the Storm Water Management Act, 
protection of rare, endangered or threatened plant and animal species identified by the Pennsylvania Natural 
Diversity Inventory, and Section 507 of the History Code.15 Most importantly for some rural municipalities, 
consistency is also required with the policy to preserve prime agricultural soils set forth in Subchapter W of Chapter 
7 of Title 4 of the Pennsylvania Code. 

Many municipalities routinely approve planning modules. Some municipalities have adopted resolutions setting forth 
information that must be included with a submission of a planning module for land development in order that the 
municipality can perform its required review function. The municipal engineer should always be consulted, because 
the planning module process is highly technical. A good municipal engineer will be aware of any recent changes in 
the process used by DEP to review planning modules and the module components that must be submitted for 
various types of subdivisions. 

Property owners in some areas are becoming more aware of the planning module process, and some citizens and 
municipalities have attempted to use the process to limit growth or stop development of neighboring properties. 
However, the Commonwealth Court has expressly stated that "it is well settled that the Sewage Facilities Act is not 
the proper forum in which to challenge planning, zoning or other such concerns."16 If a governing body denies a 
planning module, the developer has a right to appeal to DEP.17 There is no right to appeal the denial of a module to 
the court of common pleas under the Local Agency Law because Section 5 of the Sewage Facilities Act makes DEP 
the agency that has the power to approve or deny the planning module regardless of the municipality's actions. 

Most of the reported cases concerning sewage planning are in the land use area. The Commonwealth Court has 
held that the sewer planning process is separate from the subdivision process, so there is no requirement that the 
sewer planning process be completed prior to the approval of a preliminary subdivision plan.18 There are also 
Commonwealth Court decisions stating that a subdivision or land development plans or zoning approvals should be 
conditioned upon obtaining sewer planning approval.19 Where it is clear that sewer planning approval will not be 
obtained without a lengthy litigation process, if ever, the municipality may deny the subdivision application.20 The 
level of evidence a municipality may require an applicant for a special exception or conditional use approval to 
present on sewage disposal depends on the language of the ordinance.21 

On-Lot Sewage Facilities 
Permits to authorize the installation of an on-lot sewage facility are issued by the municipality's SEO. Act 537 
requires municipalities to employ certified SEOs.22 DEP certifies SEOs in accordance with Chapter 72 of its 
regulations. A single person may serve as SEO for numerous municipalities. 

142 

http:presentonsewagedisposaldependsonthelanguageoftheordinance.21
http:inexcessof$100,000.Theplanningmoduleisnotcompleteuntilthereisproofofthispublication.14


 
 

                   
              

               
                 

                  
              
                

           

                 
                
                  

                    
                  

                   
                

                     
                

         

              
              

             
              
              

             
   

               
                     
                   

    

                    
                  

                    
  

               
                    

                     
                  

                    
      

              
               

 

             
                    

                    
             

            

SOLICITOR’S HANDBOOK 
Febru ry 2019 

There are two basic types of sewage facilities that are installed on an individual lot -- disposal facilities and retainage 
facilities. On-lot sewage disposal systems are further classified as "conventional" (i.e. septic systems or sand 
mounds), "alternative" or "experimental." Act 149 of 1994 amended Act 537 to authorize municipalities to issue 
permits for individual residential spray irrigation systems.23 A holding tank is an example of a retainage facility. 

Generally a person must obtain a permit prior to installing or repairing an on-lot sewage disposal system. Act 537 
contains some exceptions from the permit requirements. A municipality may enact an ordinance requiring all 
persons to obtain permits.2 Even if there is an exemption, the person installing the system must notify the 
municipality, and the municipality may confirm that the system meets required setbacks.25 

In order to obtain a permit to install a conventional on-lot sewage disposal system (sometimes called an "OLDS"), 
the landowner must perform tests under the supervision of the sewage enforcement officer to demonstrate that the 
soils on the lot are suitable. These tests are commonly called perks and probes, and the determination of suitability 
is made in accordance with standards set forth in Act 537 and DEP s regulations. The SEO has 20 working days to 
perform the tests after receipt of an application if the applicant has prepared the site and obtained a one-call 
number.26 If the SEO does not meet these time limits, the municipality must refund the fees paid for the testing, and 
the applicant can submit tests performed by any certified sewage enforcement officer.27 If the soils are suitable, the 
SEO can issue a permit for the installation of the system. The SEO must act on an application for a conventional on-
lot sewage disposal system within seven days after receipt of a complete application.28 The SEO is required to 
inspect the installation of the system before finalizing the permit.29 

Applications for alternative sewage systems are processed differently depending on whether there is a "delegated 
agency."30 There are also different requirements for retainage system such as holding tanks. There should be 
recorded agreements for operation and maintenance of alternative sewage systems and holding tanks. DEP 
requires an annual inspection of holding tanks and procedures and penalties for correction of malfunctions.31 DEP 
requires that there be a maintenance agreement between a property owner and the municipality governing 
operation and maintenance for small flow treatment facilities.32 Solicitors should ensure that these agreements are 
drafted, executed, and recorded. 

Section 16(a) of Act 537 authorizes Local Agency Law appeals from determination of SEOs regarding permits.33 

Thus, a solicitor may be faced with an appeal from a determination of a SEO to revoke or deny a sewage permit. 
There are regulations for the conduct of such hearings and the timing and notification of such hearings set forth in 
Chapter 72 of DEP s regulations.3  

A difficult legal point for most landowners and some municipal officials to grasp is that although there is a right to 
appeal to the governing body, the governing body has no authority to grant a variance from DEP s regulations. If 
the SEO applied the correct standards, the governing body is bound to uphold the action of its SEO in revoking or 
denying a permit. 

These situations can often create significant hardship for an innocent lot owner. For example, DEP s regulations 
forbid the disturbance of the area that will be used as a drainfield. If the contractor building the house parks heavy 
construction equipment on that area of the lot or otherwise disturbs it by the placement or removal of fill, the SEO is 
required to revoke the sewage permit, and the governing body is required to uphold that decision. The landowner is 
then faced with performing additional tests on undisturbed areas of the lot in the hope that a new site suitable for 
an on-lot sewage system can be located. 

Department regulations require an Act 537 Plan to address long-term maintenance of sewage disposal facilities.35 

Act 537 places ultimate responsibility upon municipalities by requiring that the municipality take action to 
assure maintenance.36 

Many municipalities served by on-lot sewage disposal systems have enacted ordinances setting forth procedures 
for obtaining permits and requiring that each lot be shown to be able to have both an initial on-lot sewage disposal 
system and an area in which a replacement system can be installed if the initial system should fail. In response to 
DEP s regulations at Section 71.73,37 many municipalities have voluntarily or under compulsion by DEP enacted 
ordinances requiring that landowners maintain on-lot sewage disposal systems in accordance with certain 
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schedules. These ordinances provide various mechanisms to insure compliance with the maintenance requirements. 
The type of ordinance to be selected by a municipality will depend, in part, on the requirements of DEP and the 
staffing level of the municipality. 

If the property contains environmental constraints, an experimental disposal system or a small flow treatment plant 
may be proposed. The solicitor should consult DEP s regulations because installation of such systems may require 
advertisement of the consideration of the planning module. 

Another type of on-lot sewage system is a system that retains sewage for transportation to an ultimate disposal at 
another location. These systems are called retaining tanks under DEP's regulations.38 Retaining tanks include 
holding tanks that are used when an on-lot sewage system malfunctions and there is no suitable location for a 
replacement site and privies that may be used when the property is not served by water under pressure. In order to 
issue permits for such facilities, the municipality must enact an ordinance that assumes ultimate municipal 
responsibility for proper maintenance. The requirements for such ordinances are set forth in Section 71.63(c)(3) of 
DEP s regulations. DEP has sample ordinances, and municipal solicitors should carefully review such samples and 
DEP's regulations if a municipality is requested to authorize installation of holding tanks and/or privies. In addition, 
the solicitor should ensure that the municipality has financial security to guarantee the proper disposal of the waste 
water and a recorded instrument clearly stating the responsibility of the landowner to maintain the facility and the 
right of the municipality to enter upon the property, inspect the property, perform maintenance, and lien the 
property for the cost thereof if necessary. 

The municipality has the obligation to address malfunctioning on-lot sewage disposal systems.39 The municipality 
can institute summary criminal proceedings punishable by a fine of not less than $500 nor more than $5,000. 0 

Municipalities may also bring equity actions to restrain or prevent violations. 1 Courts must impose at least the 
minimum fine where the municipality proves a violation of Act 537. 2 

Additional Information 
Further information may be obtained from DEP, the Pennsylvania State Association of Township Supervisors, and 
municipal engineers and SEOs. 
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XXIV Pennsylvania Road Law 

James R. Mall, Esquire (updated January 2015) 
Meyer, Unkovic & Scott LLP 
Henry W. Oliver Building 
535 Smithfield Street, Suite 1300 
Pittsburgh, PA 15222 
412-456-2832 
JRM@MUSLAW.com 

Municipal Road Status 
Some affirmative municipal act must occur for municipal rights to exist. Procedures vary depending on where the 
road is located within the Commonwealth. In townships of the second class, the board of supervisors may by 
ordinance enact, ordain, survey, layout, open, widen, straighten, vacate and relay all roads and bridges located 
wholly or partially within the township.1 The board may also provide for the widening, straightening or improvement 
of a state highway, with the consent of the Department of Transportation.2 Provisions of the Second Class Township 
Code also prohibit a road being laid out and opened through any cemetery, church, school or seminary unless the 
consent of the owner is first secured.3 In the Commonwealth, a school district cannot block a township from taking 
a portion of the school district s property for construction of a needed roadway if no school structure has been built 
upon the subject tract, and the township s proposed road would not prevent the construction of school facilities in 
the future.  

Municipal road status is also created where a road has been used for public travel and maintained by the township 
for a period of at least twenty-one years.5 Such a road is considered a public road having a right-of-way of thirty-
three feet even though there is no public record of the laying out or dedication for public use of the road.6 

Townships of the Second Class 
The board of supervisors of a township of the second class may also, by resolution, accept any land dedicated by 
deed to the township to be used as a road, street or alley.7 Upon the filing with the clerk of the court of common 
pleas of the county a certified copy of the resolution, the roads, streets or alleys become a part of the public road 
system of the township.8 The other way a road becomes a municipal road is by the use of eminent domain 
proceedings. The Second Class Township Code grants townships of the second class the authority to acquire 
property by eminent domain for roads, drainage and sewer facilities.9 

Boroughs 
The new Borough Code (Act 37 of 2014) became effective on June 17, 2014.10 Pursuant to the Borough Code, 
boroughs have the right to lay out or open a street which has been in “constant” use by the public for a period in 
excess of twenty-one years.11 Boroughs also have the power to open streets by ordinance,12 as well as the power to 
take over and open any street or portion thereof by exercise of its rights under the power of eminent domain,13 

Where a borough already has title to the land, it can, in its discretion, open a street without consent of abutting 
property owners.1 When a particular roadway is a “street” and not a “highway” under Section 101.1 of the Borough 
Code, a borough has the power and right to condemn property for the widening of such roadway.15 

Townships of the First Class 
Townships of the first class have no “adverse possession” use provision comparable to that contained in the Second 
Class Township Code or the Borough Code. The board of township commissioners may enact, ordain, survey, 
layout, open, widen, straighten, vacate and relay all streets within the township.16 Once the board of commissioners 
exercise their statutory power, a report, together with a survey of the street and the names of owners of the 
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property through the same shall pass is to be filed in the office of the clerk of the court of quarter sessions.17 Citizens 
of the township are given thirty days to file exceptions to the report.18 Townships of the first class can also accept a 
deeded offer of dedication,19 or exercise eminent domain rights20. 

Platted Streets 
Public rights in platted streets are acquired by an offer of dedication and acceptance by a municipality. An offer can 
be expressly set forth on a recorded subdivision or land development plan, which must then be formally accepted. 
Otherwise, the offer can come with the tender of the formal deed, which must also be formally accepted.21 

Private Streets 
Public rights in private streets can be established by condemnation.22 The Private Road Act, which provides for 
taking of a private road on private property to benefit other property, does not violate the Pennsylvania 
Constitution s “Takings Clause,” and does not unconstitutionally provide for taking of private property for private 
use.23 In Appeal of Heim, the township condemned an unopened road within an existing development for use as an 
access road for a new residential development. The condemnees argued that the declaration of taking was 
improper because (1) the unopened road was originally shown in the plan for the existing development; (2) all of the 
landowners within that development had a property interest in the unopened road, i.e. the strip of land that was 
condemned; and (3) all of those landowners were not named as condemnees.2 The court noted that when a 
municipality failed to open a dedicated street in a plan within twenty-one years, the owners of the property within 
the plan retained private rights of easement by implication over the unopened streets.25 Because the additional, 
unnamed landowners would continue to have an easement over the road just as they did prior to the 
commencement of the condemnation proceedings, the court held they did not have a property interest which had 
been taken, injured or destroyed. Therefore, the court upheld the trial court s ruling that the additional owners did 
not have to be named as condemnees. More recently, before remanding the action back to the trial court, the 
Pennsylvania Supreme Court held that the taking of private land for a private road which leads to a landlocked parcel 
must be viewed under the standard of whether the public is the primary and paramount beneficiary of the taking.26 

Public and Private Streets and Roadways 
Rights of the Public. From the date that a plan is recorded showing platted streets, the public has a limited right to 
use the street. There is an implied grant to each purchaser that the streets will be forever open to the use of the 
public, and implied dedication of the street to the public use so that all persons can use it.27 The public rights, which 
arise at the time of recording, stem from the theory that public access will benefit property owners whose land 
abuts the streets.28 Since public rights and platted, undedicated streets are only corollary to the property rights of 
abutting lot owners, members of the public at large have no right to enforce claims for public access, only the 
abutters do.29 

Because public rights in undedicated, platted streets are limited, some type of formal acceptance of the street by 
the municipality is essential in any area where utilities are contemplated, or where an unrestricted right of access is 
otherwise desirable. Public rights in unplatted, undedicated streets are generally determined by usage. Thus, if 
public use continues for twenty-one years or more, public rights are presumed.30 The “public” nature of the use 
may be difficult to prove.31 Use must be “unequivocal.”32 Without documentation, however, there is always a 
question as to what public rights are presumed; i.e. if the center line has never been laid out, how does one decide 
where the presumed thirty-three foot wide street width begins?33 The law does not presume that the public use of 
a part of a street is sufficient to infer public dedication of the entire street.3 Public rights inure to the public 
generally, not to individual members of the public wishing to use those rights for a specific individual purpose. Thus, 
“public” rights do not permit an individual to place a newsstand on the sidewalk of the right-of-way.35 

Loss of Public Rights  Public rights can be lost through non-use. In boroughs, any street which has been laid out 
but unopened for use by the public for twenty-one years requires the consent of 1⁄2 of all abutters for public rights 
to be re-established.36 The General Road Law calls for a similar result in unincorporated villages and towns.37 In 
townships of the second class, roads laid out but physically unopened for only five years lose all of their public 
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attributes.38 In townships of the first class, a five-year hiatus in the municipal process produces a similar result.39 If 
public rights are established through a deed of conveyance, public rights arise contractually, not by virtue of the 
road laws, and are not, therefore, lost through non-use. 0 Public rights can also be extinguished by ordinance 
through the road vacation process spelled out in each municipal code. 1 

Private Rights. Certain private rights exist in each Pennsylvania road or street, whether or not public rights are 
present. In the absence of contrary evidence, the owner of land abutting a public street is presumed to own title to 
the centerline. 2 As noted by the Pennsylvania Supreme Court in Nord v. Devault Contracting Co., it is natural for a 
grantee to expect access to boundary roads, and “the law merely gives effect to the intent implicit in the 
conveyance.” 3 The presumption is a strong one, and is only rebuttable through express contractual language to 
the contrary, or clear, unequivocal, certain and immemorial usage. Even an express metes and bounds reference in a 
deed to a street edge is insufficient to rebut the presumption.  From a title perspective, this rule is quite practical, 
as it assures uniformity in the disposition of property rights when public rights in a road are vacated. 5 The abutter s 
title extends from the heavens to the center of the earth. 6 The rule is different, however, if the street is not 
dedicated. In that event, title is not presumed to run to the centerline. 7 When property abuts an alley (in contrast to 
a street), and the deed calls for a title to include the alley, the abutter takes title to the bed of the entire alley. 8 

The subdividing party s rights are “divested” by operation of law, upon the laying out of the street. 9 The 
subdividing party s rights are divested even if the abutter s lots are only laid out to the edge of the cartway, not to 
the centerline.50 

A recorded plan showing streets imbues all lot owners with land abutting streets with easements over the entire 
road system shown on the plan.51 This is the prevailing view among the states (there are others), and is based on the 
theory that the plat is an integrated whole in which each component gives value to the others.52 Private rights on 
streets on recorded plans extend even to streets which have never been opened and to those streets which were 
opened, but were later abandoned.53 Where roads are laid out by a municipality and unopened, and neither 
releases obtained or damage assessed, upon the request of an interested party, the governing body of a township 
(both first and second class) has an affirmative duty to “endeavor to obtain releases or assess damages.”5  

Unlike public rights, private rights are not lost through non-use nor abandonment of public streets by street 
vacation.55 Although non-use will not deprive persons of private rights in Pennsylvania s roadways, those rights can 
always be extinguished through adverse possession.56 Private rights can also be extinguished in vacated public 
streets if those asserting rights do not do so within statutorily mandated time constraints.57 

Laying Out, Opening, Widening and Vacating Roads 
Each municipal code calls out a formal process for laying out, opening, widening and vacating roads. For instance, 
for boroughs, the process for opening, vacating and laying out streets is set forth in the Borough Code.58 In 
townships of the first and second class, the provisions are set forth in the First and Second Class Township Codes, 
respectively.59 The criteria to act differ, depending upon the type of municipality involved. For example, boards of 
commissioners in townships of the first class must find that a vacation is “necessary for the public convenience” if 
fewer than a majority in interest of abutting property owner s petition for the vacation.60 Borough councils, on the 
other hand, have no “necessity” requirement, but are precluded from vacating a street if doing so will deprive the 
property owner s street access.61 The Second Class Township Code imposes no comparable restrictions on 
township supervisors. The process invariably requires public notice and a hearing. After an appropriate ordinance is 
adopted, aggrieved individuals can file exceptions or an appeal. The time for appeal differs from code to code. 
Appeals may result in board of view hearings to determine the extent to which objectors are aggrieved. Because 
the road docket (still found in the office of the clerk of courts, criminal division, in some counties) is the repository of 
the official record of a municipality s road system, copies of ordinances which alter the road network should be filed 
there. If reports are not properly filed, it will not toll the time in which aggrieved parties can challenge the action. 
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Public and Private Rights Following a Street Vacation 
The purpose of a street vacation is to eliminate public rights in a particular street or a portion of a street. Generally, 
the relative rights of the parties and interested abutters change as of the date that the vacation ordinance becomes 
effective. Although it is commonly attempted, a municipality may not preserve utility and other easements when a 
street is vacated.62 A street vacation eliminates all public rights. It is essential to know what easements and other 
use rights exist in a street which is to be vacated before the vacation process commences. 

Private rights of abutters differ depending upon whether the road vacated was previously dedicated or not. If 
dedicated before the vacation, the abutters can claim title to the centerline after the vacation is completed.63 If the 
street was never dedicated, or was unopened, the abutters claim is only to the near edge of the road.6 In any case, 
the abutters retain an implied easement in the bed of the vacated street.65 

Rails to Trails 
Congress intention in passing the Railroad Revitalization and Reform Act (National Act) was to preserve the loss of 
railroad lines and encourage the conversion of railroad tracks to recreational trails. Congress amended the National 
Act in 1983, and added subsection (d) to Section 1247. This subsection, in accord with the original intention of the 
National Act, preserved railroad right-of-way for future reactivation of rails service, to protect rail transportation 
corridors, and to encourage energy efficient transportation use.66 

Following the federal lead, Pennsylvania enacted the Rails to Trails Act (State Act) on December 18, 1990, with an 
effective date of March 18, 1991.67 In accord with the National Act, the State Act aims to preserve railroads by giving 
counties and municipalities the right to accept title to railroad right-of-ways.68 This allows a railroad to transfer its 
possessory interests in the land by quitclaim deed or warranty deed for the limited purpose of interim recreational 
trail use under the Department of Conservation and Natural Resources.69 The interim trail user holds the railroad 
company s land until the railroad needs to reactivate service on the rail line. In order to hold the property the interim 
user must comply with the standards laid out in 16.70 The relevant portion of Section 1247(d) states that: 

If a State, political subdivision, or qualified private organization is prepared to assume full 
responsibility for management of such rights-of-way and for any legal liability arising out of such 
transfer or use, and for the payment of any and all taxes that may be levied or assessed against 
such rights-of-way, then the Board shall impose such terms and conditions as a requirement of 
any transfer or conveyance for interim use in a manner consistent with this chapter, and shall not 
permit abandonment or discontinuance inconsistent or disruptive of such use.71 

The Pennsylvania Supreme Court held that a railroad right-of-way can be converted to recreational trail use even 
when there is a failure to file an application with the Interstate Commerce Commission (now the Surface 
Transportation Board)72 so long as the proposed trail user complies with the requirements of Section 1247(d)73. The 
threshold for establishing abandonment is very high because the National Act and State Act heavily favor the 
preservation of rail lines. To establish the abandonment of a right-of-way, the evidence must show that the 
easement holder intended to give up its right to use the easement permanently. The mere failure to maintain and 
repair tracks is not sufficient to establish abandonment.7  

Act 113 of 1998 makes non-profit corporations and municipal authorities created for recreation or conservation 
purposes subject to the jurisdiction of the Pennsylvania Public Utility Commission (PUC) for assignment of crossing 
maintenance and construction responsibilities.75 In addition, the PUC has been granted express authority to allocate 
costs of construction, relocation, alteration, protection or abolition of rail crossings.76 Furthermore, the jurisdiction of 
the PUC is not preempted by the Surface Transportation Board.77 

Issues involving Section 2704 can arise if the crossing is used for pedestrians rather than motor vehicles because the 
exclusive power of the PUC is limited to rail-"highway" crossings.78 In Norfolk, the court based its distinction on the 
fact that the township was not asking Norfolk to bear the cost to alter the crossing, but because Norfolk was 
violating an order issued prior to the establishment of the PUC.79 
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Over the last several years, many trail projects have continued to receive the necessary state and federal funding, 
which has allowed the Rails to Trails Conservancy to develop over 21,000 miles of trail. The continued development 
of recreational trails and bike paths will continue to impact local municipalities by creating efficient uses for 
abandoned land. 

Practical Implications of the Road Laws for Municipal Solicitors 
Ideally, a municipality should assure itself the right to perform a municipal function it desires within the rights-of-way 
of its public streets and roads. This should include the authority to improve, widen, straighten and realign the 
cartway. It should include the right to place utilities in the shoulder of the road, and given the current status of cable 
law, should permit the municipality to convey franchise rights in the rights-of-way. Lastly, maintenance responsibility 
for the surface of the right-of-way not used for a vehicular cart way should remain with the abutting property owners. 

Historic roads in townships of the second class have a presumptive width of thirty-three feet, as declared by 
legislative fiat in 1933.80 This statute reads as follows: 

Every road which has been used for public travel and maintained and kept in repair by the 
township for a period of at least twenty-one years is a public road having a right-of-way of 
thirty-three feet even though there is no public record of the laying out or dedication for 
public use of the road. 

It is at least questionable whether a municipality has the right to use the portion of the thirty-three foot right-of-way 
not actually used in the past without paying just compensation to the abutters. After all or a portion of a street right-
of-way goes unused and unmaintained by a municipality for an extended period of time, a solicitor should alert his 
or her client to the real possibility that compensation will be demanded for the use of that unused portion of the 
right-of-way. 

Some municipal codes call out the distinction between alleys and streets as a function of width. For instance, in the 
Second Class Township Code, streets vary from thirty-three feet to 125 feet, while alleys are fifteen feet or greater.81 

In townships of the first class, there are no distinctions set forth, but public streets may not be less than twenty-four 
feet in width.82 Under general road law, streets are thirty-three feet or greater, while alleys are fifteen feet or 
greater.83 Lastly, the Borough Code sets forth no distinction. 

In cases where municipal road rights are unclear, a token offer of just compensation to abutting owners, whose 
cooperation is needed, should be made. If they remain unsatisfied, provide them with at least a hearing on the 
matter before the governing body with due notice. Although you may be successful in placing a new utility line, or in 
widening the road without facing the compensation issue at the outset, an astute objector s counsel with civil rights 
experience will ultimately assist your client in paying more for your denial of his or her client s due process rights 
than you would have ever paid for the right-of-way alone. In addition, your gaffe will cost your municipality the full 
amount of the objector s counsel fees under 42 U.S.C. §§ 1983 and 1988 if the municipality s actions “shocks the 
conscience” of the court.8  

Where a solicitor has an opportunity to obtain platted right-of-way from a developer, it should be done by deed. 
Assurances need to be made that a municipality s Subdivision and Land Development Ordinance not only requires 
developers to provide deeds in the form of the municipality s choosing, but also requires the developer s counsel to 
provide an opinion of record, title or title insurance to the municipality to assure that the municipality is getting the 
title interest that is desired. The title report is essential because foreclosure by the developer s lender which predates 
dedication of the street will eliminate the dedication altogether. The use of the deed eliminates the potential loss of 
public rights through non-use.85 The suggested dedication format should convey an easement rather than a fee 
title, and require abutters to retain responsibility for the surface areas not encumbered by the cartway. These 
requirements are designed to minimize municipal tort liability for accidents caused by shoulder conditions, and to 
assure that the municipality has not contractually limited the abutter s statutory responsibility to install curbs and 
sidewalks when requested by the municipality. 
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Additional References 
Road Law and Related Issues; Blake C. Marles, Esquire, and Marc S. Drier, Esquire in PBI Municipal Law Colloquium, 
1997 at p. 478. 

Andrea C. Ferster, Rails to Trails Conversions: A Review of Legal Issues, 58 PLANNING & ENVIRONMENTAL 
LAW 3 (2006). 
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XXV Municipal Fiscal Distress 

John W. Espenshade, Esquire (updated September 2014) 
Stevens & Lee 
51 South Duke Street 
Lancaster, PA 17602 
(717) 399-6621 
jwe@stevenslee.com 

Recent trends in Pennsylvania, including population stagnation and suburbanization, have led municipalities to 
experience financial pressures. Population shifts have resulted in tax base disruption and expansion or modification 
of municipal service areas. This has been especially true in urban areas of the Commonwealth. In an effort to deal 
with these pressures on local governments,1 the Commonwealth enacted the Municipalities Financial Recovery Act 
(Act 47)2. Act 47 is applicable to every county, city, borough, incorporated town, township and home rule 
municipality located within the Commonwealth.3 

Monitoring of Financial Status 
Act 47 requires DCED to develop a monitor system of municipalities and their financial statuses. Consequently, 
DCED annually surveys each municipality to determine if the municipality s condition indicates fiscal distress.5 In 
making the determination, the DCED Secretary will evaluate whether any of the following criteria exist:6 

(1) The municipality has maintained a deficit over a three-year period, with a deficit of 1% or more in each of 
the previous fiscal years. 

(2) The municipality's expenditures have exceeded revenues for a period of three years or more. 

(3) The municipality has defaulted in payment of bonds, notes or rents due. 

(4) The municipality has missed a payroll for 30 days. 

(5) The municipality has failed to make payments to creditors for 30 days beyond the date a judgment was 
recorded. 

(6) The municipality, for a period of at least 30 days beyond the due date, has failed to forward taxes withheld 
on the income of employees or has failed to transfer employer or employee contributions for Social Security. 

(7) The municipality has accumulated and has operated for each of two successive years a deficit equal to 5% 
or more of its revenues. 

(8) The municipality has failed to make the budgeted payment of its minimum municipal obligation as 
required by Municipal Pension Plan Funding Standard and Recovery Act,7 with respect to a pension fund 
during the fiscal year for which the payment was budgeted and has failed to take action within that time 
period to make required payments. 

(9) The municipality has sought to negotiate resolution or adjustment of a claim in excess of 30% against a 
fund or budget and has failed to reach an agreement with creditors. 

(10) The municipality has filed a municipal debt readjustment plan pursuant to Chapter 9 of the Bankruptcy Code.8 

(11) The municipality has experienced a decrease in a quantified level of municipal service from the preceding 
fiscal year which has resulted from the municipality reaching its legal limit in levying real estate taxes for 
general purposes. 

If DCED determines that a municipality needs assistance to correct minor fiscal problems, DCED offers appropriate 
recommendations. If the municipality adopts those recommendations, DCED takes no further action.9 However, upon 
an indication of distress in a municipality, DCED will suggest the municipality consider entering the Early Intervention 
Program or will declare the municipality financially distressed, depending on the severity of the fiscal problems. 
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Early Intervention Program 
The second form of assistance Act 47 provides is through the Early Intervention Program.10 The program is a 
preemptive step for municipalities that have not yet been formally declared to be distressed.11 The program is open 
to every county, city, borough, incorporated town, township and home rule municipality located within the 
Commonwealth. The plan is designed to meet the individual and specific needs of each municipality that realizes it is 
having difficulties and is seeking to improve its financial position. 

A municipality interested in being part of the program will apply to DCED on the Single Application. DCED will 
review the application and provide grants of up to $100,000 for the development of a plan on a 50/50 local 
matching percent basis. The DCED Secretary awards the grants based on the availability of funds. 

A typical plan includes a financial condition assessment, financial trend forecasting, emergency plans for critical cash 
flow situations, management audits, a schedule for regular public input and the adoption of a multi-year plan 
identifying top priorities including what each municipality hopes to achieve. It will also include the budgetary impact, 
timelines and ultimate responsibility for each priority. The plan may also include goals for training municipal officials 
and key staff in order for them to more effectively serve the municipality.12 

The program s intent is that the multi-year plan becomes institutionalized within the municipality so that the 
municipality will improve its long-term financial position. 

Municipal Financial Distress 
Determination of Municipal Financial Distress The following persons13 have standing to request a determination by 
the DCED Secretary as to whether a municipality is financially distressed: 

(1) DCED. 

(2) The governing body of the municipality. A request by a governing body may only be made after the 
governing body passes a resolution at a special public meeting complying with the Sunshine Act.1  

(3) A creditor who is owed at least $10,000. A creditor only has standing if the creditor agrees in writing to 
suspend pending actions and to forbear from bringing legal action against the municipality to collect the 
debt for a period of nine months or until the municipality adopts a recovery plan, whichever occurs first. 
However, if the municipality files a Federal municipal debt adjustment action15 during the nine-month 
period, the forbearance obligation is cancelled. 

(4) Ten percent of the electors of the municipality that voted at the last municipal election. 

(5) Ten percent or more of the beneficiaries of a pension fund if the municipality has not timely deposited its 
minimum obligation payment under the Municipal Pension Plan Funding Standard and Recovery Act to 
the pension fund. 

(6) Ten percent of the employees of the municipality if they have not been paid for over 30 days from the 
time of a missed payroll. 

(7) Trustees or paying agents of a municipal bond indenture. 

(8) The elected auditors, appointed independent auditors or elected controllers of a municipality if they have 
reason to believe the municipality is in a state of financial distress. 

(9) A trustee or actuary of a municipal pension fund, if the municipality has not timely deposited its minimum 
obligation payment under the Municipal Pension Plan Funding Standard and Recovery Act to the pension fund. 

(10) The chief executive officer of any city. 

If a person has standing, he may request the DCED Secretary to determine whether the municipality involved is a 
financially distressed municipality.16 All requests must include a statement alleging standing, a statement why he 
believes the municipality is distressed, a list of any judgments recorded against the municipality and any other 
material allegation. Additional information is required for certain types of requestors.17 
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Upon receipt of a request, the DCED Secretary will set a time and place for a public hearing within the county where 
the municipality is located.18 Prior to the hearing, the DCED Secretary may investigate the financial affairs of the 
municipality.19 The DCED Secretary shall notify officials within the municipality and publish notice of the hearing in 
accordance with the Sunshine Act. The DCED Secretary will conduct the hearing and, within 30 days after the hearing, 
issue a determination of whether the municipality is financially distressed and reasons for the determination.20 

In making the determination, the DCED Secretary will consider the factors listed above. However, the DCED 
Secretary will not consider non-payments resulting from the Commonwealth s failure to make timely payments to 
the municipality.21 

If the DCED Secretary disapproves the application, his decision may be appealed in accordance with the 
Administrative Procedures Act.22 If the DCED Secretary determines that a municipality is distressed, the DCED 
Secretary will notify all Commonwealth agencies of the distressed status of the municipality23 and appoint a 
coordinator2 for the municipality.25 After reviewing the municipal records, the coordinator will prepare a plan 
addressing the municipality's financial problems.26 

A plan formulated by a coordinator must include any factors which are relevant to alleviating the financially 
distressed status of the municipality. These factors include projections of revenues and expenditures; 
recommendations regarding payments of debts and current and future operational and capital budgets; 
recommendations regarding labor agreements27 and staffing levels; recommendations regarding the use of Federal 
remedies and additional Commonwealth programs; an analysis of the municipality s viability and potential structural 
changes for municipal services; and recommendations for any changes in ordinances or the need for special audits 
or studies.28 

Within 90 days of being appointed, the coordinator must formulate and deliver a plan for relieving the municipality's 
financial distress to the DCED Secretary and local municipal officials.29 Upon delivery, the plan is open for public 
inspection. Creditors of the distressed municipality may consent or reject to the handling of their claim by the plan. If 
a creditor rejects the plan, the municipality and the creditor, with the assistance of the coordinator, are encouraged 
to negotiate a resolution of the claim.30 Concurrent with these negotiations, the coordinator is required to hold a 
public meeting to receive public comment on the plan.31 The coordinator may consider comments made on the 
plan and any resolution of claims as a result of negotiations with creditors and revise the plan in consultation with 
the Secretary and municipal officials.32 

Shortly after the coordinator's public meeting, the municipality s governing body shall either enact an ordinance 
approving the implementation of the plan or the revised plan, or shall reject the coordinator s plan.33 If the 
coordinator s plan is approved, the coordinator will implement the plan and report monthly to DCED on his 
progress.3 If the plan is rejected, then depending on the form of government, the chief executive officer or the 
governing body shall develop a plan.35 A public hearing must be held on the chief executive officer s plan or the 
governing body s plan, as applicable. At the public hearing, the coordinator must testify on the chief executive 
officer s plan or the governing body s plan. Following the public meeting on the chief executive officer's plan or the 
governing body's plan, the governing body may enact an ordinance approving the chief executive officer's plan or 
the governing body's plan.36 If the plan adopted is the plan proposed by the chief executive officer, the chief 
executive officer will implement the plan.37 If the plan adopted is the plan proposed by the governing body, a 
person designated by the governing body will implement the plan.38 Additionally, if a plan other than the 
coordinator s plan is adopted, it must be reviewed by the DCED Secretary to determine if the plan will overcome the 
municipality s financial distress.39 If the DCED Secretary determines that the plan is insufficient, the Secretary shall 
notify the municipality that Commonwealth funds shall be withheld. 0 Finally, if no plan is adopted, the municipality 
shall not receive a grant, loan, entitlement or payment from the Commonwealth or any of its agencies. 1 Moneys 
withheld shall be held in escrow by the Commonwealth. 2 Additionally, no long-term debt or funding will be 
approved by DCED for the municipality under the Local Government Unit Debt Act 3 until the municipality adopts a 
plan by ordinance.   

If during implementation of a plan it becomes apparent that an amendment to the plan is prudent, the amendment 
may initiated by the coordinator, chief executive officer or the governing body of the municipality, as the case may be. 5 
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A municipality which has adopted a plan may file a petition 6 with the court of common pleas of the county in 
which it is located to increase rates of taxation for earned income, real property, or both, beyond maximum rates 
provided by law. 7 The court may extend annually the increased taxing powers of the municipality until the adopted 
plan expires. 8 Additionally, two or more taxing authorities having taxing power over the properties within a 
municipality which has adopted a plan may file a petition with the court of common pleas of the county in which the 
municipality is located to compromise delinquent taxes they are due on a property located within the municipality. 
The court may order the property to be sold and the proceeds divided among all authorities that are owed taxes for 
the property sold. 9 

When the financial conditions of a distressed municipality have improved, the DCED Secretary, whether on his or 
her own or upon the petition of the distressed municipality, will hold a public hearing to determine whether the 
conditions which led to the declaration of financial distress no longer persist. In making the determination, the DCED 
Secretary will consider the monthly reports submitted by the coordinator, if accrued deficits have been eliminated, if 
debts have been retired and if there is a positive operating balance for at least one year. If the DCED Secretary determines 
that financial distress no longer persists, the DCED Secretary will rescind the distressed status of the municipality.50 

Application of Federal Law A municipality desiring to file a municipal debt adjustment action under the Bankruptcy 
Code (i.e., a Chapter 9 Bankruptcy Petition) must first obtain permission from the DCED Secretary.51Upon receipt of 
an application for permission, the DCED Secretary will, within 30 days, determine whether to approve or deny the 
application. Failure of the DCED Secretary to act within 30 days is a deemed a denial.52 An application will only be 
granted if an action is imminent by a creditor or supplier of goods or services which is likely to substantially interrupt 
or restrict the ability of the municipality to provide health or safety services to its citizens; creditors of the 
municipality have rejected the proposed or adopted plan, and efforts to negotiate resolution of their claims have 
been unsuccessful for a ten-day period; a condition affecting the municipality's financial distress is solvable only by 
utilizing a remedy of the Federal Municipal Debt Readjustment Act;53 or the governing body of a municipality 
determined to be financially distressed has failed to adopt a plan or to carry out the recommendations of the 
coordinator.5 If the DCED Secretary approves the application, the municipality by a majority vote of its governing 
body may file for municipal debt adjustment action under Federal law.55 

A municipality which files a municipal debt adjustment action under Federal law is deemed to be a financially 
distressed municipality.56 The municipality is required to immediately notify the DCED Secretary and the plan 
coordinator, if one has been assigned, of the Federal filing. Upon receipt of notice of filing of the Federal action by 
the municipality, the DCED Secretary will appoint a plan coordinator, if none has yet been appointed. 

Act 47 includes a number of requirements that apply once a Chapter 9 Bankruptcy Petition has been filed. For 
instance, Act 47 states that the coordinator57 is to formulate a plan approvable by the Federal court;58 the 
municipality is to utilize any existing plan and the expertise of the plan coordinator to develop a revised plan, 
incorporating Federal remedies as appropriate, to be presented in the Federal action;59 and the municipality is to 
concurrently utilize the procedures set up by Act 47, so as to efficiently expedite the formulation of a plan, its timely 
confirmation by the Federal court, its adoption by ordinance and its implementation.60 However, the enforceability 
of such provisions is unclear as the Bankruptcy Code reserves to the municipality alone the right to file a plan,61 and 
a number of courts have held that, in the event of a conflict between state law and Federal bankruptcy law, the 
Federal law controls.62 

A financially distressed municipality which fails to adopt or implement a plan within the period set by the Federal 
court, or which fails or refuses to follow a recommendation by its coordinator, will be notified by the coordinator 
that he is requesting the DCED Secretary to suspend Commonwealth funding to the municipality.63 Unless the 
municipality demonstrates adequate cause for the failure, each grant, loan, entitlement or payment by the 
Commonwealth or any of its agencies will be suspended pending adoption of a plan calculated to fully resolve the 
municipality's financial distress.6 Suspended funds are held in escrow by the Commonwealth until released by the 
DCED Secretary. However, funds for capital projects in progress, funds received by a municipality resulting from a 
declared disaster, pension fund disbursements and emergency financial aid under this Act will not be withheld.65 

Economic Assistance  Unless a distressed municipality has failed to adopt or implement an adequate plan; has 
failed to adopt or implement a plan within a period set by a Federal court, or has failed or refused to follow a 
recommendation by a coordinator, the distressed municipality will receive priority in all economic and community 
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development programs funded by the Commonwealth.66 Although the distressed municipality will have priority in 
the awarding of new funds, those funds will only be released upon the approval of the municipality s coordinator 
that the program to be funded is consistent with efforts to alleviate the financially distressed status of the municipality.67 

Financial Aid Act 47 established a program within DCED to provide emergency grants and loans to municipalities 
which are declared distressed.68 In furtherance of this goal, Act 47 established the Municipalities Financial Recovery 
Revolving Aid Fund. Money in that fund may be used by DCED to make grants and loans to cities of the third class, 
borough, incorporated towns, townships and home rule municipality69 which are not cities of the first or second 
class or counties.70 Additionally funds may be used to pay the salaries of plan coordinators. 

Typically, a financially distressed municipality or its plan coordinator may apply to the DCED Secretary for a grant or 
loan subsequent to the adoption of a plan by the municipality. If the adopted plan was formulated by the chief 
executive officer or governing body of a municipality, the chief executive officer or the person designated by the 
governing body may apply to the DCED Secretary for a grant or loan.71 Upon receipt of an application, the DCED 
Secretary is required to hold a hearing within the municipality no sooner than ten days nor later than 30 days from 
receipt of the application. At the hearing the DCED Secretary will receive evidence regarding the necessity for the 
funds requested. If the DCED Secretary determines that there is sufficient evidence of need, the DCED Secretary will 
approve the application and award the grant or loan.72 If the DCED Secretary disapproves the application, his 
decision may be appealed in accordance with the Administrative Procedures Act.73 

A loan or grant awarded to a financially distressed municipality may be used solely for the payment of current 
expenses of the municipality.7 Additionally, if the DCED Secretary approves a loan, the loan is made free of interest 
and is repayable in accordance with the schedule in the adopted plan.75 

The DCED Secretary is also authorized to provide emergency financial aid prior to the adoption of a plan by a 
distressed municipality. The distressed municipality or its plan coordinator may apply to DCED for an expedited loan 
or grant to immediately assist the distressed municipality if the applicant believes that the municipality is in 
imminent danger of insolvency or that there is a clear and present danger to the health and safety of residents of 
the municipality.76 Upon receipt of an application, the DCED Secretary will review all data immediately available and 
determine whether emergency funds are warranted. The DCED Secretary or the applicant may request a hearing for 
additional evidence of need to be presented and, if requested, the hearing must be held within 15 days from the 
date the application is received. If the DCED Secretary determines that emergency funds are warranted, the DCED 
Secretary will approve the application and award the grant or loan.77 If the DCED Secretary disapproves the 
application, his or her decision may be appealed in accordance with the Administrative Procedures Act.78 

Labor and Collective Bargaining Agreements Act 47 provides that any collective bargaining agreements and 
settlements, including interest arbitration awards, entered into AFTER the municipality adopts an Act 47 Recovery 
Plan must abide by and be consistent with the Recovery Plan. 

Act 47 was amended in 2012 following the Pennsylvania Supreme Court s decision in cases involving the City of 
Scranton in which it held that the prior version of Act 47 did not apply to interest arbitration awards issued under 
Act 111, the police and fire collective bargaining statute. The Supreme Court held that the prior version of Act 47 did 
not clearly include an arbitration “award” in the term “arbitration settlement” used in the statute, and that if the 
legislature intended that it include “awards” as well as “settlements” then it needed to clearly so state in the legislation. 

The 2012 amendment specifically provides that the term “arbitration settlement” in Section 252 of Act 47 now 
includes final or binding arbitration awards, which includes interest arbitration awards under Act 111. The 2012 
amendments specifically added two new definitions. “Arbitration settlement” is now defined as: “An adjustment or 
settlement of a collective bargaining agreement or dispute. The term includes a final or binding arbitration award or 
other determination.” The other new definition is “Plan” or “recovery plan,” which is now defined as: “A recovery 
plan developed under this Act.” Further, Section 252 governing collective bargaining agreements was also amended 
by adding several new sections, including specific sections concerning arbitration settlements for policemen and 
firemen under Act 111. 
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The amended Act 47 provides that the Recovery Plan shall include limits on projected expenditures for individual 
collective bargaining units that may not be exceeded by the distressed municipality, giving due consideration to the 
projection of revenue and expenses required by Act 47. 

The amendment to Section 252, Plan not affected by certain collective bargaining agreements or settlements, 
subsection (a), General Rule, states: “Except as provided in subsection (b), a collective bargaining agreement or 
arbitration settlement executed after the adoption of a plan shall not in any manner violate, expand or diminish its 
provisions.” Note: The italicized and underlined phrase was added in 2012. 

Subsection (b) added all new language applicable to arbitration settlements for police and fire under Act 111, and 
provides that such arbitration settlements (awards) may deviate from the plan, but only if such settlement (award): 

(1) except as set forth in subsection (b.1), will not cause the distressed municipality to exceed any limits on 
expenditures for individual collective bargaining units imposed under the Plan; 

(2) will not further jeopardize the financial ability of the distressed municipality, as measured by the criteria set 
forth in section 201; 

(3) is not inconsistent with the policy objectives set forth in section 102(a) to relieve the financial distress of 
the distressed municipality. 

Subsection (b.1) provides an exception that (b)(1) above shall not apply to a limit on expenditures for an individual 
bargaining unit that is determined to be arbitrary, capricious or established in bad faith. 

Subsection (c) provides that the issue of whether an arbitration settlement (award) deviating from the plan satisfies 
the criteria under subsection (b) and any exception under subsection (b.1) must be determined by the arbitration 
panel appointed under Act 111 and reflected in findings of fact that are supported by substantial evidence and 
consistent with this section. During the hearing before the arbitration panel, the testimony of experts in municipal 
finance called by the distressed municipality or the union is admissible as evidence before the panel. An arbitration 
settlement (award) deviating from the plan must be supported by credible testimony of an expert in municipal 
finance that the arbitration settlement (award) satisfies the criteria in subsection (b) and any exception under 
subsection (b.1). “Expert in municipal finance” means an individual holding an advanced degree who has at least 
eight years of experience in issues relating to municipal finance. 

Subsection (d) provides that an arbitration settlement (award) deviating from the Plan under subsection (b) must 
be provided to the coordinator by the arbitration panel within 48 hours of issuance, and the coordinator shall review 
the award to determine whether it violates this section of Act 47. 

Subsection (e) provides for an appeal to Commonwealth Court from an arbitration settlement (award) which 
deviates from the plan by either: 1) the distressed municipality; 2) the union; or 3) the coordinator. The sub-
subsections to this provision provide: 

(1) The appeal must be commenced within 30 days after issuance of the arbitration settlement (award). 

(2) The record of the arbitration case becomes part of the record on appeal and the court may supplement 
the record (important because often no court reporter at the interest arbitration hearings). 

(3) The standard of review is de novo to the extent the appeal alleges that the arbitration settlement/award 
violates this section of Act 47. The Commonwealth Court is not bound by the factual or legal conclusions 
of the arbitration panel. This is an important provision, as the usual standard of review in labor grievance 
arbitration cases is extremely limited, and there is practically no appeal of an interest arbitration award 
unless it would require the municipality to do an unlawful or ultra vires act, over the objection of the 
municipality. Otherwise, the standard of review is not affected. 

(4) The coordinator s decision setting a limit on expenditures for an individual bargaining unit shall not be 
disturbed on appeal unless the limit is determined to be arbitrary, capricious or established in bad faith. 
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Section 241 details what may be included in an Act 47 Recovery Plan, and includes projected expenditures for the 
Workforce in subsection (1)(ii)(B), and “Possible changes in collective bargaining agreements and permanent or 
temporary staffing level changes or changes in organization” in Subsection (3). The Recovery Plans generally 
include initiatives for changes in the collective bargaining agreements including such things as: 

• wage and salary reductions or freezes 

• reductions or freezes in longevity pay 

• limitations on overtime 

• elimination or reduction of compensatory time 

• reductions or limitations on other paid leave such as sick leave, vacation leave, personal leave and paid holidays 

• cost reductions and/or limitations for health insurances, such as maximum cost increases for the municipality s 
contributions toward health insurances, increased employee contributions, plan design changes 

• pension reductions for new hires and other limitations 

• limitations on post-retirement benefits, especially post-retirement health insurance. 

Thus, the Act 47 Plan: 1) establishes maximum expenditures for each collective bargaining unit for each year, and 2) 
requires changes to the actual provisions of future collective bargaining agreements. The individual collective 
bargaining units are typically: 1) police, 2) fire, and 3) non-uniformed employees, including streets, public works, all 
administrative and clerical employees. This is a significant change, as prior Act 47 plans may have set forth 
projected expenditures for the entire workforce, not necessarily for each individual collective bargaining unit. 
Further, prior plans did not establish maximum expenditures for each individual collective bargaining unit for the 
upcoming years. 

Supervisory non-uniformed employees and management employees are not included in any bargaining unit. The 
plan provisions can apply to them immediately. For those in collective bargaining units, the plan provisions will apply 
to collective bargaining agreements and arbitration settlements (awards) entered into or issued after adoption of 
the Recovery Plan by the municipality. The plan will not affect existing collective bargaining agreements. 

Currently, under Act 111 for police and fire employees, the municipality and the union engage in “collective 
bargaining” but if no agreement is reached then the parties must proceed to binding interest arbitration before a 
panel of three arbitrators. One arbitrator is selected by the municipality, one arbitrator is selected by the union, and 
the third is a neutral arbitrator selected by the two parties (other arbitrators). The parties have a hearing before the 
arbitration panel, and the arbitration panel issues an award which sets all of the terms and conditions of 
employment including for example wages, health insurance, pension benefits, post-retirement health insurance 
benefits, paid sick leave, paid vacation leave, paid holidays, possibly minimum manning requirements, etc. The 
award only needs to be signed by two of the three panel members. Act 111 specifically requires a municipality to 
adopt a tax increase if that is necessary to implement the interest arbitration award. There was a Pennsylvania 
constitutional amendment that was enacted specifically for the purpose of making this provision of Act 111 lawful. 
There is an extremely limited basis for appealing an interest arbitration award. Act 111 does not impose any ability to 
pay requirements on the arbitration panel. 

However, if a municipality has adopted an Act 47 Recovery Plan, then the arbitration panel is limited by the plan 
requirements. The recent 2012 amendments do provide some ability to “swap” dollars, i.e., the union could propose 
alternate provisions that equal the same dollar expenditures, and provided this proposal complies with the three 
criteria in Section 252, subsection (b), the arbitration panel could deviate from the plan by including this “swap.” 
Also, the union can argue that the maximum expenditures for its bargaining unit are arbitrary, capricious or were 
established in bad faith and seek to avoid the constraints of the plan. 

A collective bargaining agreement or interest arbitration award that that is entered into or issued after the adoption 
of an Act 47 Plan is subject to the plan, and should be binding throughout its term, regardless whether the 
municipality exits Act 47 prior to its expiration, unless of course the agreement or award says otherwise. However, 
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subsequent collective bargaining agreements and interest arbitration awards entered into or issued after a 
municipality exits Act 47 are not covered by the restrictions and limitations of any Act 47 Plan, as there would not 
be any active Act 47 Plan in effect at such time. 

Fiscal Emergencies in Cities of the Third Class If a city of the third class which has been declared by the DCED 
Secretary to be distressed continues to experience financial difficulties, the Governor may declare a state of fiscal 
emergency in the city. A fiscal emergency exists if the Governor finds that the city failed to adopt or implement the 
coordinator s plan or an alternative plan approved by the DCED Secretary and that the city currently is, or within 180 
days or less will be, unable to meet its financial obligations when they come due, or is unable to ensure the 
continued provision of vital and necessary services such as police, fire, ambulance or rescue services; water or 
wastewater services; refuse or snow removal; or payroll, pension or other debt obligations.79 

If the Governor declares a fiscal emergency, the Governor must notify the municipal officials of the city that he has 
declared a fiscal emergency and direct the Secretary to develop an emergency action plan to ensure that the vital 
and necessary services are maintained within the city during the state of fiscal emergency.80 In developing the 
emergency action plan, the Secretary will consider the coordinator s plan and any other plan or information the 
Secretary deems appropriate.81 

Once an emergency action plan has been developed, the DCED Secretary will posted the action plan on DCED s 
website, notify the elected municipal officials of the distressed city and publish in a newspaper of general circulation 
that the emergency action plan has been completed.82 

During the state of fiscal emergency, the Governor or his designee will exercise the authority of the elected or 
appointed officials of the distressed city, and of the officials of any authority or corporate entity that is directly or 
indirectly controlled by the distressed city or which the distressed city has power of appointment, to ensure the 
provision of vital and necessary services. Specifically, the Governor or his designee will collect funds payable to the 
distressed city and its authorities; obtain emergency financial aid for the distressed city and its authorities; and enter 
into contracts and agreements on behalf of the distressed city and its authorities so that funds collected, aid 
obtained or contract entered will pay or provide for vital and necessary services. Moreover, the Governor or his 
designee will modify the emergency action plan or exercise any other power of the elected or appointed officials of 
the distressed city or its authority to ensure the provision of vital and necessary services.83 

While the Governor has great authority to run the financial affairs of a distressed city during a state of fiscal 
emergency, his power is not unlimited. The Governor may not unilaterally levy taxes; unilaterally abrogate, alter or 
otherwise interfere with a valid debt obligation or its priority; unilaterally impair or modify existing bonds, notes, 
municipal securities or other lawful contractual or legal obligations; use the proceeds of the sale, lease, conveyance, 
assignment or other use or disposition of the assets of the distressed city or its authorities in any prohibited manner; 
or pledge the full faith and credit of the Commonwealth.8  

In order to expeditiously implement the emergency action plan, the municipal officials of the distressed city and its 
authorities continue to carry out most of the duties of their respective offices.85 The Governor or his designee will 
direct the municipal officials to implement portions of the emergency action plan and to refrain from taking any 
action that would interfere or impede the implementation of the emergency action plan.86 If a municipal official 
refuses to implement the emergency action plan as directed, or interferes with the implementation of the 
emergency action plan, the Governor or his designee may request the Commonwealth Court to issue a writ of 
mandamus compelling the municipal official act according to the directions of the Governor or the designee.87 

Within eight days of the Governor declaring a state of fiscal emergency, the municipal officials of the distressed city 
are required to hold a special public meeting to negotiate a consent agreement.93 The purpose of the consent 
agreement is to provide long-term financial stability to the distressed city after the termination of the fiscal 
emergency.88 The consent agreement must address how the distressed city intends to provide vital and necessary 
services, pay financial obligations of the distressed city and its authorities, make timely payments to the pension 
funds in which the distressed city and its authorities participates and take action by the municipal officials during the 
term of the consent agreement.89 The consent agreement may address other issues such as disposition of assets 
and approval or modification of new90 or existing91 contacts. However, the consent agreement may not include the 
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projection of tax revenue not authorized by current law,92 unilaterally abrogate, alter or otherwise interfere with a 
valid debt obligation or its priority; unilaterally impair or modify existing bonds, notes, municipal securities or other 
lawful contractual or legal obligations unless by court order; use the proceeds of the sale, lease, conveyance, 
assignment or other use or disposition of the assets of the distressed city or its authorities in an unlawful manner; 
increase in the rate of an earned income tax imposed on nonresident workers while the city is declared in a state of 
distress;93 or authorize the city to file for municipal debt adjustment action under the Bankruptcy Code.9  

Upon approval of the consent agreement by a majority vote of the governing body of the distressed city, the city 
must present the consent agreement to the DCED Secretary for approval. If the DCED Secretary determines that 
the consent agreement is sufficient to overcome the city's financial distress, the governing body shall enact the 
consent agreement in the form of an ordinance. In addition to the consent agreement, the ordinance must consent 
to the Governor instituting a receivership in the event of a breach or unilateral modification of the consent 
agreement by municipal officials.95 Upon enactment of the ordinance implementing the consent agreement, the 
Governor s emergency powers are suspended.96 

In addition to breach or unilateral modification of a consent agreement, the distressed city is deemed to consent to 
the appointment of a receivership if the distressed city fails to convene a valid special public meeting to develop the 
consent agreement; fails to enact a valid ordinance implement the consent agreement; fails to comply with the 
consent agreement or ordinance enacting the consent agreement; or enacts an unapproved amendment to the 
ordinance enacting the consent agreement.97 

The state of fiscal emergency for a distressed city ends when the DCED Secretary certifies that the city is no longer 
financially distressed.98 

Receivership in Cities of the Third Class If the Governor declares a fiscal emergency in a distressed city of the third 
class, he may order the DCED Secretary to petition Commonwealth Court to appoint a receiver for the distressed 
city. The Commonwealth Court may only appoint the individual named in the petition as the receiver.99 The 
Secretary is required to notify the municipal officials and the public.100 The Commonwealth Court will conduct a 
hearing within 15 days on the petition.101 Within 60 days of the hearing if the Commonwealth Court finds by a 
preponderance of the evidence that 30 days have passed since the declaration of a fiscal emergency, a fiscal 
emergency still exists, and the city has not adopted or implemented a consent agreement or the Governor s 
emergency action plan; the Commonwealth Court will appoint the individual as receiver,102 order him to develop a 
recovery plan and order him to implement the emergency action plan until the recovery plan is developed.103 

Additionally, the Governor may order the DCED Secretary to petition the Commonwealth Court to appoint a 
receiver for the distressed city if the distressed city failed to comply with the ordinance or has amended the 
ordinance adopting the consent agreement without the approval of the DCED Secretary. If the court finds by a 
preponderance of the evidence that the distressed city failed to comply with the consent agreement or has 
amended it without the DCED Secretary s approval, the court will appoint the individual as receiver,10 order him to 
develop a recovery plan and order him to implement the emergency action plan until the recovery plan is developed.105 

Within 30 days of being appointed receiver, the receiver is required to file a recovery plan with Commonwealth 
Court, the DCED Secretary and local municipal officials.106 The receiver may consider other plans which have been 
prepared for the distressed city, but the recovery plan must provide at a minimum for the continued provision of 
vital and necessary services such as police, fire, ambulance or rescue services; water or wastewater services; refuse 
or snow removal; and the payment of payroll, pension or other financial obligations. It may provide for the use or 
disposition of the assets of the distressed city or its authorities and for the execution, modification or termination of 
contracts of the distressed city or its authorities in accordance with law.107 The recovery plan may not unilaterally 
levy taxes; unilaterally abrogate, alter or otherwise interfere with a valid debt obligation or its priority; unilaterally 
impair or modify existing bonds, notes, municipal securities or other lawful contractual or legal obligations; or use 
the proceeds of any use or disposition of the assets of the distressed city or its authorities in a manner contrary to 
any prohibitions placed on receiverships.108 
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Upon completion of the recovery plan, the receiver will file the plan with the Commonwealth Court. Unless the 
Commonwealth Court finds by clear and convincing evidence that the plan is arbitrary, capricious or wholly 
inadequate to alleviate the fiscal emergency in the distressed city, the court will confirm the plan.109 Once confirmed 
by the Commonwealth Court, the recovery plan may only be modified by an order of court.110 A confirmed recovery 
plan supersedes all other plans and imposes on the municipal officials of the distressed city and its authority a 
mandatory duty to undertake the acts set forth in the recovery plan and suspends their ability to lawfully act in a 
manner that would interfere with the receiver or the goals111 of the recovery plan.112 However, a confirmed recovery 
plan does not change the form of government of the distressed city or restrict the actions of municipal officials 
which do not interfere with the receiver or the goals of the recovery plan.113 

If during the course of a receivership, a vacancy in the office of receiver occurs, the DCED Secretary will petition the 
court for the appointment of a new receiver.11 The DCED Secretary may also petition the court to remove the 
receiver115 or for one or more extensions of the receivership. If the DCED Secretary establishes by a preponderance 
of the evidence that further implementation of the recovery plan is necessary to end the fiscal emergency, the court 
will grant the extension.116 

Under a confirmed recovery plan, a receiver will implement, and, if needed, petition the court to modify, the 
recovery plan; require the distressed city and its authority to negotiate intergovernmental cooperation agreements 
in order to eliminate and avoid deficits, maintain sound budgetary practices and avoid interruption of municipal 
services; require the distressed city or its authorities to cause the sale, lease, conveyance, assignment or other use or 
disposition of the distressed city's or its authorities assets; approve, modify or terminate contracts and agreements 
with the distressed city or its authorities consistent with law. Finally, if after July 1, 2012, he finds it prudent and the 
DCED Secretary agrees, the receiver may file a municipal debt adjustment action under the Bankruptcy Code and 
act on the city's behalf in the proceeding.117 

In performing these duties, the receiver may employ financial or legal experts deemed necessary to develop and 
implement the recovery plan. The receiver will attend executive session of the distressed municipality and meet and 
consult with the advisory committee. He is required to make regular reports to the municipal officials, DCED and the 
public on the progress and implementation of the recovery plan.118 The receiver may issue orders to municipal 
officials of the distressed city or its authority to assist him in implementing any provision of the recovery including 
ordering them to refrain from taking any action that would interfere with his powers or the goals of the recovery 
plan.119 If a municipal official refuses to implement the recovery plan as directed or interferes with the 
implementation of the recovery plan, the receiver may request the Commonwealth Court to issue a writ of 
mandamus compelling the municipal official act according to the directions of the receiver.120 However, if a 
municipal official of a distressed city or its authority believes that a receiver has exceeded his scope of authority 
under this act, the municipal official may petition the Commonwealth Court to enjoin the action of the receiver.121 

Like the Governor during a state of fiscal emergency, a receiver during a receivership has great authority to run the 
financial affairs of a distressed city; however, his power is not unlimited. The receiver may not unilaterally levy taxes; 
unilaterally abrogate, alter or otherwise interfere with a valid debt obligation or its priority; unilaterally impair or 
modify existing bonds, notes, municipal securities or other lawful contractual or legal obligations; or use the 
proceeds of the sale, lease, conveyance, assignment or other use or disposition of the assets of the distressed city or 
authorities in any prohibited manner.122 

If during a receivership a distressed city or its authorities sell, lease or dispose of assets; the proceeds from any sale, 
lease, conveyance, assignment or other use or disposition of assets must be applied to the payment of outstanding 
debt obligations owed by the distressed city or its authorities, subject to any encumbrance. Any remaining 
proceeds may be used by the receiver to restructure or provide escrow for the payment of future debt obligations 
or to meet operating and capital needs of the distressed city or authority. However, during the course of the transaction 
the receiver may not unilaterally abrogate, alter or otherwise interfere with a valid debt obligation or its priority.123 

Upon the granting of a petition for the appointment of a receivership, the Governor shall appoint a municipal 
financial recovery advisory committee for the distressed city. The committee will meet and consult with the receiver 
to provide recommendations and feedback to the receiver on the implementation of the recovery plan. The 
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committee shall be composed of the chief executive officer of the distressed city, the president of the governing 
body of the distressed city, one member appointed by the county commissioners of the county where the 
distressed city is located, and one member appointed by the Governor. Prior to most actions on behalf of the 
distressed city, the receiver is required consult with the advisory committee.12  

A receivership for a distressed city ends two years from the date it was appointed unless renewed by the 
DCED Secretary.125 
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XXVI Regulation of Oil and Natural Gas Operations 

Scott E. Coburn, Esquire (updated April 2015) 
General Counsel 
Pennsylvania State Association of Township Supervisors 
4855 Woodland Drive 
Enola, PA 17025 
(717) 763-0930 
scoburn@psats.org 

It is almost certain that no area of municipal solicitors practice has changed more since the last edition of the 
Solicitors Handbook than the local regulation of oil and natural gas operations. With the discovery and rapid 
exploration of the substantial natural gas reserves in the Marcellus Shale (and Utica), which encompasses a 
significant swath of the Commonwealth, hundreds of municipalities have been faced with the issue of what they can 
and cannot do (and should and should not do) to regulate operations, including the location of wells and 
compressor stations, and all of the various supporting operations. In many instances, these municipalities have been 
caught unprepared and unable to take action that they might otherwise have been inclined to take. In others, 
municipalities had the foresight to plan ahead and impose reasonable restrictions on the natural gas industry, yet at 
the same time generate economic development opportunities. Still other municipalities, including those inside and 
outside the Marcellus Shale region, have addressed or are addressing the prospect of natural gas pipelines 
traversing their borders. All of these municipalities also have citizens and citizens groups from across the political 
spectrum that they may answer to in order to address issues and avoid problems. 

It is important to note that this section is not intended to comprehensively address all of the oil and natural gas 
issues that municipal solicitors and their clients will face. It is just as important to note that the state of the law in this 
area continues to evolve and, in many instances, do so rapidly. Therefore, this section is merely intended to highlight 
many of the more commonly seen issues and to provide an additional resource for solicitors as they work through 
these and related issues. 

“Where vs How” - The Pennsylvania Oil and Gas Act (pre-2012) 
Prior to February 2012, when the General Assembly enacted Act 13 of 2012,1 which was a comprehensive rewrite of 
the Pennsylvania Oil and Gas Act, the primary question for municipal solicitors was whether a municipality s plans or 
actions were in compliance with Section 602 of the Oil and Gas Act. Section 602 provided that the Oil and Gas Act 
preempted local ordinances that attempted to regulate oil and gas operations except to the extent that those 
ordinances were adopted pursuant to the Municipalities Planning Code or Flood Plain Management Act. Ordinances 
adopted under those statutes may not “accomplish the same purposes” as those set forth in the Oil and Gas Act or 
“contain provisions which impose conditions, requirements or limitations on the same features of oil and gas well 
operations” regulated by the Oil and Gas Act.2 

The Pennsylvania Supreme Court provided additional guidance regarding the extent of permissible municipal 
regulation of oil and natural gas operations in 2009, when it issued decisions in Huntley & Huntley, Inc. v. Borough 
Council of Borough of Oakmont, and Range Resources Appalachia, LLC v. Salem Tp. 

In Huntley, the Supreme Court upheld the rejection of a borough s denial of a conditional use application for a 
natural gas well in a residential zoning district. In doing so, it found that “Section 602's reference to ‘features of oil 
and gas well operations regulated by this act pertains to technical aspects of well functionality and matters ancillary 
thereto (such as registration, bonding, and well site restoration), rather than the well's location” and that the 
municipality s zoning ordinance serves different purposes than the Oil and Gas Act.3 Therefore, this decision stood 
for the proposition that municipalities could, within reason, control the location of natural gas drilling activities. 

In Salem Tp., however, the Supreme Court ruled that the township s ordinance was invalid because it was regulating 
the same features of natural gas operations as those regulated by the Oil and Gas Act. Therefore, the Oil and Gas 
Act preempted the ordinance.  
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These two decisions led municipal practitioners to generally follow the “where vs. how” dichotomy, which refers to 
the fact that after Huntley and Salem Tp., it was considered permissible for municipalities to regulate the location of 
oil and gas operations, provided that they do so reasonably and in compliance with the MPC, but not the activity 
itself, such as by establishing rules regarding the casing of wells and other technical aspects of the activity. 

Despite the fact that these two decisions provided guidance to municipal solicitors regarding the extent to which 
they and their clients could and could not go when regulating oil and gas operations, they did not answer every 
question on the matter. In addition, while many municipalities adopted zoning ordinances that were entirely 
appropriate under then-existing law, others adopted ordinances that were overly restrictive. The difference between 
municipal ordinances was among the main reasons why the natural gas industry pushed for a statewide law that 
would provide uniform standards for the regulation of oil and oil operations. That push resulted in Act 13 of 2012, 
which is discussed in more detail below. 

Act 13 of 2012 
In February 2012, Act 13 went into effect and with it came significant controversy over the impact that Chapter 33 of 
Act 13 would have on municipalities ability to regulate oil and gas operations. 

Section 3302 of Act 13 kept in place preemption language that was substantially identical to the language of Section 
602 of the Oil and Gas Act.5 

Section 3303 imposed an additional provision that preempts local ordinances regulating oil and gas operations that 
are also regulated by “environmental acts,” which was broadly defined to include “[a]ll statutes enacted by the 
Commonwealth relating to the protection of the environment or the protection of the public health, safety and 
welfare, that are administered and enforced by [the Pennsylvania Department of Environmental Protection] or by 
another Commonwealth agency, including an independent agency, and all Federal statutes relating to the 
protection of the environment, to the extent those statutes regulate oil and gas operations.”6 

Section 3304 established uniform requirements on where various types of oil and gas operations, including seismic 
testing activities, wells, freshwater and wastewater impoundments, pipelines, compressor stations and processing 
plants, may be sited. For example, except to a limited extent in residential zoning districts, the drilling of oil and gas 
wells was permitted in all zoning districts, as were assessment operations, including seismic testing. Restrictions on 
such things are structure heights, screening, fencing, lighting and noise relating to permanent operations that were 
now prohibited from being more stringent than those imposed on other industrial uses or other land development 
within the zoning district. Section 3304 also significantly shortened the review period for municipal permitting.7 

Section 3304, in effect, did away with the “where vs. how” paradigm that was established through the Supreme 
Court s 2009 decisions. In its place was, in most respects, a “one size fits all” regulatory scheme. 

Sections 3305 through 3307 established the manner in which persons, including owners and operators of oil and 
gas operations, could challenge local ordinances before the Pennsylvania Public Utility Commission or the 
Commonwealth Court and municipalities could seek the review and blessing of their local ordinances by the PUC. 
The provisions also provided for the possibility of the imposition of attorneys fees against any municipality that 
enacted or enforced a local ordinance with willful or reckless disregard for the MPC or Act 13 and against any 
plaintiff that brought a claim without substantial justification for doing so.8 

Section 3308 created a “carrot and stick” approach for municipalities that receive a share of the impact fee imposed 
on oil and gas operators pursuant to Chapter 23 of Act 13. It required that if the PUC, the Commonwealth Court or 
Supreme Court issued an order that a local ordinance was in violation of the law, the offending municipality became 
immediately ineligible to receive its share of the impact fee. It would remain ineligible until it addressed the 
deficiency or the order was reversed on appeal.9 

Section 3309 provided that Chapter 33 applied retroactively to those local ordinances in effect as of the effective 
date of Act 13.10 
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Ro inson Township v. Commonwealth: Supreme Court Invalidates 
Key Zoning Provisions in Act 13 
Shortly after Act 13 s enactment, in Robinson Tp. v. Commonwealth, a handful of municipalities, along with an 
environmental group and a medical doctor, filed a petition in the Commonwealth Court challenging the 
constitutionality of Act 13. In July 2012, the Commonwealth Court issued an order granting in part and denying in 
part the petitioners claims. Of particular importance, the court ruled that the uniform zoning provisions violated 
principles of due process. The parties filed cross-appeals.11 

In December 2013, after an expedited appeal and amicus curiae briefs from dozens of parties and interest groups, 
the Pennsylvania Supreme Court issued a plurality opinion striking down the uniform zoning provisions in Chapter 
33. Then-Chief Justice Castille, writing for the plurality, determined that the provisions violated the Environmental 
Rights Amendment (Article I, Section 27) to the Pennsylvania Constitution, which states that the people have a right 
to “clean air, pure water, and to the preservation of the natural, scenic, historic and esthetic values of the 
environment” and that the Commonwealth must maintain those resources as a public trust. The Supreme Court held 
that Act 13 “commands municipalities to ignore their obligations under Article I, Section 27 and further directs 
municipalities to take affirmative actions to undo existing protections of the environment.” It also found that the 
framers of the Environmental Rights Amendment intended it “as a bulwark against enactments, like Act 13, which 
permit development with such an immediate, disruptive effect” on the Commonwealth. With respect to the zoning 
restrictions in Section 3304, the Court found that “permitting industrial uses as a matter of right in every type of 
pre-existing zoning district is incapable of conserving or maintaining the constitutionally-protected aspects of the 
public environment.”12 

Justice Baer concurred with the result, but relied on due process grounds. He stated that Act 13 forces municipalities 
to enact zoning ordinances that do not protect the due process rights of their citizens and that different landowners 
will be “arbitrarily impacted.” 

Justices Saylor and Eakin dissented. Justice Saylor argued that Act 13 is nothing “other than a non-arbitrary and 
non-discriminatory exercise of the General Assembly s police powers” designed to further the Commonwealth s 
economic and environmental interests. Justice Eakin stated that the Court relied on a theory not presented by the 
parties and that letting municipal officials sue the Commonwealth based on alleged violations of individual 
constitutional rights could lead to a “tide of mischief.” 

The Supreme Court resolved other issues, including the standing of the municipal petitioners, environmental group 
and medical doctor and the justiciability of the claims, but because those issues do not have a direct bearing on the 
practice of municipal solicitors, they are not a focus of this section. 

The Supreme Court also remanded the case back to the Commonwealth Court with instructions for it to determine 
whether additional sections of Act 13 were not capable of being severed from the sections that the Supreme Court 
ruled to be unconstitutional. The primary section was Section 3305, which granted the PUC authority to review local 
ordinances and issue orders as to whether those ordinances were in violation of Act 13 or the MPC. The PUC argued 
that Act 13 s requirement that municipalities lose their share of impact fee funds mandated that it exercise that 
authority, while the municipal petitioners contended that those provisions were not severable from the 
unconstitutional sections. 

On remand, the Commonwealth Court presented the issue as “whether the PUC s jurisdiction is so hollowed out that 
its remaining jurisdiction to consider whether a local ordinance violates Chapter 32 is non-severable.” The court held 
that because Sections 3303 and 3304 were unconstitutional, the final sentence of Section 3302 was “necessarily 
incapable of execution and is severed from the remaining valid provisions” of Section 3302. In addition, it found that 
the statutory scheme of Chapter 33 could not be implemented in the absence of Sections 3302 through 3304. As a 
result, “[l]ocal zoning matters will now be determined by the procedures set forth under the MPC and challenges to 
local ordinances that carry out a municipality s constitutional environmental obligations.”13 

The parties appealed the Commonwealth Court s July 2014 decision back to the Supreme Court, where it is pending. 
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Post-Ro inson Township Decisions 
Despite the certainty that the Robinson Township decision provided in terms of whether municipalities must satisfy 
the zoning requirements in Act 13, the decision also created a significant amount of uncertainty as to how much due 
diligence municipal governing bodies must conduct to ensure compliance with the Environmental Rights 
Amendment before they make decisions to approve or reject proposed natural gas operations (or other types of 
operations that are wholly unrelated to the natural gas industry; that question is not the subject of this chapter). 

There have been many lower court decisions that have since cited Robinson Township in some manner. However, at 
the appellate level, there is not currently a body of case law sufficient to give solicitors a firm understanding of how 
the Pennsylvania courts will apply Robinson Township. 

For example, in 2014, the Lycoming County Court of Common Pleas issued a ruling in a case in which a township 
granted a conditional use approval for a well pad in a residential agricultural district.1 There was one home within 
1,000 feet, but a large development within 3,000 feet. The court first ruled that the township s ordinance did not 
provide for oil and gas operations of the type proposed. It found that the proposed use was neither specifically 
permitted nor denied in the zoning ordinance. The court also found that the township did not make specific findings 
that the proposed use met three sections of its ordinance. 

The first section required that the permitted use be similar to and compatible with other uses in the zone. The court 
found that many of the questions on this point were unanswered by the applicant and that no one testified that the 
proposed use was similar to other uses in the district. The proposed use must be similar to explicitly permitted uses 
and, as referenced above, oil and gas drilling of this type was not expressly permitted in this zoning district. The 
court also rejected the argument that it was similar to public service facilities. 

The second section required that the proposed use meet the general purposes of the ordinance. The court found 
that the residential agricultural district had the purposes that you would expect of such a district and that the facts 
that were developed at the hearing conflicted with that purpose (volume of truck traffic, noise, flaring, length of 
disruption, etc.). The court also noted that the ordinance stated that proposed uses must “in no way” conflict with 
the general purposes of the ordinance. That meant there must be a 0% chance of a conflict, making it a nearly 
impossible standard to meet. 

The third section dealt with the health, safety and welfare of the neighborhood. The court noted that the applicant 
gave cursory testimony about the purported lack of an adverse impact, while, in contrast, the court found that the 
objectors “presented substantial evidence that there is a high probability that the use will adversely affect the health, 
welfare and safety of the neighborhood.” 

The court further held that “[n]either the Applicant nor the Board explained how unconventional natural gas 
operations are compatible with the permitted uses in this residential district” and referenced portions of the 
Robinson Tp. decision in which the Supreme Court discussed the impact of shale drilling does violence to the 
landscape. That case is currently pending before the Commonwealth Court and may provide additional guidance 
regarding the application of the Environmental Rights Amendment. 

More recently, in Pennsylvania Environmental Defense Foundation v. Commonwealth, in which the Commonwealth 
Court rejected challenged to the leasing of state land for natural gas operations, the Commonwealth Court gave 
some additional guidance to practitioners regarding the weight to be given to the Supreme Court s decision in 
Robinson Tp., given that it was rendered by a plurality of justices. The court cautioned that the decision is persuasive 
authority “to the extent it is consistent with binding precedent from [the Commonwealth] Court and the Supreme 
Court on the same subject.”15 Furthermore, it referenced the continuing viability of its test for constitutionality under 
the Environmental Rights Amendment, which it set forth in Payne v. Kassab.16 

There are also numerous substantive validity challenges that are pending in townships, many of which address the 
issue of whether municipalities have done enough to protect the environment. 
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Other Natural Gas Issues 
As the natural gas industry continues to develop in Pennsylvania, there are numerous additional issues that 
municipalities are facing on a consistent basis. Unfortunately, for many of these issues, the body of law is not fully 
developed, leading to some uncertainty for municipal solicitors attempting to give their municipal clients a clear answer. 

Seismic Testing. Seismic testing is used by natural gas operators to locate natural gas deposits. Because it 
sometimes involves trucks using “vibrosis,” or the vibrating method, and targeted blasting of explosives, it is 
common for municipalities to be concerned about the impact that the activity will have on their roads and on the 
property of their residents. In some instances, they have attempted to regulate them. 

In one case, a federal district court held that a township violated a seismic testing company s due process and equal 
protection rights when it attempted to ban seismic testing on township roads by refusing to enact an ordinance. 
The court made clear that seismic testing is permitted in Pennsylvania and that the township cannot “ban seismic 
testing by refusing to address the issue in a duly passed ordinance and by refusing to acknowledge the legitimate 
rights of seismic operators.”17 

In another, the Commonwealth Court ruled that agreements between the township and seismic testing company 
were not resolutions or ordinances entitled to the force of law.18 

Compressor Stations. There have also been lawsuits involving applications for compressor stations, including one 
that involved a request for a special exception to place compressor stations within a light industrial zoning district. In 
that case, the court found that a zoning hearing board erred in denying the request because it made no findings 
that objectors to the application demonstrated a high degree of probability that the proposed compressor station 
would substantially affect the health and safety of the community.19 

Pipelines. The extent to which municipalities may regulate pipelines is the latest front to open as the natural gas 
industry grapples with building the infrastructure necessary to bring natural gas to market and certain municipalities 
and citizen and environmental groups seek to stop or exert at least some control over them. There are numerous 
major projects planned or started, which will impact virtually the entire Commonwealth in some manner. 

Interstate pipelines are subject to the jurisdiction of the Federal Energy Regulatory Commission and safety issues 
affecting them are addressed by the United States Department of Transportation s Pipeline and Hazardous Materials 
Safety Administration. As a result, municipalities cannot prohibit the placement of a properly permitted interstate 
pipeline. However, they may work to influence the decision of FERC by providing evidence of the anticipated 
impacts of the pipeline. There are also many resources available to municipalities and their residents, including 
publications prepared by FERC and Penn State Extension.20 

In addition, the Public Utility Commission was recently faced with almost three dozen petitions filed by Sunoco 
Pipeline, which is seeking to construct the Mariner East pipeline, which will traverse the southern portion of the state. 
Sunoco Pipeline sought an order from the PUC that the valve control and pump stations that would be placed along 
the length of the pipeline do not need to satisfy zoning requirements. Two administrative law judges initially 
recommended that the PUC dismiss Sunoco Pipeline s petitions, but the PUC overruled their recommendation, 
found that Sunoco Pipeline was a public utility corporation and remanded the matter back to the administrative law 
judges for a determination as to whether the proposed facilities were necessary such that they need not satisfy the 
zoning requirements. However, Sunoco Pipeline withdrew the petitions after it determined that it could satisfy the 
affected municipalities zoning requirements or reconfigure the planned valve control and pump stations.21 

Leases. While municipal solicitors do not generally need to get involved in the negotiation or adjudication of oil and 
gas leases, the issue continues to be one ripe for dispute. There are numerous cases decided within the past couple 
of years that provide a good discussion of the current state of the law.22 
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XXVII Right-of-Way Management, Fee Assessment 
& Cost Recovery 

Daniel S. Cohen, Esquire (updated December 2014) 
Natausha M. Horton, Esquire 
Cohen Law Group 
413 S. Main Street, 3rd Floor 
Pittsburgh, PA 15215 
(412) 447-0130 
dcohen@cohenlawgroup.org 
nhorton@cohenlawgroup.org 

Pursuant to their police powers and other legal authority, townships of the second class have the right to manage 
their public rights-of-way and to assess fees for the use of those rights-of-way. While most townships currently 
charge minimal fees with respect to companies that use rights-of-way, recent developments have caused many 
municipalities to reevaluate their needs and assess more reasonable fees. One such development is that more 
companies are seeking to install wires, pipes, wireless facilities, and other equipment in the public rights-of-way. The 
growing number of installations creates a physical strain on the public rights-of-way and accelerates street life 
degradation, both of which require townships to invest more money in the maintenance and upkeep of affected 
rights-of-way. In Pennsylvania, townships are permitted to impose fees on companies using the rights-of-way, 
although such fees must be related to the township s actual costs in managing the rights-of-way. The following is a 
summary of such authority granted to townships under state statutory law, as well as case law. 

Legal Rights Regarding the ROW 
Under Pennsylvania statutory law, townships of the second class have significant power over the streets and roads 
within their jurisdictional boundaries. One such power enumerated in the Second Class Township Code, entitled 
“Public Safety,” provides that the board of supervisors “may adopt ordinances to secure the safety of persons or 
property within the township and to define disturbing the peace within the limits of the township.”1 Known as a 
township s “police powers,” it is well established that these powers are broad and substantial; they provide 
townships with significant discretion as to their exercise, and empower municipalities to enact regulations in 
furtherance of public safety. 

These police powers are strengthened by Section 1506 of the Second Class Township Code, entitled “General 
Powers.” This section affords a township the authority to “make and adopt any ordinances, bylaws, rules and 
regulations not inconsistent with or restrained by the Constitution and laws of this Commonwealth necessary for the 
proper management, care and control of the township and its finances and the maintenance of peace, good 
government, health and welfare of the township and its citizens, trade, commerce and manufacturers.”2 When read 
together, these two provisions provide considerable power to townships of the second class to adopt regulations in 
order to promote the general welfare and safety of township residents. 

Unlike similar provisions in the First Class or Third Class City Codes, the police powers provision of the Second Class 
Township Code has encountered little litigation related to fee assessment. That being said, it is likely that a 
Pennsylvania court reviewing such a matter would turn to related municipal authority for guidance and instruction 
when making a decision as to a township s breadth of authority over fee implementation and regulation. There are 
several influential cases involving the regulation of fee assessments pursuant to the Third Class City Code that may 
be utilized to provide a better understanding of the rights and restrictions to which municipalities are subject. 

In Adams v. City of New Kensington, the Pennsylvania Supreme Court, in interpreting police powers under the Third 
Class City Code, noted that “it is at once obvious that this provision [of the Code] constitutes a grant of extremely 
broad powers, and such ‘general welfare clauses have always been liberally construed to accord to municipalities a 
wide discretion in the exercise of the police power.” Additionally, the Supreme Court observed that a city s police 
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powers inherently include the power to assess reasonable fees to defray the expense of exercising that power. The 
Supreme Court stated that “[w]here the power exists to enact an ordinance as an exercise of the police power, 
there necessarily exists also the concomitant power to impose a license fee to cover the expense of regulation and 
supervision if such regulation and supervision are necessary or desirable for the public good.”3 

In G.C. Murphy Co. v. Erie Redevelopment Authority, the Erie Redevelopment Authority created a “transitway mall” 
district, which included the narrowing of State Street, the creation of a pedestrian walkway and the restriction of 
vehicular traffic. Commercial owners on State Street brought suit against the plan and the case was eventually 
appealed to the Pennsylvania Supreme Court. After citing the “police powers” provision, as well as provisions 
relating to the City s power over streets (discussed below), the Court declared that there is “no doubt that the 
broad grant of powers” reflected in these provisions “includes the power to make the physical alterations in State 
Street contemplated by the City Council and the Authority.”  

In the context of public utilities regulation, however, there are some constraints on the exercise of a township s 
police powers. In Bell Telephone v. Bristol Tp., Bristol Township imposed a “license charge or inspection fee of 25 
cents per pole per annum on all telegraph, telephone, trolley, electric light and similar poles erected within any 
public highway, road, street, avenue, lane or alleyway in the township.” The ordinances enacting the fee structure 
did not contain any provisions requiring the township to inspect the poles. Also, the yearly bills that the township 
sent to the owners of such poles “denominated the charge as a tax on the poles.” At trial, Bell Telephone asserted 
that the Public Utility Commission (PUC), rather than the township, had the power to regulate utilities within the 
boundaries of the township. The Bucks County Court of Common Pleas found in favor of Bell Telephone and held 
the “inspection fee” to be invalid. The court specifically noted that the regulation of public utilities falls under the 
purview of the PUC.5 

Though the verdict was not rendered in favor of Bristol Township, the court s review of the ordinance in the Bristol 
Township case is instructive in determining how to craft an effective, legally enforceable right-of-way ordinance, 
particularly as it applies to public utilities. Notably, the Bucks County Court of Common Pleas was clearly influenced 
by the fact that the ordinance in question was not a pole inspection fee, but rather a revenue-raising tax. The court 
was particularly swayed by the fact that the township referred to the inspection fee as a “tax” when collecting it 
from the owners of the poles. Furthermore, the court specifically stated that “th[e] ordinance fails to set any 
regulatory provisions which can in any way be related to the police powers of the municipality,” such as the general 
welfare or safety of the township s residents. In articulating its holding, the court reiterated this point: 

If the assessment is not considered to be a tax, it must be considered to be as in the nature of 
either an inspection or regulations charge of some sort. Obviously, an inspection fee without 
commensurate and appropriate follow up would be entirely valueless and meaningless… In any 
event, we are satisfied that if this assessment is for the purpose of in any way regulating or 
administering these facilities of the utility, the assessment is void and must be stricken.6 

If a township chooses to asses a fee on public utilities as part of its prescribed police powers, then it must clearly 
state the purpose of that fee, how the fee connects to the promotion of health, safety and/or welfare of township 
residents and the specific regulatory activities which the fee supports. Moreover, the mechanism for obtaining 
payment must be a “fee,” not a “tax,” that is, its purpose must be cost recovery, not revenue generation. The 
principle of cost recovery is more legally compelling than raising revenue. As far back as the case of Kittanning 
Borough v. American Natural Gas Co., the Supreme Court stated that “[i]f anything can be considered as settled 
under the decisions of our Pennsylvania courts, it is that municipalities under the guise of a police regulation cannot 
impose a revenue tax.”7 

Authority over Streets 
Townships of the second class have authority and control over the improvement of streets with their jurisdictional 
boundaries. Section 1671 of the Municipal Code states “[t]hat the municipal authorities and courts having jurisdiction 
in any city of this commonwealth shall have exclusive control and direction of the opening, widening, narrowing, 
vacating and changing grades of all streets, alleys, and highways within the limits of such city…”8 While this 
provision of the Municipal Code specifically affords such power over streets to cities, the Commonwealth Court has 
extended those powers to townships, as well.9 
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The townships authority over streets is underscored and arguably strengthened in the Second Class Township 
Code. Section 2304 of the Second Class Township Code states that “[t]he board of supervisors may by ordinance 
enact, ordain, survey, lay out, open, widen, straighten, vacate and relay all roads and bridges and parts thereof which 
are located wholly or partially within the township.”10 The Second Class Township Code expressly authorizes 
townships of the second class to control the appearance, construction and maintenance of their streets and roads. 
Similarly, Section 2308 of the Second Class Township Code addresses streets openings and repairs. It mandates 
that “[p]ublic roads in townships shall, as soon as practicable, be effectually opened. All public roads shall at all 
seasons be kept in repair and reasonably clear of all impediments to easy and convenient traveling at the expense of 
the township.”11 This provision is significant as it speaks to the township s police powers; it is also critical to the 
condition of one of the township s most important assets — its streets. 

Finally, while the Second Class Township Code does not contain a provision addressing a township s regulation of 
electric and telecommunication wires, it is likely that a court reviewing such regulation would find Section 50 of the 
Third Class City Code, and the cases related thereto, to be quite instructive in affording similar rights to a township 
of the second class. The Third Class City Code includes a provision granting specific authority to the city over 
streets, with respect to electric and telecommunications wires. Section 50 of the “Specific Powers” provision of the 
Third Class City Code grants a city the power to “define a reasonable district within which all electric light wires, 
telephone and telegraph wires shall be placed under ground in conduits owned and constructed either by the 
municipality or by corporations owning such wires.”12 Courts have upheld the implementation of this provision 
provided that the municipality does so in a reasonable manner. For example, In Penelec v. City of Erie, the Erie 
County Court of Common Pleas upheld a City of Erie ordinance requiring all wires to be placed underground by 
stating: “A company accepting a franchise that involves the use of the public streets of a city…must accept it subject 
to the continuous right of such municipality to perform its strictly legal functions and obligations. Such municipality 
must not divest itself of the governmental or police powers which it holds in trust for the public...”13 

Powers and Limitations with Respect to Public Utilities 
In addition to its general police powers and its authority over streets, townships also have specific statutory powers 
with respect to public utilities. Section 1991 of the Municipal Code, entitled “Use of Streets by Public Utilities,” 
provides, in pertinent part, that: 

The proper corporate authorities of [a] municipality shall have the right to issue permits 
determining the manner in which public service corporations…shall place, on or under or over 
such municipal streets or alleys…pipes, conduits, telegraph lines, or other devices used in 
furtherance of business; and nothing herein contained should be construed to in any way 
affect or impair the rights, powers, and privileges of the municipality in, on, under, over or 
through public streets or alleys of such municipalities, except as herein provided.1  

The operative part of this section is that municipalities have the legal right to issue permits to public utilities. The 
right to issue permits carries with it a concomitant right to charge a fee for such permits. 

A similar right for municipalities with respect to public utilities is embedded in the Pennsylvania Business 
Corporation Law. Section 1511, entitled “Additional Powers of Certain Public Utility Corporations,” primarily provides 
public utilities with the right to condemn property for utility-related purposes. Subsection (e) of the section, 
however, outlines the rights of utilities to use the streets and the parallel rights of municipalities to regulate that use. 
In pertinent part, that section states that “[b]efore entering upon any street, highway or other public way, the public 
utility corporation shall obtain such permits as may be required by law and shall comply with the lawful and 
reasonable regulations of the governmental authority having responsibility for the maintenance thereof.”15 This 
section mirrors Section 1991, described above, except from the perspective of the public utility. Section 1511(e) 
requires public utilities to obtain permits from the municipality, but it also requires that they comply with the “lawful 
and reasonable regulations” of the municipality. 

The challenge for municipalities occurs when their rights with respect to public utilities come into potential conflict 
with the regulatory authority of the PUC. The PUC was created by the Pennsylvania General Assembly in 1937 as a 
successor to the Public Service Commission, which was established in 1913. Pennsylvania Act 116 of 1978 created the 
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Public Utility Code as the primary source of the PUC s authority. There have been numerous cases that have 
addressed the relative powers of the PUC and municipalities, and the recent trend has been to limit municipal power 
over utilities. That being said, certain municipal powers remain and a carefully crafted regulatory ordinance with 
reasonable cost recovery fees will most likely be legally sustainable and withstand legal challenge. 

The general rule of thumb is that the Public Utility Code gives the PUC all-encompassing regulatory jurisdiction over 
the operation and rates of public utilities. For example, the Public Utility Code requires that “every public utility shall 
furnish and maintain adequate, efficient, safe and reasonable service and facilities...,” and that such service and 
facilities “shall be in conformity with the regulations and orders of the Commission.”16 Pennsylvania courts have 
consistently upheld this principle regarding the operation of public utilities ever since Public Service Commission 
was established.17 

In one instance, the Pennsylvania Supreme Court stated: “The legislature has vested in the [PUC] exclusive authority 
over complex and technical service and engineering questions arising in the location, construction and maintenance 
of all public utilities facilities.” The Supreme Court further noted that “[t]he provisions of the [Public Utility Code] 
together with accompanying regulations of the [PUC], have designed and developed the machinery which 
standardizes the construction, operation and services of public utilities throughout Pennsylvania.” Standardizing 
these rules prevents the problem of utilities having to adjust whenever they cross municipal boundaries such that 
the rules “become so twisted and knotted as to affect adversely the welfare of the entire state.”18 

The Pennsylvania Supreme Court has attempted to reconcile the statutory authority of municipalities with the 
authority of the PUC. In Duquesne Light Co. v. Monroeville, the Borough of Monroeville created an underground wire 
district pursuant to express statutory authority in the Borough Code. Duquesne Light and other utilities objected, 
claiming that the Borough Code provision was preempted by the Public Utility Code. The Supreme Court noted that 
its “established principle of construing two apparently conflicting statutes to give effect, if possible, to both.” It held 
that the Borough Code provision was not preempted by the Public Utility Code and that the Borough of Monroeville 
had the statutory power to define reasonable underground wiring districts. At the same time, it stated that the PUC 
has “exclusive regulatory jurisdiction over the implementation of public utility facilities,” including the underground 
facilities in the municipality.19 

In recent years, the Commonwealth Court, in particular, has taken a somewhat narrower view of municipal authority 
as it relates to the authority of the PUC with respect to public utilities. In Pennsylvania Power Co. v. Township of Pine, 
the Commonwealth Court held that Pine Township, a township of the second class, did not have the authority to 
order the Pennsylvania Power Company to place lines needed to provide service to a residential development 
underground. In deciding this case, the court agreed that Section 1991 authorizes municipalities to issue permits to 
determine the manner in which public utilities must place their equipment on, over, or under streets. The court 
stated that these permit powers are not unlimited, however, by noting that Section 1991 has been “repealed insofar 
as it is inconsistent with Section 1511 of the Business Corporation Law of 1988.” It focused on the Amended 
Committee Comment to Section 1511, which states: 

Reference in the last sentence of sub-section (e) to ‘permits is a codification of the prior law 
relating to the time and manner of opening a street, etc., and is not intended to imply a power 
to decide whether or not, and by whom a type of utility service may be offered by means of 
the contemplated facilities.” 

Critically, the court found that Section 1511(e) refers only to “matters of local concern” and that such matters include 
“the manner in which the street or highway is opened, back-filled, repaved, etc., the length of time that the 
excavation is open, the length the trench is opened at one time, the hours of excavation, etc.” The court held that, 
because underground installation of a distribution line within the township s rights-of-way is not a matter of local 
concern, the township has no authority to require Penn Power to proceed in that fashion.20 

Similarly, in PECO Energy Co. v. Township of Upper Dublin, the Commonwealth Court held that a township of the 
first class did not have the legal authority to regulate the manner in which public utilities trim trees in the ROW. The 
court reiterated that “the Public Utility Code is intended to be the supreme law of the Commonwealth in the 
regulation and supervision of public utilities.” While it acknowledged that municipalities have certain general powers 
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over public utilities in the public rights-of-way, specific actions of a municipality must be based on an express grant 
of power authorized by the State Legislature. The Upper Dublin court found no express grant of authority in the 
First Class Township Code for vegetation management and further found that the Public Utility Code contains such 
an express grant to public utilities.21 

Notably, none of the cases referenced herein, nor any recent cases, involve the assessment of right-of-way 
occupancy or street degradation fees on public utilities. If a township decides to enact a fee assessment-cost 
recovery program, it is critical that the township s regulatory framework addresses matters of local concern, that it 
does not interfere with the operations of public utilities, and that it relates directly to public safety and the physical 
maintenance of the township s streets. 

Conclusion 
Pursuant to Pennsylvania statutory law and case law, townships of the second class have the right to manage their 
public rights-of-way and recover fees incurred by the presence of public utilities in those rights-of-way via 
ordinance. Such an ordinance would be aimed at recovering township costs stemming from the presence and 
operations of public companies operating within the ROW. Enacting a new ordinance to establish right-of-way 
management authority would be an appropriate and reasonable exercise of municipal power that would be quite 
advantageous to any township. Not only would it allow the township to recover the costs it incurred in managing 
utility facilities, but it would also simultaneously permit the township to retain tax revenues paid by residents which 
would otherwise been expended on the management of the rights-of-way. 
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their police powers prescribe reasonable regulations as a protection to the health, lives, property and safety of their 
inhabitants, even as applied to public service corporations). 

18. County of Chester v. Philadelphia Electric Co., 420 Pa. 422, 218 A.2d 331 (1966). 

19. Duquesne Light Co. v.  orough of Monroeville, 449 Pa. 573, 298 A.2d 252 (1972). 

20. Pennsylvania Power Co. v. Township of Pine, 926 A.2d 1241 (Pa.Cmwlth. 2007) (it is worthy of note that the manner in 
which Pine Township ordered the electric utility to place its lines underground may have been a factor in the court s 
decision and was effectuated through the enforcement of a developer s agreement between the township and the owner 
of the residential development, rather than through the ordinance enacted by the township s governing body; in this case, 
the court distinguished the facts from those in Monroeville, stating that “here the Township never passed an ordinance or 
regulation pursuant to its home rule powers that would require a utility to place its lines underground.”). 

21. PECO Energy Co. v. Township of Upper Dublin, 922 A.2d 996 (Pa.Cmwlth. 2007). 
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XXVIII Municipal Regulation of Billboards 

J. Stephen Feinour, Esquire (updated April 2015) 
Nauman, Smith, Shissler & Hall, LLP 
200 North 3rd Street, 18th Floor 
Harrisburg, PA 17101 
(717) 236-3010 
sfeinour@nssh.com 

The outdoor advertising industry is one of the most heavily regulated industries in Pennsylvania. While billboard 
regulations can come from either state or federal law, depending on the roadway at issue, roughly 75% of all 
Pennsylvania roads and their appurtenant structures are regulated at the municipal level. Generally speaking, 
municipalities have broad police power to regulate the construction of billboards like other structures. Local police 
power allows a municipality to place restrictions on private land use in order to protect the “public health, safety, 
morals, or general welfare.”1 This power, however, is not absolute, but must instead comport with individual 
constitutional rights granted by both the Pennsylvania and United States Constitutions.2 

Historically, Pennsylvania courts have consistently recognized that the Pennsylvania Constitution protects an 
individual s right to enjoy one s property, which includes the right to erect structures like buildings or display signs.3 

A similar property right is also protected by the Due Process provisions of the United States Constitution, which 
prohibit undue government infringement on the right to enjoy one s personal property. Furthermore, billboards or 
signs enjoy an additional constitutional protection because such messages also constitute “speech,” and thus 
municipal regulation of billboards may also be subject to First Amendment challenges based upon a restriction on 
the constitutional right of free speech.5 

Individual property and free speech rights, however, must yield to the interests of the general public at times, 
namely when there is some need to protect the public health, morals, safety, or general welfare. Such municipal 
protections are deemed a legitimate exercise of the police power of the municipality. This local power is statutorily 
derived from the police power inherent in the state government through enabling statutes, namely Pennsylvania s 
Municipalities Planning Code (MPC).6 Therefore because local zoning ordinances are the typical means of regulating 
billboard use on private property, such ordinances must also comply with the MPC. 

The Pennsylvania Supreme Court, in the landmark decision of Robinson Tp. v. Commonwealth, affirmed that local 
governments have a substantial, direct and immediate interest in protecting their environment and quality of life 
under Article I, Section 27 of the Pennsylvania Constitution. That interest provided the foundation for the Supreme 
Court s invalidation of portions of Act 13 of 2012.7 The decision is viewed as providing further support for the local 
regulation of billboards and outdoor advertising where the municipality can substantiate that the regulation is 
necessary to protect local environmental, health and safety concerns. 

There are three levels of regulation of billboards in Pennsylvania. On the federal level, the Highway Beautification 
Act of 1965 governs billboards along the federal highways.8 On the state level, the Pennsylvania Outdoor 
Advertising Control Act of 1971 regulates billboards located along primary state highways.9 Finally, at the local level, 
municipal zoning ordinances govern billboards and other forms of outdoor advertising at all other locations. 

Local Zoning Ordinances Generally 
The MPC empowers municipalities to enact zoning ordinances which generally may permit, prohibit, regulate, 
restrict and determine: (1) uses of land; and (2) size, height, bulk, location, erection, construction, repair, 
maintenance, alteration, razing, removal and use of structures.10 Paralleling precisely the constitutional limits under 
the U.S. and Pennsylvania Constitutions,11 local ordinance provisions must bear a “reasonable relationship”12 to 
purposes of the MPC, namely to promote the health, safety, morals and welfare of the public,13 which is a legitimate 
and constitutional exercise of police power. Municipal regulations concerning billboards have been justified under 
the police power for a number of reasons, because billboards: (1) are temporary structures that are liable to be 

1   

mailto:sfeinour@nssh.com


 
 

                 
                    

               
                  

          

                
               

               
              

                
             

                
                
              

                     
                

             

               
               

               
              

               
                

                  
                

            

     
               

                   
                    

              
                 
                 

             
                

                
                  

             

  
               

                  
               

                
                  

              
                

SOLICITOR’S HANDBOOK 
Febru ry 2019 

blown down injuring pedestrians; (2) can gather refuse naturally and by intentional dumping; (3) may be used as 
public privies; (4) may serve as hiding places for criminals; and (5) may be put to use by disorderly persons for 
immoral purposes.1 Most importantly, billboards placed at certain at corners or curves in the roadway may obstruct 
the vision of drivers and thereby constitute a traffic hazard, and the safety of public highways is certainty ample 
justification for a billboard regulation that is “reasonably related” thereto.15 

Aesthetics 
Due to the negative characteristics of billboards, a municipality may be zoned according to districts (i.e. residential, 
commercial, industrial, etc.) and may prohibit or regulate advertising in areas whose character, such as residential 
districts, is inconsistent with the use of such advertising.16Municipalities should be cautions here because poor “aesthetics” 
alone “may not furnish the sole basis for [billboard] regulation.”17 The Pennsylvania Supreme Court in Exeter Tp. noted 
that “since billboards are not objectionable per se, a blanket prohibition on billboards without justification cannot pass 
muster.18 However, “aesthetics and property values are legitimate considerations in a township's exercise of its zoning 
power to promote the general welfare.”19 The interest of local municipalities in the protection of the environment and 
quality of life within the municipality further strengthens the ability of the municipality to regulate billboards and 
similar outdoor advertising devices.20 The Pennsylvania Supreme Court aptly stated “Beauty may not be queen, but 
she is not an outcast beyond the pale of protection or respect. She [must] at least shelter herself under the wing of 
safety, morality, or decency.” Therefore, it would benefit a municipality to have some evidence of an expected 
decrease in property values that would result from placing a billboard in some neighborhood.21 

When a zoning ordinance fails to permit a particular lawful use throughout a municipality, the defending 
municipality must adduce evidence supporting the ban of the use throughout the municipality and cannot merely 
rely upon evidence demonstrating only that health, safety and welfare concerns support a prohibition at particular 
locations. The Pennsylvania Commonwealth Court held that Haverford Township failed to prove a substantial 
relationship between the total exclusion of billboards under its zoning ordinance and the public health, safety, 
morality or welfare where the township adduced only evidence as to whether the specific billboards proposed by 
the applicant were suitable or appropriate and not as to whether a billboard of any configuration would be suitable 
at any site within the township. Accordingly, the Court found that the Haverford Township Zoning Ordinance 
violated the applicant s state constitutional right to the enjoyment of its private property.22 

Size, Height and Physical Restrictions 
A municipality may generally regulate the size and heights of billboards.23 For instance, a local ordinance restricting 
the size of billboards to 50 feet wide and 25 feet high was not an unreasonable regulation where testimony showed 
that on such a low-traffic road, the signs could be easily viewed by passing motorists, and thus, were as effective as 
larger signs.2 “A zoning authority can establish rigorous objective standards in its ordinance for size, placement, 
materials or coloration of signs to insure that their offensiveness is minimized as much as possible.” Such objective 
standards are upheld if they are reasonably related to maintaining the aesthetics of an area and fostering public 
safety through preventing the distraction of passing motorists.25 A municipality can also prohibit flashing “running 
lights” on signs if there is sufficient evidence showing these lights as being intrusive on neighboring property 
owners.26 What is important is that the municipality make its conclusions based on a sufficient body of evidence 
that shows how the ordinance promotes the public health, safety, morals or welfare. This is very difficult (if not 
impossible) to do for an ordinance that completely bans billboards throughout an entire municipality.27 

Completely Banning Billboards 
To be constitutional, complete bans against billboards must show “a more substantial relationship to the public 
health, safety, morals and general welfare than an ordinance which merely confines that business to a certain area in 
the municipality.”28 Such bans come in two forms: de jure and de facto prohibitions. A de jure prohibition is where 
an ordinance facially prohibits all billboards within a municipality. A de facto prohibition, while appearing to permit a 
use on its face, when actually applied, acts to prohibit the use throughout the municipality. To determine whether an 
ordinance passes constitutional muster, Pennsylvania courts weigh the rights of the advertiser against the interests 
of the general public welfare. This entails a two-step approach: First, courts consider whether the advertiser has 
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overcome the presumed constitutionality of an ordinance by showing that it excludes billboards as a use. If it cannot, 
the ordinance is upheld. Second, if the advertiser meets its initial burden, the court will consider whether the 
municipality has presented sufficient evidence to show that the exclusionary regulation bears a substantial relationship 
to the public health, safety, morality, or welfare. Where it cannot make such a showing, the ordinance is unconstitutional. 

De jure prohibitions. In Borough of Dickson City v. Patrick Outdoor Media, Inc., the advertiser met its burden of 
proof by showing that the borough ordinance banned all “off-site” advertising within the borough. In an attempt to 
meet its burden the borough elicited the testimony of the police chief who stated that in his opinion, “eighty percent 
of our accidents on Route 6 [are] because of inattentiveness of the driver where they turn their head for one second 
and you have an accident.” However, the police chief admitted that of some three hundred auto accidents which 
occurred on Route 6 during 1982, not one was ever attributed to the distraction of the driver's attention by a 
billboard. The borough offered no other evidence to prove its ban on “off-site” billboards bore a substantial 
relationship to the public health, safety, morality, or welfare. The court thus concluded that the ordinance 
prohibiting “off-site” advertising throughout the Borough was unreasonable and invalid.29 

For example, in Lamar Advertising of Penn., LLC v. ZHB of Borough of Deer Lake, the Commonwealth Court held 
that a zoning ordinance which did not allow for any “off-site” advertising operated as a de jure exclusion. Because 
de jure exclusions are unlawful the court required the Borough to allow “off-site” signage. However, the court 
explained that the now permitted use was still subject to the zoning laws and thus, allowed the ZHB to subject the 
off-site signage to the same size restrictions already applied to on-site advertising.30 

As another example, in Norate Corp. v. Zoning Bd. of Adjustment of Upper Moreland Tp., the Supreme Court, after 
noting that courts now look with more liberality upon a municipality s police power as to regulation of sign 
advertising, explained that a sign ordinance which purports to ban and prohibit all “off-site” sign advertising 
throughout the entire township without any regards to districts, size of signs, or other considerations is too general, 
too broad, and unreasonable. Thus, the court held that the sign ordinance was invalid as an improper exercise of the 
township s police power.31 

Another important note stemming from Norate is that an otherwise invalid de jure exclusionary ordinance may not 
be saved by providing for special exceptions without sufficient standards. A ZHB s power arises solely from the 
ordinance and the enabling statute. In Norate, the ordinance provided for special exceptions but delineated no 
standards for granting those exceptions. Thus, the ZHB was constitutionally powerless to grant any exceptions. For 
this reason, the existence of a special exceptions clause did not save the otherwise invalid ordinance. 

De facto prohibitions. In Exeter Tp., the Supreme Court held that an ordinance was de facto exclusionary because it 
restricted the size of commercial outdoor advertising signs to 25 square feet which effectively prohibited billboards 
throughout the township. The Court based its holding on the fact that the advertising industry standards set 
billboard size at either 300 or 672 square feet, and on testimony that 25 square foot billboards would be completely 
inadequate for conveying messages. In a failed challenge to the assertion that the size restriction was de facto 
prohibitory, the township only presented evidence that other conforming signs existed throughout the township. 
The Court held that this evidence was insufficient to rebut the de facto exclusionary finding. [Note that the court left 
the door open for situations where a municipality can support some size limitations with sufficient evidence—a door 
that in 2012, the Commonwealth Court in Interstate Outdoor Advertising walked through.]32 The township also 
failed to justify the prohibition because it did not support it with proof that it is substantially related to the public 
health, safety, morality or welfare. As the court noted, “the Board made no findings as to whether [the ordinance s] 
exclusionary effect on billboards throughout the Township was justified by the Township's concerns for aesthetics 
and traffic safety along U.S. Route 422.”33 Again what all these cases show is that a municipality must justify its 
actions by relying on a sufficient body of evidence that demonstrates how the ordinance promotes the public 
health, safety, morals or welfare. 

The doctrine was furthered in Smith v. Hanover Zoning Hearing Bd., where the court found that the Hanover Zoning 
Hearing Board s denial of permits for two LED illuminated billboards was not an unconstitutional de facto ban of 
billboards. The court analyzed the municipal restriction of only allowing billboards if: (1) placement in Heavy Industry 
district; (2) maximum size of 300 feet, and (3) maximum sign height of 25 feet. The court determined none of the 
restrictions presented a de facto ban. First, the restrictions could not be invalidated simply because it may deprive 
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the owner of most lucrative and profitable uses; so long as the property in question may be reasonably used for the 
purposes permitted under the ordinance, the owner may not legally complain. Second, the applicant failed to 
present evidence of why a 300 foot size limitation would effectively bar all billboards from borough, considering the 
applicant's own zoning application proposed construction of two 242–square foot signs. Finally while the applicant 
introduced expert testimony of engineer, who stated that 35–foot height limitation for billboards would increase 
traffic safety by eliminating overlap between lower, on-premises signs and higher, free-standing billboards, the 
expert's testimony did not establish that 25–foot height limitation had the effect of barring all free-standing 
billboards from the borough.3 The court s decision reaffirms the great deference given to municipalities when 
regulating signs through zoning laws. 

Land Development Requirements 
In 2007 the Pennsylvania Supreme Court held that the erection of a billboard did not, by law, constitute “land 
development” under the Pennsylvania Municipalities Planning Code (MPC) or the township subdivision and land 
development ordinance.35 Thus, as a result of the Court s decision, municipalities can no longer require advertisers 
and landowners to go through the cumbersome, costly, and often prohibitive land development process before 
erecting billboards on their property. 

First Amendment Issues 
The First Amendment to the United States Constitution states in part that “Congress shall make no law . . . abridging 
the freedom of speech.”36 On the other hand, municipalities have the power to zone through the police power of 
the state. When zoning ordinances attempt to limit billboard advertising, these two rights conflict, and the power to 
zone can sometimes infringe upon a person s freedom of speech. An important factor under First Amendment 
analysis is whether the speech is commercial speech, and whether the ordinance is content-neutral or content-specific. 

In the context of commercial speech, federal courts have consistently held that municipalities have a legitimate 
interest in the aesthetics of their community and safety of their highways. However, the burden is on the 
governmental entity to show its restriction is constitutional and will not be satisfied by mere speculation or 
conjecture; rather, a governmental body seeking to sustain a restriction on commercial speech must “demonstrate 
that the ordinance serves a “substantial governmental interest” and is no more restrictive “than necessary to 
advance that interest.”37 

For instance, in Interstate Outdoor Advertising, a township ordinance completely banned billboards, and all types of 
signs immediately adjacent to interstate 295. The ordinance allowed for other types of signs, and further allowed 
those signs to contain commercial or noncommercial speech. Finally, the ordinance was content-neutral because the 
restriction was not based on content. The Third Circuit Court of Appeals held that the ordinance was content-neutral, 
advanced a substantial interest of the township (community aesthetics and traffic safety), and consequently did not 
violate the advertiser s commercial or non-commercial speech. That holding was despite the fact that the advertiser 
presented expert testimony which indicated that billboards would not increase road hazards. The court explained that 
the township had presented sufficient evidence on the fact that the billboards would increase driving hazards, and 
further that the judgments of a municipality as to the safety and well-being of its own citizens are given substantial 
deference. Note that courts allow municipalities to rely on evidence from studies carried out by other entities. In other 
words, municipalities do not have to carry out their own studies if comparable studies have been conducted.38 

LED/Digital Billboards 
The current hot-button issue in billboard law centers on the newest innovation in the billboard industry - LED/ 
digital billboards. 

In the United States, only about 4,000 of the nation s 450,000 billboards are digitized, but industry insiders believe 
that this number will rapidly grow in the upcoming years. One expert projects that digital billboards will soon 
represent 15% of all billboards nationwide. Space on digital billboards also allows advertisers to make more money, 
partly because multiple advertisements can be run on the same board. Digital signs are also being used by 
businesses, schools, and other community groups to advertise or provide community messages. 
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Digital billboards have the ability to change messages at intermittent periods ranging from 8 seconds to 30 minutes 
(or more). Further, digital billboards can be operated at a range of illumination levels. As we move in to the future, 
municipalities will likely have to enact zoning ordinances which limit changeability rates and illumination levels. 
Municipalities across the country are now debating whether to allow digital billboards within their borders. Strong 
advocates argue on both sides of the debate. Pro-digital billboard advocates argue that digital billboards provide 
technically superior advertising, while at the same time providing public benefits because of their ability to display 
public safety alerts (amber alert, silver alert, and accident notification) and community messages. 

Many digital billboard providers have made agreements with law enforcement agencies to publish information and 
warnings in specific situations. Specifically, billboard companies have agreed to publish messages in response to 
AMBER alerts (child abduction alert system), Silver alerts (public notification system in the United States which 
broadcasts information about missing persons – especially seniors with Alzheimer's Disease, dementia, or other 
mental disabilities – in order to aid in their return), accident alerts, and other public safety related notifications. 

One example of the public safety benefits digital billboards can provide is illustrated by looking at the aftermath of 
the Boston Marathon bombings. On the day of the Boston Marathon bombings digital billboards around the city of 
Boston were converted into giant public message boards that warned local citizens of the bombings and the 
associated dangers (The signs read “Two Explosions At Marathon Finish”). Thus, the billboards helped both law 
enforcement and the local community to react to a crisis situation. 

Opponents argue that digital billboards are even more distracting than traditional billboards to motorists and 
further, that the digital billboards constitute a nuisance to local residents. Rather than settling the debate, recent 
studies on digital billboards have fueled the debate on danger. 

A 2007 Virginia Tech Transportation Institute study found that digital billboards do not cause different driver 
behavior as compared to conventional billboards. However, critics note that the study was financed by the billboard 
industry and that the study was rejected for publication in 2008 by the Transportation Research Board because 
reviewers found it to be biased. 

The Swedish National Road and Transport Research Institute published the results of its digital billboard study in 
2013 which showed that drivers looked at digital billboards significantly longer than they did at other signs on the 
same stretch of road, with the digital signs often taking a driver s eyes off the road for more than two seconds. 
(Note that a well-regarded 2006 study by Virginia Tech for the National Highway Traffic Safety Administration 
found that anything that takes a driver s eyes off the road for more than two seconds greatly increases the risk of a 
crash. The study also found that nearly 80 percent of all crashes involved driver inattention just prior to (within 3 
seconds) crash.) 

The Federal Highway Administration released the results of its study in December 2013, which showed that drivers 
look at digital billboards for a fraction of a second longer than static billboards. However, the FHWA concluded that 
the amount of time the average driver spent looking at digital billboards does not make them more distracting than 
static billboards. 

Opponents also argue that digital billboards constitute a nuisance and detract from area aesthetics 

Opponents argue that digital billboards detract from aesthetics in the same way that traditional billboards do. 
Additionally, opponents argue that digital billboards also emit light pollution which detracts from the aesthetics of 
an area and, in certain instances, may act as a nuisance to neighboring landowners who have windows facing the 
digital billboard. 

The Courts of jurisdiction outside Pennsylvania have held that restrictions upon digital billboards which are content 
neutral are supported by aesthetic and safety concerns, and do not effect a total ban on digital billboards in 
violation of the First Amendment and are constitutional. 

In Summit Media, LLC v. City of Los Angeles, the Los Angeles Superior Court ordered two prominent sign 
companies, Clear Channel and CBS Outdoors, to turn off more than 75 digital billboards. The California Supreme 
Court declined to hear the case in February, and the signs were ordered to be shut down by April 15. In 2002, 
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Los Angeles city council amended the Los Angeles Municipal Code to establish a permanent, general ban on new 
off-site signs throughout the city. The 2002 sign ban also applied to “alterations or enlargements of legally existing 
off-site signs. Following the ban, the City entered into a settlement agreement with numerous advertisers which 
allowed them to update a certain number of signs per year. In 2008, the City also enacted ordinances specifically 
prohibiting off-site digital signs.39 

In Summit Media, the court held that permits authorizing the addition of digital displays to existing billboards, issued 
pursuant to a settlement agreement exempting certain billboard companies from city billboard ordinances, were 
void, and thus the city was required to revoke each permit. The court ruled that the settlement agreement was an 
ultra vires action and, therefore, the advertising companies had no right to rely on it. 

In Naser Jewelers, Inc. v. City of Concord, the First Circuit Court of Appeals held that city ordinance which 
completely banned signs which displayed electronically changeable messages did not violate advertiser s First 
Amendment rights. The court reasoned that the ordinance was content neutral, supported by sufficient aesthetic 
and safety concerns, and left open reasonable alternative forms of communication such as static billboards or 
manually changeable signs. 0 

The District Court held in Clear Channel Outdoor, Inc. v. City of New York, that the New York City zoning regulations 
which limited the placement of illuminated signs to certain commercial districts within the City did not violate the 
First Amendment. The court reasoned that this specific regulation of commercial speech directly advanced the 
city s interest in improving the attractiveness of city buildings and streets, and was no more extensive than 
necessary. Metro Fuel operated approximately 440 panel signs in New York City. The panel signs were internally 
illuminated, meaning that they contained posters lit from behind by fluorescent bulbs. This type of illuminated sign 
was prohibited by zoning regulation in many of the zoning districts where the signs were located. The City had 
taken steps to enforce the zoning regulations and Metro Fuel turned to the court for relief. 1 

The New Jersey Superior Court in E&J Equities, LLC v. Board of Adjustment of Twp. of Franklin, held that a total ban 
on digital billboards violated the advertiser s First Amendment rights because the municipality had not offered 
sufficient evidence to support the ban. 2 

What the First Amendment cases highlight is, while Municipalities may enact ordinances which have a very real 
impact on commercial free speech, if it regulates signage based on content, or completely bans signage, without 
strong justification, there is a real danger that the ordinance will be found unconstitutional. On the other hand, 
content-neutral regulations, rather than complete prohibitions, will be more difficult to strike down under the First 
Amendment because the federal courts give great deference to a municipality s determination that the signage will 
affect aesthetics and road safety. However, it is always wise to make sure restrictions are carried out in the least 
intrusive manner and are backed by sufficient evidence justifying their enactment. 
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23. Interstate Outdoor Adver., L.P. v. Zoning Hearing  d. of Warrington Tp., 39 A.3d 1019, 1027 (Pa.Cmwlth. 2012). 

24. Id. (holding that restricting size of billboards to 50 feet wide and 25 feet high was not a de facto prohibition on billboards 
because on such a low-volume road, the signs could be easily viewed by passing motorists). 

25. Id. (citing Atlantic Refining and Marketing Corp. v.  oard of Comm’rs of York Tp., 147 Pa.Cmwlth. 418, 608 A.2d 592, 594 
(1992)). 

26. Id. 

27. Norate Corp. v. Zoning  d. of Adjustment of Upper Moreland Tp., 207 A.2d 890, 894 (1965); Lamar Advertising of 
Pennsylvania, LLC v. Zoning Hearing  d. of  orough of Deer Lake, 915 A.2d 705 (Pa.Cmwlth. 2007). 

28. Honey  rook Tp. v. Alenovitz, 430 Pa. 614, 620, 243 A.2d 330, 333 (1968). 

29.  orough of Dickson City v. Patrick Outdoor Media, Inc., 496 A.2d 427 (Pa.Cmwlth. 1985). 

30. Lamar Advertising of Pennsylvania, LLC v. Zoning Hearing  d. of  orough of Deer Lake, 915 A.2d 705 (Pa.Cmwlth. 2007). 

31. Norate Corp. v. Zoning  d. of Adjustment of Upper Moreland Tp., 207 A.2d 890, 894 (1965). 

32. See note 9, supra, and accompanying text. 

33. Township of Exeter v. Zoning Hearing  d. of Exeter Tp., 599 Pa. 568, 585, 962 A.2d 653, 663 (2009). 

34. Smith v. Hanover Zoning Hearing  d., 78 A.2d 1212 (Pa.Cmwlth. 2013). 

35. Upper Southampton Tp. v. Upper Southampton Tp. Zoning Hearing  d., 594 Pa. 58, 934 A.2d 1162 (2007). 

36. U.S. Const. amend. I. 

37. Interstate Outdoor Adver., L.P. v. Zoning  d. of Tp. of Mt. Laurel, 706 F.3d 527, 530 (3d Cir. 2013). 

38. Id. 

39. Summit Media, LLC v. City of Los Angeles, 211 Cal.App.4th 921 (Cal.Super. 2013). 

40. Naser Jewelers, Inc. v. City of Concord, 513 F.3d 27 (1st Cir. 2008). 

41. Clear Channel Outdoor, Inc. v. City of New York, 608 F.Supp.2d 477 (S.D.N.Y. 2009). 

42. E&J Equities, LLC v.  oard of Adjustment of Tp. of Franklin, SOM-L-1526-10 (Law Div. Jan. 4, 2013). 
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XXIX Stormwater Management 

Robert L. Collings (updated October 2015) 
Schnader Harrison Segal & Lewis LLP 
Suite 3600, 1600 Market Street 
Philadelphia, PA 19103-7286 
215-751-2074 
rcollings@schnader.com 

The federal Clean Water Act1 seeks to improve the quality of rivers, streams, lakes and their associated surface 
waters by requiring “point source” discharges of “pollutants” into such waters to have a discharge permit restricting 
the amounts of pollutants discharged by imposing limits, and by funding various programs to deal with “nonpoint 
sources”, which are uncollected natural flows of water carrying pollutants. Pollutants picked up by stormwater and 
then discharged into surface water were considered a low environmental priority in the 70 s and early 80 s. 
Stormwater pollutant discharge is now the subject of specific point source permitting requirements. The extent of 
stormwater conveyance systems constructed or maintained and operated by municipalities makes this permit 
program an enormous potential expense, and noncompliance may expose municipalities to liability for fines and 
costly remedial sanctions through government enforcement at the state or federal level or citizen lawsuits by 
private groups. This chapter examines the federal law and program, state implementation and legal liabilities. 

What is a Point Source? 
Under federal law and state regulations, a point source is “any discernible, confined and discrete conveyance, 
including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container . . . from which 
pollutants are or may be discharged.”2 In the context of community development actions even water channels 
resulting from landscaping or earth moving, such as stormwater swales or dikes, are considered point sources. 

What is a Pollutant? 
A pollutant is a “dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions, 
chemical waste, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar 
dirt, and industrial municipal and agricultural waste discharged into water.”3 Almost anything but pure water may 
qualify. 

Basic Prohibitions/Source of Liability 
No person may discharge a pollutant from a point source into waters of the United States or the Commonwealth 
unless that person has a permit and complies with the permit. State law (the Clean Streams Law) requires permits 
for discharges of sewage or industrial waste, and authorizes the Pennsylvania Department of Environmental 
Protection to require permits for any other activity presenting a danger or pollution to waters of the 
Commonwealth.5 

Municipalities Covered 
Both federal law and state law include municipalities and municipal authorities within the definition of persons 
covered by those laws.6 State law includes “any county, city, borough, town, township, school district, institution or 
any authority created by one or more of the foregoing.” 

Stormwater as a “Discharge of Pollutants” 
EPA initially attempted to exclude stormwater from regulation under the Clean Water Act and its National Pollutant 
Discharge Elimination System (NPDES) permit program. A citizen group sued, and the D.C. Circuit Court of Appeals 
held that point source discharges of stormwater must be regulated.7 In 1987, Congress specifically legislated 
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requirements for a permit program for stormwater discharges, setting deadlines and priorities for regulation.8 Since 
that time, several studies have documented the increasing significance of stormwater runoff as a source of 
pollution.9 Increasing pollution controls on discharges of industrial and other wastewaters and sewage have 
decreased their relative environmental impact, increasing the significance of stormwater pollution control for the 
attainment and maintenance of water quality standards. 

Relationship of Federal/State Law 
Pennsylvania has an established regulatory program for permitting discharges to state waters under the Clean 
Streams Law.10 This statute and its implementing regulations have been approved by EPA as equivalent to federal 
law. Therefore, the state NPDES permit program administered by the Pennsylvania Department of Environmental 
Protection (DEP) is the appropriate body for issuing permits. This authority is not delegated to the local level. 

Pennsylvania DEP has entered into binding agreements with EPA to implement federal program requirements such 
as stormwater permitting within the Commonwealth, pursuant to its laws. However, the federal EPA retains the right 
to veto permits not conforming to federal requirements, to issue federal permits in limited instances and to enforce 
federal prohibitions against unpermitted discharges. Therefore, while EPA may not enforce its own permit rules 
directly, it may veto DEP permits which do not conform to those requirements, it may issue a federal permit if DEP 
refuses to correct a deficient permit, and it may assess penalties and enforce compliance with permit requirements 
directly against municipal stormwater point source discharge if DEP fails to issue an EPA-approved permit. 

In practice, DEP is committed under its own laws to regulating point sources, and has phased in its program in 
accordance with federal schedules to assure consistency with other states. However, DEP reserves the right to 
regulate specific problem discharges, when identified, as necessary to assure compliance with state standards and 
laws. DEP is also committed to assisting municipalities to integrate their planning obligations under the Pennsylvania 
Storm Water Management Act11 within permit requirements. 

The Federal Program: Municipal Separate Storm Sewer Systems 
Section 402(p) of the Clean Water Act12 authorizes EPA to issue permits for a “discharge from a municipal separate 
storm sewer system ( an “MS4”) serving a population of 250,000 or more” (subsection 402(p)(2)(c)), and “a 
discharge from an MS4 serving a population of 100,000 or more but less than 250,000” (subsection 402(p)(2)(d)). 
Permits for municipal systems may be on a systemwide or jurisdictionwide basis. 

The two basic control requirements for such discharges are: (1) effective prohibition of non-stormwater discharges 
into the storm sewers and (2) controls to reduce the discharge of pollutants to the maximum extent practicable, 
including management practices, control techniques and system, design and engineering methods and any other 
provisions the EPA or the state determines appropriate for the control of these pollutants.13 The “effective 
prohibition” requirement does not prohibit permitted discharges. Specific controls are developed by each permittee 
subject to government approval. 

In December of 1999, EPA issued rules for a Phase II program1 regulating many municipal separate storm sewer 
systems in smaller municipalities located within “urbanized areas.” These rules are being implemented by the DEP in 
Pennsylvania. See the DEP Comprehensive Stormwater Program, below. Litigation is proceeding in federal court to 
require EPA to expedite its regulation of smaller MS4s. 

Current Applicability 
EPA regulations currently define an (MS4) as a “conveyance or system of conveyances (including roads with 
drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm drains) 
owned or operated by municipalities, and designed or used for collecting or conveying stormwater.”15 

Large MS4s are those located in an incorporated place with a population of 250,000 or more, or in a county with 
urbanized, unincorporated area with a population of 250,000 or more. For Pennsylvania, 40 CFR Part 122 Appendix 
F lists two cities subject to these rules – Philadelphia and Pittsburgh. No Pennsylvania counties are listed as large MS4s. 

185 



 
 

               
                

             

                
                

                
  

              
         

        
                  

  
               

                

               
                 

      

               
               

                   
      

       
              

                 
    

           
                 

          

 

 

      

      

            
   

         

                 
      

SOLICITOR’S HANDBOOK 
Febru ry 2019 

Medium MS4s are those located in incorporated places with a population between 100,000 and 250,000, or 
unincorporated urbanized areas with such populations. 40 CFR Part 122 Appendix G lists Allentown and Erie as 
cities with medium MS4s. No unincorporated areas in Pennsylvania are listed in Appendix 1. 

Small MS4s are located within municipalities with populations of fewer than 100,000 persons but which are situated 
in “urbanized areas, or designated for regulation based on water quality plans or significant water quality impacts.” 
See 40 CFR §122.32. “Urbanized Areas” are defined by the 2000 census. There are approximately 700 such 
municipalities in Pennsylvania. 

Smalls MS4s must either obtain an individual NPDES permit, DEP Doc. 3800-PM-BPNPSM 0200 (available at 
www.elibrary.dep.state.pa.us/dsweb/View/Collection-10926), or apply for coverage under the general permit, PAG-
13 DEP Doc. 3800-PM-BPNPSM 0100, (available at www.elibrary.dep.state.pa.us/dsweb/View/Collection-9457), or 
file for a waiver demonstrating that they meet the federal EPA waiver criteria in 40 CFR §122.32(d) or (e). 

Other Stormwater Sources 
Municipalities may want to monitor the state regulation of stormwater discharges for industrial sites and from 
construction sites within their borders. Such discharges may affect water quality and trigger additional controls on MS4s. 

Industrial sites should have an individual NPDES permit that includes stormwater requirements. See 40 CFR §122.26 
and DEP permit regulations. The General NPDES Permit may also be applicable to some industrial point sources of 
stormwater. See PAG 03 (Doc. No. 3800-PM-WSFR0083). 

Construction sites usually file for coverage under the stormwater general NPDES permit, PAG-02, Doc. No. 3150-
PM-BWEW0280. Note that this general permit is issued and administered by the DEP Bureau of Waterways 
Engineering and Wetlands under the Rules at 25 Pa. Code Ch. 102 (rather than the Bureau of Point and Nonpoint 
Source Management which oversees municipal stormwater permits). 

Current Requirements – The DEP Comprehensive Stormwater Program 
Large and medium MS4s have individualized permit program requirements. These may be of interest to 
municipalities with small MS4s if there are problems using the basic DEP programs for small systems, but that 
situation will not apply generally. 

The DEP Comprehensive Stormwater Management Policy (Doc. 392-0300-002), adopted and effective September 
28, 2002 implements the EPA mandates by using Act 167 plans, general permits and individual permits to require 
covered small MS4s to develop and implement the following EPA-mandated programs: 

• public education 

• public involvement 

• eliminating discharges not composed entirely of stormwater 

• erosion and sediment controls for construction activities 

• use of best management practices (BMPs) to manage post construction stormwater from new 
development and redevelopment16, and 

• pollution prevention through good housekeeping practices for municipally operated systems.17 

The key objectives of the policy are to comply with federal programs, protect water quality, minimize paving, and 
preserve infiltration and runoff characteristics during development. 
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Deadlines 
Municipalities covered by the Phase II program for small MS4s were required to file a permit application, or a notice 
of intent to be covered by a general permit, by March 10, 2003.18 This deadline has not been extended, although 
states have not yet issued permits for many small M4s. These municipalities may have stormwater ordinances that 
already require Best Management Practices to be incorporated in local project designs. 

Enforcement 
Both federal and state law provide substantial penalties, both civil and criminal, for failure to comply with the law. 
Fines of $27,500 per day may apply. More importantly, private citizens may enforce noncompliance directly after 
notice to EPA and DEP. If the law applies to a system, EPA and DEP may not excuse compliance to protect against 
citizen action. They must commence and prosecute any action seeking compliance with the law or citizen 
enforcement may proceed. 

Exclusions 
Combined (storm and sanitary) sewer systems connected to a sewage treatment plant are not subject to these 
rules. Dischargers of stormwater runoff combined with municipal sewage are point sources that must obtain NPDES 
permits requiring secondary treatment unless special policies apply. For example, in some cases treatment may not 
be required for combined sewer overflows (CSOs) where a program is in place under an agreement or court decree 
to implement major compliance projects over time in connection with alternatives that do not require secondary 
treatment under certain conditions. In the absence of such commitments, permit requirements are also subject to 
federal, state or citizen enforcement. Some waters of the United States used to carry stormwater may not have 
been regarded as discharges in the past, but these exceptions may be reviewed under new federal rules adopted in 
2015. Federal courts have already ruled that stormwater channels in Los Angeles are regulated as waters of the 
United States. 

Pennsylvania Stormwater Management Plans 
Stormwater drainage over land is also closely regulated to prevent erosion and reduce subsequent quality impacts 
from discharges. DEP provides technical guidance to municipalities, and may compel municipalities to develop 
stormwater management plan ordinances. But the implementation is done through local ordinances as part of the 
municipal planning process.19 These plans may be revised in conjunction with meeting the EPA-mandated 
stormwater permit requirements. 

Finding Resources for Developing Municipal Stormwater Infrastructure and 
Best Practices Controls 
The Pennsylvania Infrastructure Investment Authority Act, Act 16-1988, 35 P.S. §751.1 et seq., created Pennvest. 
Pennvest issues grants or loans for eligible costs of covered wastewater infrastructure projects. The guidelines are in 
the Pennsylvania Code at 25 Pa. Code Ch. 961. Grants are available where loans cannot be repaid, but loan 
assistance is the preferred process. 

DEP also issues grants to municipalities to assist in the development of Best Management Practices for stormwater 
management. Funds must be available for award. 

EPA also provides informational assistance at its Water Infrastructure and Resiliency Finance Center, at 
www2.epa.gov/waterfinancecenter. 
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Appropriate Actions 
1. Determine whether your municipality is located within or owns a system within the census-identified 

“urbanized areas.” The DEP stormwater program website listed below contains lists of the identified areas, 
maps, and an EPA fact sheet defining these areas. You may also want to check with DEP to make sure 
your receiving waters have not been specifically designated. 

2. If you are subject to permitting by the March 10, 2003 deadline, make sure you have filed a permit 
application or notice of intent to be covered by the general permit (PAG-13). Instructions and forms are 
available on the DEP website. 

3. If you have not filed, you should do so immediately. If you do not qualify for a general permit, file an 
application for an individual permit. 

4. As part of the compliance program under the general or individual permit, you should designate a 
technical or administrative person to review the guidance, particularly the policy and the technical 
protocol. Both are available at DEP s website, along with a model ordinance. 

5. Make sure your code enforcement, land use planning and zoning boards update their procedures as you 
implement stormwater management program requirements as they are adopted. 

6. There may be special requirements for certain receiving streams designated as special protection waters, 
and there are waivers for very small systems and for stormwater with no exposure to pollutants prior to 
discharge. Case-by-case analysis under the rules and policies will be needed in these situations. 

7. Watershed management programs for waterways which have impaired water quality may be subject to 
watershed plan requirements or a total maximum daily load (TMDL). Such requirements may add to the 
level of control required for MS4s. 

Relevant Documents 
• Clean Water Act, as amended, 33 U.S.C. 1251, et seq., especially §402(p), 33 U.S.C. 1342(p). 

• Clean Streams Law, 35 P.S. 691.1, et seq. 

• Stormwater Management Act (Act 167), 32 P.S. §680.1, et seq. 

• 40 CFR Part 11, especially Sections 122.26, 122.30-122. 

• 25 Pa. Code Chapters 91, 92, 93, 95 and 102. 

• Federal Register, volume 55, pages 47990-48091 (11/16/90). 

• Federal Register, volume 57, pages 41344-41356 (9/9/92). 

• Federal Register, volume 64, pages 68722-68851 (12/8/99). 

• Municipal Permit Application Manual, Summaries, Fact Sheets and Work Shop materials. 

• EPA Stormwater Sampling Guidance. 

• EPA Pollution Prevention Plan Guidance. 

• EPA Guidance on Best Management Practices. 

• DEP Comprehensive Stormwater Management Policy (September 28, 2002). 

• DEP permit forms, instructions and guidance. 
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Contacts 
Region III EPA Stormwater Coordinator: 

Andy Dinsmore 
215-814-2788 
dinsmore.andrew@epa.gov 

DEP contact: 

Lee McDonnell, P.E. 
Director, Bureau of Point and Nonpoint Source Management 
Pennsylvania Department of Environmental Protection 
P.O. Box 8774 
Harrisburg, PA 17105-8774 
717-783-2938 

Web Sites 
Statutes and rules are available under Law and Regulations at EPA s home page: www.epa.gov. 
The NPDES website is located at http://cfpub.epa.gov/npdes/home.cfm?program_id=45 (alternate epa website 
address: water.epa.gov/polwaste/npdes/basics/index.cfm). For MS4s see: 
water.epa.gov/polwaste/npdes/stormwater/Municipal-Separate-Storm-Sewer-System-MS4-Main-Page.cfm. 

DEP s homepage has many essential forms – notice of intent, application, waiver request, model ordinances, maps 
and lists of affected MS4s, policies and guidance documents. To access these go to DEP s home page at 
www.dep.pa.gov, and find the Direct Link search box, type in stormwater and click on go, or on the left side of the 
DEP home page, proceed down the menu to “Water” and click. This drops down the bureau list. For municipal 
stormwater, click on “Bureau of Point and Non-point Source Management.” On that Bureau page look at the Topics 
menu list on the right side of the page. Click on Stormwater Management, and follow the subject pages and 
highlighted links to the topics or forms of interest. 

REFERENCES 
1. 33 U.S.C. § 1251, et seq. 

2. 33 U.S.C. § 1362(14) and 25 Pa. Code 92.1. 

3. 33 U.S.C. § 1362(6) and 25 Pa. Code 92.1. 

4. 33 U.S.C. § 1311. 

5. 33 P.S. §§ 691.201, .202, .301, .307, .401 and .402. 

6. See 33 U.S.C. § 1362(4) and (5); 35 P.S. § 691.1. 

7. Natural Resources Defense Council v. Costle, 568 F.2d 1369 (D.C. Cir. 1977). 

8. See Federal Water Quality Act, P.L. 100-4 (Feb. 4, 1987), adding Section 402(p) to the Federal Clean Water Act, 33 U.S.C. 
§ 1342(p). 

9. See Section I.A.1 of EPA s proposed Phase II Stormwater Discharge Rule, 63 Fed. Reg. at pp. 1538-1542 (Jan. 9, 1998). 

10. 1937 P.L. 1987, No. 394, as amended, 35 P.S. § 691.1, et seq. 

11. 32 P.S. §§ 680.1 to 680.17 

12. 33 U.S.C. § 1342(p). 

13. 33 U.S.C. § 1342(p)(3)(B). 

14. See Federal Register, vol. 64, pp. 68721-68851 (Dec. 8, 1999). The rules were issued pursuant to 33 U.S.C. § 1342(p)(6). The 
U.S. Circuit Court of Appeals for the Ninth Circuit recently upheld the EPA Phase II rules generally, but remanded the 
general permits to require more public review and participation. Environmental Defense Center, Inc., et al. v. United States 
EPA, 2003 U.S. App. LEXIS 497 (9th Cir. Jan. 14, 2003). 

15. Title 40, Code of Federal Regulations, Part 122, Section 122.26(b)(8); 40 C.F.R. § 122.26(b)(8). 

16. DEP published a Manual for BMPs in December 2006. DEP Doc. No. 363-0300-002 is available at 
www.elibrary.dep.state.pa.us/dsweb/Get/Document-68851/363-0300-002.pdf. 

17. See also 40 C.F.R. § 122.34, and DEP protocol (mentioned in Relevant Documents and Web Sites). 

18. 40 C.F.R. § 122.33(c). 

19. See 32 P.S. §§ 680.1 to 680.17. 
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XXX Land Recycling – 
Pennsylvania’s Voluntary Cleanup Statute 

Robert L. Collings (updated October 2015) 
Schnader Harrison Segal & Lewis LLP 
Suite 3600, 1600 Market Street 
Philadelphia, PA 19103-7286 
215-751-2074 
rcollings@schnader.com 

In 1995, Pennsylvania established a land recycling program designed to encourage the voluntary remediation of 
contaminated industrial and commercial properties (brownfields), and to curb the development of farmland and 
other uncontaminated open space (greenfields) by promoting brownfields redevelopment as an alternative. The 
cornerstone of Pennsylvania s land recycling program is the Land Recycling and Environmental Remediation 
Standards Act, commonly known as “Act 2.”1 Act 2 is administered by the Environmental Cleanup Program (ECP) 
staff in the six regional offices of the Department of Environmental Protection (DEP). Act 2 established soil and 
groundwater cleanup standards and standardized remediation review procedures. The statute also offers significant 
relief from liability for further remediation and financial assistance. In August 1997, DEP finalized regulations 
implementing the provisions of Act 2.2 The regulations were amended in November of 2001 and in January of 20113 

In January 1998 (the latest revision June 8, 2002), DEP issued its Land Recycling Technical Guidance Manual which 
provides technical guidance, a detailed explanation of procedures for determining and achieving an appropriate 
cleanup standard, and a description of how Act 2 affects remediations required under other environmental statutes. 
Act 2 does not affect the authority of municipal governments to regulate local land development under the 
Municipalities Planning Code.  

You may encounter Act 2 when: 

• A public notice of site remediation prompts a comment or other action by the municipality. 

• The municipality is involved in promoting the site redevelopment or in funding redevelopment. 

• Land use restrictions imposed by the owner require municipal approvals. 

Cleanup Standards 
Act 2 and its implementing regulations establish three sets of cleanup standards: background, statewide health and 
site-specific standards. The background standard requires cleanup to naturally occurring or historical concentrations 
of contaminants and is the most stringent of the three cleanup standards.5 Statewide health standards are those 
medium-specific concentrations (MSCs) of pollutants which DEP has determined eliminate any substantial present 
or future risk to human health and the environment.6 The applicable MSC for a regulated pollutant depends on 
whether an affected aquifer is used for drinking water or agricultural purposes and whether the property is 
residential. To date, most of the sites that have been remediated pursuant to Act 2 have been cleaned up to 
statewide health standards. 

Site-specific cleanup standards are unique to a particular site and are based on an analysis of the risk posed by the 
contamination.7 Site-specific cleanup standards are the most relaxed of the three cleanup standards and often 
include the use of institutional controls and engineered barriers (e.g. land use restrictions, fences, paving) to prevent 
exposure to pollutants and monitoring of any groundwater contamination. 

Limited, risk-based remediation is also available for sites which qualify as Special Industrial Areas (SIAs) under Act 2.8 

To qualify as an SIA, the former industrial site must have no viable owner or be located in an enterprise zone 
designated by the Department of Community and Economic Development (DCED). The party conducting the 
cleanup cannot have contributed to the contamination at the site. Cleanup actions in SIAs need only address 
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immediate or imminent threats posed by contamination at the site, such as the presence of drummed waste, which 
would prevent the property from being occupied for its intended use. A party undertaking the reuse of an SIA must 
conduct a baseline environmental assessment of the property and enter into a consent order and agreement with 
DEP delineating the party s limited cleanup responsibilities. 

Site Characterization and Notice Requirements 
The first step in the Act 2 process is the performance of a site assessment to determine conditions on the property 
which may require remediation and an appropriate cleanup standard or combination of cleanup standards. A party 
proposing to remediate a site must then submit a Notice of Intent to Remediate (NIR) to DEP and the local 
municipality and publish a summary of the NIR in a newspaper of general circulation in the area of the site.9 The NIR 
must contain a brief description of the site, ownership information, a listing of contaminants, the proposed 
remediation and future use of the site. An NIR is not required for proposed remediation to background or statewide 
health standards if the final report demonstrating attainment of the standards is submitted to DEP within 90 days of 
a release of contaminants which occurred after July 18, 1995. 

Required Reports 
Prior DEP approval is not required to begin a remediation to background levels or statewide health standards, 
although it is advisable to review a proposed cleanup plan with DEP before undertaking any remedial action. 
Following the completion of remedial activity to background or statewide health standards, the remediator must 
submit two copies of a final report demonstrating attainment with cleanup standards to the regional DEP ECP in 
which the site is located together with the applicable fee. Notice that a final report has been submitted to the 
Department must be provided to the local municipality and published in a newspaper of general circulation in the 
area of the site. DEP must review the final report within 60 days or it is deemed approved. 

Parties proposing to remediate a site using site-specific standards must provide DEP with a remedial investigation 
report. If the results of the remedial investigation show that pathways of exposure to contaminants exist, the 
remediator must also submit to DEP a risk assessment report and cleanup plan. The cleanup plan must include 
remediation alternatives and recommend a final remedy. The remediator must submit a final report demonstrating 
attainment with the approved remedy in accordance with the cleanup plan. The remedial investigation report, risk 
assessment report and cleanup plan may be submitted to DEP for review at the same time. DEP s review period is 
90 days. If no exposure pathways exist, a risk assessment report and cleanup plan are not required and no remedy 
is required to be proposed or implemented. 

The remediation of an SIA requires the submission to DEP of a work plan defining the scope of the required baseline 
remedial investigation followed by a baseline environmental report that describes the results of the investigation. 
DEP s review period is 90 days. 

Public Participation 
If the proposed remediation involves an SIA or use of a site-specific cleanup standard, the local municipality has 30 
days following submission of an NIR to request to be involved in the development of remediation and reuse plans 
for the site.10 If the municipality requests involvement in the remediation, the party seeking remediation must 
implement a “public involvement plan” proposing measures to involve the public in the development and review of 
the various required reports and plans. Public involvement measures may include public meetings, public access to 
pertinent documents, the designation of a contact person to address questions from the community and where 
needed, the retention of a qualified independent party to facilitate discussions and to perform mediation services. 
The reports and plans relating to site specific and SIA remediation must include comments received from the public 
and municipality as well as responses to those comments. 
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Cleanup Liability Protection 
All persons participating in the remediation of a site in compliance with Act 2 requirements are relieved of further 
liability for the remediation of the site under any state environmental statute and protected against citizen suits and 
contribution actions.11 The liability protection extends to current and future owners and occupiers of the property. 
Liability protection against further remedial obligations extends only to contamination identified in the site 
characterization and reports submitted to DEP. The Act 2 release from liability does not provide any protection 
against civil penalty actions, liability under federal environmental statutes and common law actions, such as claims 
for personal injury or property damage. Act 2 also contains certain “reopeners” which would allow DEP to require 
additional remediation under specified circumstances. 

One Cleanup Program 
On April 21, 2004, the Commonwealth of Pennsylvania DEP and the United State EPA signed a Memorandum of 
Agreement for the One Cleanup Program12. the agreement establishes a framework for coordinated review of Act 2 
cleanups to ensure that the cleanup satisfies protective standards under the federal Superfund (CERCLA)13, 
RCRA1 , and TSCA15 programs. Note that the One Cleanup program does not delegate EPA s corrective action 
authority under RCRA, or restrict EPA s authority to take other actions. 

The Uniform Environment Covenants Act (UECA)16 
On December 18, 2007, the UECA was adopted into law in the Commonwealth. This law sets uniform procedures 
and required terms for covenants restricting the uses and activities which may be conducted in areas where 
contamination has been enclosed in engineered structures or left in place where no exposure pathway exists to 
people or the environment. All such covenants must conform to UECA s requirements, and must be entered into a 
registry of Use and Activity Limitations (UALs) maintained by DEP. The act is available through the UECA link which 
can be reached through the Land Recycling webpage. The rules for the administration of UECA are found at 25 Pa. 
Code Ch. 253. Municipalities should consider procedures for persons applying for permits to do construction 
involving excavation to check the registry, and also title records which may contain similar restrictive use covenants 
pre-dating UECA and not converted to UECA covenants. 

Financial Assistance 
Act 217 and its companion statute, the Industrial Sites Environmental Assessment Act, “Act 4,”18 provide financial 
assistance to eligible applicants who did not cause or contribute to contamination on property used for industrial 
activity before July 18, 1995. The financial assistance provisions of Acts 2 and 4 have been combined into the 
Industrial Sites Reuse Program that is administered by DCED. Eligibility requirements and application procedures 
are explained in the Industrial Sites Reuse Program guidelines available from DCED and included in the Act 2 
Technical Guidance Manual.19 

Counties, municipalities and municipal authorities may apply for grants or low-interest loans, on their own behalf, or 
on behalf of private companies, investors or developers, to fund inventorying and site assessments of properties 
located in distressed communities designated by the Secretary of Community and Economic Development and in 
cities of the first class, second class, second class A and third class. These political subdivisions and their 
instrumentalities are also eligible for grants or loans to conduct site assessments or remediation if they own the site 
and will oversee its cleanup. Private entities are eligible for low-cost loans to fund site assessments and remediation 
of properties they propose to cleanup. Financial assistance may not exceed 75 percent of the cost of a site 
assessment, or $200,000 in a single fiscal year, whichever is less. The maximum amount of assistance which may be 
awarded for any remediation project is limited to 75 percent of the total cost of remediation, or $1,000,000, in a 
single fiscal year, whichever is less. The DCED website should be checked for updates to these requirements 
whenever a project seeks financial assistance. 

The enactment of Act 6 in 200020 expanded the availability of funds and eligibility for use of funds to inventory, 
assess and remediate sites under Act 4. DCED administers these grant programs. Funding sources change regularly, 
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and each project should be assessed for possible funding (grant or loan) applications to PIDA, Pennvest, DCED, 
DEP, and federal sources. 

Municipal financing may be provided with little or no environmental liability concerns, as long as the municipality 
does nothing by its own acts or omissions to create an additional environmental burden, or to refuse reasonable 
cooperation.21 

NOTE: In previous editions we referred to changes in the Federal Internal Revenue Code section 198 allowing certain 
qualified remedial costs incurred in brownfields development to be deducted as expenses rather than capitalized. 
This change, which facilitated financing for private development of brownfields, expired in 2011 and has not been 
renewed by Congress. Other financing initiatives are discussed in the EPA website at www2.epa.gov/brownfields. 
Additional financial information relevant to brownfield reuse is provided at the DEP s “Land Recycling” web page, 
and in the fact sheets listed in the “Introduction” section of that web page and the section on “Financial Incentives.”22 

Contacts 
Go to the DEP website at www.dep.pa.gov and type “Land Recycling” in the Direct Links box, or call 717-783-1566. 
Questions and comments may be directed to Troy Conrad, Program Manager, at landrecycling@pa.gov. 

DEP Regional Environmental Cleanup Program Managers: 

Southeast Region, Steve Sinding – (484) 250-5960. Email: ssinding@pa.gov 

Northeast Region, Eric Supey – (520) 820-4902. Email: esupey@pa.gov 

Southcentral Region, John Krueger – (717) 705-4705. Email: jkrueger@pa.gov 

Northcentral Region, Ted Loy – (570) 321-6525. Email: tloy@pa.gov 

Southwest Region, Dave Eberle – (412) 442-4091. Email: deberle@pa.gov 

Northwest Region, Anita Stainbrook – (814) 332-6648. Email: astainbroo@pa.gov 

For information on grants from the DCED Industrial Sites Reuse Program, contact the DCED customer service office 
at (800) 379-7448, or go to the DCED website at dced.pa.gov/isrp. 

REFERENCES 
1. 35 P.S. § 6026. 101 et seq. 

2. 25 Pa. Code Chapter 250. 

3. amended November 23, 2001, effective November 24, 2001, 31 Pa.B. 6395; amended January 7, 2011, effective January 8, 
2011, 41 Pa.B. 230. 

4. 35 P.S. § 6026.306. 

5. 35 P.S. § 6026.302. 

6. 35 P.S. § 6026.303. 

7. 35 P.S. § 6026.304. 

8. 35 P.S. § 6026.305. 

9. 35 P.S. §§ 6026.302(e), 303(h), 304(n), 305(c). 

10. 35 P.S. §§ 304(o), 305(c)(2). 

11. 35 P.S. § 6026.501. 

12. The agreement is available under the One Cleanup link on the DEP webpage for the Land Recycling Program. The address 
is: http://www.depweb.state.pa.us/portal/server.pt/community/one_cleanup_program/21550 

13. See Comprehensive Environmental Response, Compensation, and Liability Act, as amended, 42 U.S.C. § 9601, et seq. 

14. See Resource Conservation and Recovery Act, 42 U.S.C. § 6901, et seq., in particular the corrective action authorities under 
RCRA §§ 3004(u) and 3008(h), 42 U.S.C. §§ 6924(u) and 6928(h). 
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15. See section 6(e) of the Toxic Substances Control Act, 15 U.S.C. § 2605(e). 

16. Act 2007-68, 27 Pa.C.S. §§ 6501-6517. 

17. 35 P.S. § 6026.702. 

18. 35 P.S. § 6028.1, et seq. 

19. The Technical Guidance Manual was last revised on June 8, 2002. It is available through the DEP website at 
www.dep.pa.gov. Type in the words “Land Recycling” in the directLINK box, and the home page for that program has a 
direct link to an electronic version of the Guidance Manual. Or you may scroll down the menu on the left side of the home 
page to “Environmental Cleanup and Brownfields” and click. On the next page you will see a page beneath the page you 
clicked labelled Land Recycling. Click on that, and on the next page you will see a menu on the right. Scroll down to: 
Standards, Guidance and Procedures” and click. On the page click on Guidance and Technical Tools, and the next page will 
show a link to the Technical Guidance Manual. There are other links to useful technical information about the program. As 
another alternative, the address for the manual webpage is: 
https://www.portal.state.pa.us/portal/server.pt/community/guidance___technical_tools/20583/techni 
cal_guidance_manual/1047635 

20. P.L. 20, No. 6 (March 17, 2000). 

21. See Economic Development Agency, Fiduciary (Act 3) and Lender Environmental Liability Protection Act, 35 P.S. § 6027.1, 
et seq. 

22. If you have trouble with the directLINK description in footnote 14, use theinternet address: 
http://www.depweb.state.pa.us/portal/server.pt/community/brownfield_incentives_and_funding/215. 
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XXXI Municipal Solid Waste/Recycling 

Robert L. Collings (updated October 2015) 
Schnader Harrison Segal & Lewis LLP 
Suite 3600, 1600 Market Street 
Philadelphia, PA 19103-7286 
215-751-2074 
rcollings@schnader.com 

Authority and Responsibility 
The planning for locations and facilities used for disposal of municipal waste, and for waste handling, processing, 
and separation for recycling prior to disposal, are now primarily determined by the county; the physical handling 
and contracting may be done by county agencies, local municipal agencies or municipal authorities formed by 
either level of government. Recycling and resource recovery are primarily local government concerns, unless 
responsibility is delegated to (and accepted by) the county. Issuance of permits and enforcement of technical 
standards remain duties of the Pennsylvania Department of Environmental Protection (DEP). 

The Municipal Waste Planning, Recycling and Waste Reduction Act (Act 101)1 requires counties and municipalities to 
conduct municipal waste planning to ensure adequate municipal waste disposal capacity and to encourage the 
reduction of the amount of municipal waste generated through recycling and other waste reduction methods. 
Regulations implementing the statute are incorporated within the municipal waste regulations.2 Under Act 101, each 
county is required to submit to DEP an officially adopted municipal waste management plan designed to ensure 
that each county has sufficient processing and disposal capacity for its municipal waste for at least ten years. 

The legal interaction of municipal waste management plans with local contractual arrangements or with facilities 
owned and operated by local governments or municipal authorities can be complex and contentious. At the same 
time, state law (1) provides for levies on waste disposal which generate payments to the local municipality hosting a 
disposal facility, (2) requires financial assurance for proper landfill closure at the end of the landfill s useful life, (3) 
promotes cooperation between DEP and local governments in regulating disposal facilities and (4) offers grant 
assistance to municipalities in meeting their obligations to reduce municipal waste volumes generated by each 
business or household (called waste minimization) and to reclaim or recycle glass, paper, metal and yard wastes 
instead of using up landfill space for disposal of these materials. 

Local Rights/Involvement in the Planning Process 
Counties may delegate their planning duties. Some municipalities may want to develop and manage their own plan 
to avoid disputes over waste contracting and management. This is particularly true where a municipally owned 
facility exists. On the other hand, a county plan may direct waste flows to municipal facilities in the volumes needed 
for timely and complete amortization. 

Another issue of concern is the relationship of the plan to local land use controls and measures to protect health and 
safety. Act 101 preserves local zoning power over new landfills and, with limits, over existing permitted landfills. 
However, zoning actions may not interfere with reasonable expansions requested prior to September 26, 1988. 

Act 101 also provides a battery of local rights. Municipalities with waste facilities must receive copies of numerous 
reports submitted to DEP, or prepared by the Department. DEP must train local inspectors, who may inspect 
facilities and even enforce the law (with DEP s oversight). And there are provisions for the adjoining neighbors of 
landfills to have their wells tested at landfill expense. 

Another significant provision prohibits DEP from issuing a permit to facilities within 300 yards of public or parochial 
school property in use for instruction or recreation. However, neighbors may execute written waivers to siting prohibitions. 
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Contracting for Waste Collection and Disposal 
Act 101 specifically preserves all existing waste disposal agreements of municipalities, even if the county plan does 
not provide for such disposal in the future. However, contract renewals or term extensions, unless automatic under 
the pre-Act agreement, must conform to the plan and applicable law. 

Yard Waste/Composting 
DEP is also responsible for permitting such processing facilities. This is largely done by general permits or permits-
by-rule. Exemptions exist, mainly for agricultural waste recycling. Farming-related operations may still be subject to 
recently updated requirements for certain discharges of nutrients from farming wastes to the Susquehanna River 
Basin and other major river systems under the Pennsylvania Clean Streams Law3 and the federal Clean Water Act.  

Recycling 
Municipalities (other than counties) with 10,000 or more residents, and those with between 5,000 and 10,000 
residents having a density of more than 300 persons per square mile, must develop and implement plans to 
separate recyclables from municipal waste, and collect and recycle the material. DEP reports currently that 440 of 
Pennsylvania s 2,700 municipalities are required to have recycling programs and over 1,900 municipalities have 
access to such programs. 

The program must require residents to separate leaf waste and at least three of the following: clear glass, colored 
glass, aluminum, steel and bimetallic cans, high-grade office paper, newsprint, corrugated paper and plastic. 
Commercial, institutional and government offices must separate leaf waste, office paper, aluminum and corrugated 
paper. The municipality must collect recyclables at least once per month, and must recycle the material or enter into 
contracts or agreements for recycling. Use of existing recycling operations is preferred by law. Pennsylvania s 
municipalities now recycle about 1/3 of the municipal waste stream. DEP is focusing on composting yard waste, on 
newly covered municipalities and on restoring the program in Philadelphia. 

Act 101 provides for landfills and resource recovery facilities to pay fees of $2/ton for certain solid waste delivered to 
those facilities.5 The fees are paid to the Commonwealth. Facilities may surcharge customers for those costs, and 
surcharges may be collected back to the generators. Municipalities may not collect recycling fees.6 

Electronics Recycling Management Program 
The recycling of computers, monitors, televisions and peripheral devices is primarily the responsibility of 
manufacturers under the Covered Device Recycling Act, Act 108 of 2010.7 Municipalities may arrange with 
manufacturers for the collection and recycling of such devices through approved recycling firms, but registration is 
required for such program. 

Flow Control 
Municipal waste management plans may include waste flow restrictions directing various local waste streams to 
specific facilities or identifying available disposal facilities.8 However, “flow control” provisions that prohibit the 
importation of waste or discriminate against out-of-state waste facilities are unconstitutional under the Commerce 
Clause of the United States Constitution. As a result of a number of court decisions prohibiting states from limiting 
the flow of waste across state lines without congressional authority, numerous pieces of federal legislation have 
been introduced (but not enacted) during the past few years which would give the states the authority to freeze 
and then reduce municipal waste imports. Pennsylvania is among a number of states which have proposed 
legislation designed to survive a Commerce Clause challenge but which would indirectly discourage the importation 
of waste by imposing a moratorium on landfill permits and a cap on landfill capacity. 
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Municipal Waste Facilities Review Program 
In 1996, by Executive Order, Pennsylvania established a Municipal Waste Facilities Review Program that included a 
commercial municipal waste vehicle safety program administered by DEP and PENNDOT. The program also 
requires DEP to develop policies: (1) for the environmental assessment of municipal waste facilities, (2) for 
determining appropriate daily volume limits for municipal waste facilities and (3) in consultation with PENNDOT, 
governing traffic safety. DEP is required to review applications for municipal waste facility permits in light of these 
policies and to consult with host county and host local municipalities affected by a permit application that would 
result in additional waste volume or capacity. DEP must also review any host agreements entered into by the permit 
applicant to address the potential impact of the proposal on the public s health, safety and welfare.9 

The waste vehicle safety program has been largely replaced by the provisions of the Waste Transportation Safety 
Act, Act 90-2002. 27 Pa.C.S. §§6201-6209 under which DEP sets and enforces standards. 

Funds and Grants 
State law provides a fee of $1 per ton to be paid by a resident landfill or resource recovery facility to its host 
municipality. If a facility is in multiple municipalities, fees are apportioned in proportion to the permitted area in each 
municipality. The fee supersedes local taxes enacted after December 31, 1987, but not before. It is a credit toward 
host payments under any other agreement, but does not limit higher payments by private agreement. Fees may be 
waived for the receipt of debris from a disaster cleanup with the filing of proper waiver forms. 

Under court decisions, counties may assess fees against waste management facilities for the costs of implementing 
and administering the county municipal waste plan.10 

DEP also provides numerous grants for inspector training, for municipal waste plan development, for local recycling 
coordinator costs and for certain recycling projects. These grants are specified in Act 101, and paid for by a $2 per 
ton municipal waste fee on each landfill or recovery facility. Some of the grant programs have deadlines which are 
published periodically in the Pennsylvania Bulletin. Act 90-2002, Act 68 of 1999, and the benefits testing required 
for landfill permits all provide additional sources of funding. 

Quarterly reports of host fee payments are required by law. 

Waste Hauling Authorizations and Enforcement 
Act 90, signed into law on June 29, 2002, has two principal provisions. First, the law requires waste haulers to obtain 
authorizations for disposal at specific locations, and prohibits landfills from accepting waste from unauthorized 
haulers. The DEP is still allowing landfills to accept waste from haulers with pending applications filed by December 
27, 2002, but waste may not be accepted from unauthorized haulers who do not have timely applications pending. 

The law also establishes a new $4 per ton disposal fee, which is available for environmental projects. The fees are paid 
into the Environmental Stewardship Fund, created under the “Growing Greener” law, officially the Environmental 
Stewardship and Watershed Protection Act. (Act 68 of 1999, effective in December of that year). The new fee is in 
addition to the $0.25 per ton fee under Act 68. These fees must be reported and paid by the facilities. 

Environmental Assessment and Landfill Development/Expansion 
As mentioned above, Executive Order 1996-5 added an environmental assessment process to landfill permitting. 
Environmental, social and economic benefits are required to be balanced against the impacts of such facilities. 
25 Pa. Code 271.127. The rule and the assessment process have been upheld on appeal.11 
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Household Hazardous Waste 
Act 190 of 1996, amended by Act 111 of 200212 provides for grant support to municipal programs collecting 
household hazardous wastes (electronics, pesticides, other hazardous materials). Care should be taken to assure 
proper review of the contractors retained for the collection, handling, processing, transportation and disposal of 
household hazardous waste to ensure the receipt of the contracted benefits and protection of the environment. 
DEP will assist with such reviews to assure proper permitting and program management. 

Construction and Demolition Waste 
C&D waste is classified as municipal waste and is a large percent of waste volume. Municipalities with C&D 
processing facilities may seek grants for host inspectors to assure proper separation and management of hazardous 
materials from C&D waste before processing, in order to prevent releases of contamination and assure continuing 
facility operations. See 25 Pa. Code §§262.361 .364. Grants for local review of facility permits are also available. 
25 Pa. Code §§272.371 .373. 

Regulation of Medical and Chemotherapeutic Waste 
Medical waste, waste pharmaceuticals and chemotherapeutic agents, are largely regulated by the Commonwealth 
(DEP)13, with some coordination with the U.S. EPA. There is little room for municipal involvement unless these 
wastes are being processed at facilities which may qualify for host inspector programs. Check with DEP for the 
scope of grants and allowed regulatory activities. 

Waste Tires 
Act 111 of 2002 extensively amended the Waste Tire Act to create a new program requiring specific authorization to 
transport and process waste tires. The program should strengthen DEP and municipal authority to manage waste 
tire storage as part of a beneficial use plan. The manifesting and authorization procedures will raise a barrier to 
entering or continuing this business without current customer needs to pay for regulatory requirements. Funding 
may be available for qualified collection program sponsors. 

Trash Collection Exclusions 
In reviewing the claim of the Ramsgate Court Townhome Association against West Chester Borough for refusing to 
provide free trash collection to high density developments, Judge Bartle said “Providing free trash collection costs 
money.” Judge Bartle s decision that the township s exclusion was constitutional was upheld by the Third Circuit.1  

A few weeks later, the Third Circuit Court of Appeals quoted the same language in reversing a federal court decision 
hold the City of Philadelphia s similar exclusion unconstitutional.15 

Enforcement 
Municipalities may be fined for conducting waste disposal activities in violation of a county plan, for failure to 
develop or implement mandatory recycling or for other violations of the applicable laws and rules. In addition to 
issuance of orders, actions for contempt and use of judicial process, DEP may seek civil fines of $10,000 per day per 
offense and criminal fines up to $10,000 per day per offense and/or imprisonment. Repeat violators are subject to 
fines up to $25,000 per day per offense. 
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Guidance Documents 
For the most current, up-to-date versions of DEP guidance regarding the subjects discussed in this chapter, go to 
DEP s Waste Management webpages. Beginning at the DEP Home Page: 
www.depweb.state.pa.us/portal/server.pt/community/dep_home/5968 

Read down the menu on the left and click on “waste.” On the next page click on either the “Recycling” or “Waste 
Management” tabs on the left, and on the next pages review the menu items on the right, and select the relevant topics. 

Web Resources 
DEP s website contains extensive resources. The best way to access them is through the home page: 
www.dep.pa.gov. You may use direct link and type in either municipal waste or recycling. For laws or regulations, 
refer to the links with those titles on the home page. Forms, instructions, policies, guidance and grant information 
are all available. 

DEP Municipal Waste Contacts 
Central Office: 

Ali Tarquino-Morris, Division Chief, Municipal and Remedial Waste 

Scott Walters, Chief, Permits 

Cuong Vu, Chief, Compliance and Technical Support 
Telephone: 717-787-7381 
Email: ra-epmuniresidwaste@pa.gov 

Regional Office: 

See: www.portal.state.pa.us./portal/server.pt/community/municipal_waste/14087/mw-contacts/589670 

Grants 
Waste planning and other grants: DEP Bureau of Waste Management, Harrisburg. 

Recycling grants: DEP Bureau of Waste Management, Division of Waste Minimization and Planning, Harrisburg. 
There are grants under both Act 174 and Act 101, §902. 

REFERENCES 
1. 53 P.S. § 4000.101, et seq., as amended by Sections 13 and 15(b) of 1997 P.L. 530, No. 57 (amendments to the 

Administrative Code. Waste management is also regulated by the Solid Waste Management Act, 35 Pa. §6018.101, et seq. 
and accompanying regulations, 25 Pa. Code Chapters 271-285. 

2. 25 Pa. Code Chapters 271, 272, 273, 275, 277, 279, 281, 283, 284, and 285. 

3. Act of June 22, 1937, No. 394, 35 P.S. § 691.1 et seq. 

4. 33 U.S.C. § 1251, et seq. 

5. 53 P.S. § 701. 

6. City of Reading v. Iezzi, 78 A.3d 1257 (Pa.Cmwlth 2013). 

7. 35 P.S. §§6031.101-.702 

8. See Harvey & Harvey, Inc. v. County of Chester, 68 F.3d 788 (3d Cir. 1995), cert. denied; Tri County Industries, Inc. v. Mercer 
County., 116 S.Ct. 1265 (1996), overruled in part and cited in Lebanon Farms Disposal v. County of Lebanon, 538 F. 3d 241, 
249 (3d Cir. 2008). 

9. 4 Pa. Code §5.901. 

10. Pa. Waste Industries Association v. Monroe Co. Municipal Waste Management Authority, 80 A.3d 546 (Cmwlth 2013); Waste 
Management of Pa, Inc. v. DEP, 107 A.3d 273 (Cmwlth 2015). 
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11. Giordano v. DEP and Browning Ferris Industries, New Morgan Landfill Co., Inc. and Conestoga Landfill, EHB Docket No. 99-
204-1 (8/22/2001). The EHB decision on this and other landfill “benefits test” cases were affirmed by a 3-2 decision of the 
Commonwealth Court. Tri County Industries, Inc. v. DEP, 818 A.2d 574 (2003). The Pennsylvania Supreme Court affirmed 
the Environmental Quality Board (EQB) harms/benefits test rules in Eagle Environmental II, L.P. v. DEP, 884 A.2d 867, 584 
Pa. 494 (2005). 

12. The Waste Tire Recycling Act/Small Business and Household Pollution Prevention Program Act, 35 P.S. §§6029.101-.209. 

13. 25 Pa. Code Ch. 284. 

14. Ramsgate Court Townhome Ass’n v. West Chester Borough, 313 F.3d 157, 2002 U.S. App LEXIS 25847 (3d Cir. 2002). 

15. Philadelphian Owners Ass’n. v. City of Philadelphia, 57 Fed. App. 961, 2003 U.S. App LEXIS 2014 (3d Cir. Feb. 4, 2003). 
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	Foreword 
	Foreword 
	DuetothewayPennsylvania slocalgovernmentsystemhasevolved,theCommonwealthtodayhasalargenumber ofverysmalllocalgovernments.Morethan80percentofPennsylvania smunicipalitieshavepopulationsunder 5,000,asizegenerallyacceptedasthepointwherefull-timemunicipalmanagementbecomesfeasible.Thesesmall municipalitiesareablyservedbydedicatedelectedandappointedofficials.Forthemostpart,theyare conscientiousinlearningandperformingtheircivictasks.Largenumbersofthemtakeadvantageoftrainingand educationprogramsofferedthroughtheGove
	Becauseofthepivotalroleofthesolicitorasthefirstrecourseinrenderingtechnicalassistancetomunicipalofficials, keepingsolicitorsuptodateonmunicipallawtakesonacriticalperspectivefortheeffectivefunctioningoflocal governments.Periodically,colloquiumsareofferedbytheMunicipalLawSectionofthePennsylvaniaBarInstitute andtheproceedingspublishedbyPBI.Thispublicationwasconceivedasanintroductionforattorneysnewto municipallawpractice.ProjectplanningwasdonebyGeorgeM.AmanIII,ChairoftheMunicipalLawSection,PBI, CounseltothePenn
	IndividualchaptersoftheHandbookhavebeenpreparedbypracticingmunicipalsolicitorswithparticularexpertise inthefieldonwhichtheyarewriting.Infutureeditions,additionalchapterswillbeaddedtocoversubjectareasnot treatedinthisedition.TheGovernor sCenterforLocalGovernmentServiceswouldliketoextenditsappreciationto theeditorsandauthorsofthevariouschaptersforcontributingtheirtimeandexpertisetothispublication. 
	Thematerialincludedinthispublicationisforthepurposeofprovidinggeneralinformationonsubjectareasof municipallaw.Statementsdonotrepresentlegalopiniononanyparticularissue,eitherbytheauthororbythe DepartmentofCommunityandEconomicDevelopment.Anyviewpointsexpressedwithintheindividualchapters aresolelythoseoftheauthor.TheydonotrepresentpositionsorpolicyoftheDepartment. 
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	I MunicipalCodesandOtherEnablingStatutes 
	I MunicipalCodesandOtherEnablingStatutes 
	BlakeC.Marles,Esquire (updated March 2015) 
	BlakeC.Marles,Esquire (updated March 2015) 
	Stevens&Lee 840W.HamiltonStreet Allentown,PA18101 (610)997-5060 
	bcm@stevenslee.com 

	MunicipalentitiesinPennsylvaniaarebothconstitutionallymandatedandcreaturesofstatute.ThePennsylvania Constitutionempowersthestatelegislaturetoclassifycounties,cities,boroughsandtownshipsbypopulationand requiresittoprovideforlocalgovernments“bygenerallaw.”Themannerinwhichthestatelegislaturehasfulfilled thosedutiesformsthebasisforthelocalgovernmentstructureswithwhichwearefamiliar. 
	1
	2


	Dillon’sRule 
	Dillon’sRule 
	Thoughmunicipalitiesareconstitutionallyrequiredtoexist,theirpowersarelimitedbystatute.Municipalgovernments possessnosovereignpowerorauthority,andexistprincipallytoactastrusteesfortheinhabitantsoftheterritorythey encompass.Theirpowerandauthorityaregenerallywithinthecontrolofthestatelegislature,whichhasthepowerto moldthem,altertheirpowersorevenabolishtheirindividualcorporateexistences.Theclearestjudicialstatementofthe limitationsstatutorilyimposedonmunicipalitiesisknownasDillon sRule,andisderivedfromanearlymu
	3
	4

	Nothingisbettersettledthanthatamunicipalitydoesnotpossessandcannotexerciseanyother thanthefollowingpowers:1)thosegrantedinexpresswords;2)thosenecessarilyorfairlyimpliedin orincidenttothepowersexpresslygranted;and3)thoseessentialtothedeclaredobjectsand purposesofthecorporation,notsimplyconvenientbutindispensable.Anyfair,reasonabledoubtas totheexistenceofpowerisresolvedbythecourtsagainstthecorporationandthereforedenied.
	5

	TheclearstatementofDillon sRulesustainedgenerationsofmunicipallawyers,lendingcertaintytotheadvicethey gavetoclients. 

	GeneralPowersClauses 
	GeneralPowersClauses 
	Contemporarysolicitorsfindsuchcertaintydifficultforseveralreasons.First,theGeneralAssemblyhas,inthe latterpartofthelastcentury,enactedmunicipalcodeprovisionswithexpansivelanguagenoteasilyinterpreted usingaDillon sRule-typeanalysis.Forexample,allmunicipalcodesnowcontain“generalpowers”language allowingmunicipalities: 
	Tomakeandadoptallsuchordinances,by-laws,rulesandregulationsnotinconsistentwithor restrainedbytheConstitutionandlawsofthiscommonwealth,asmaybedeemedexpedientor necessaryforthepropermanagement,careandcontrolofthe[municipality]anditsfinances,and themaintenanceofpeace,goodgovernmentandwelfareofthe[municipality]anditstrade, commerceandmanufacturers.
	6

	Howdoesonereconcilethelegislature sdeterminationthatallmunicipalitiesshouldbeabletoaccomplishnotonly whatisnecessary,butalsowhatisexpedient,withthechargeofDillon sRulethatmunicipalitiesshouldbedenied powersthatare“simplyconvenient”ifthosepowersaren tindispensable? 
	SomecommentatorssuggestthattheseadditionstothevariousmunicipalcodeshaveimpliedlyrepealedDillon s Rule,butthePennsylvaniacourtshavenotgenerallyadoptedthatreasoning.
	7
	8
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	HomeRuleLaw 
	HomeRuleLaw 
	Asecond,morefrontalassaultagainstDillon sRulelimitationsfindssubstanceina1968amendmenttothe PennsylvaniaConstitution,whichauthorizesmunicipalitiestoadopthomerulecharters.Thisamendmentexpressly allowsahomerulechartermunicipalityto“exerciseanypowerorperformanyfunctionnotdeniedby[the] Constitution,byitshomerulecharterorbytheGeneralAssemblyatanytime.”Obviously,ahomerulecharterturns Dillon sRuleonitshead.Questionsconcerningpowerandauthorityaretoberesolvedinfavorofahomerule municipality,whilethehistoricpresumptio
	9

	The1968HomeRuleAmendmenttothePennsylvaniaConstitutionwasfinallyembodiedinlegislationwiththe1972 passageoftheHomeRuleCharterandOptionalPlansLaw,whichbothestablishesamechanismforthecreation ofeitheraHomeRuleCharteroranOptionalPlanforeachmunicipality,andsetsforthlimitationsuponthepowerof 
	10
	municipalitieswhichchoosetoadoptaHomeRuleCharterorOptionalPlan.
	11

	DespitefortyyearssincethepassageoftheHomeRuleCharterandOptionalPlansLaw,thelimitednumberof municipalentitieschoosingtoadoptthemhasconstrainedthedevelopmentofalargebodyofcaselawconcerning HomeRuleCharterandOptionalPlancommunities.Whatisapparent,however,isthecourts ambivalencein decidingwhethertoimposegreaterliabilitiesandresponsibilitiesuponthosemunicipalitieswhichopttoexercise 
	greaterpowerandauthority.
	12


	MunicipalCodes 
	MunicipalCodes 
	Allmunicipalities(otherthanthoseadoptingHomeRuleChartersorOptionalPlans)followrulesandproceduresset forthinthevariousmunicipalcodes.Althoughthesecodesdonotcreateahierarchyamongthevariousclassesof municipalities,neitherdotheycreateanydegreeofconformity.Theuniqueprovisionsofeachcodewerecrafted tomeettheparticularhistoricalneedsofthetypeofcommunityitaddresses,andamunicipallawyeropinestohis clientathisperilifhefailstoassurethatheisdealingwiththepropercode.Imaginetheembarrassmentofasolicitor toatownshipoftheseco
	13
	14
	15
	16
	theverysameaction.
	17


	OtherStatutes 
	OtherStatutes 
	Unfortunately,evenathoroughknowledgeofthemunicipalcodesthemselvesisseldomsufficienttorender competentadvice,asmanyotherPennsylvaniastatutessubstantivelyimpactmunicipalaffairs.Forexample,thereis anadditionalbodyofstatutesgenerallycodifiedintoageneralmunicipallawfoundat53P.S.§§101-11400and §§54101-54251whichgreatlyimpactstheauthorityofamunicipalitytooperate,andregulatesmanyofthe procedurestowhichitmustadhere.Manyoftheseprovisionswillbediscussedinthechapterswhichfollow,and theirimpactispervasive,regulatingsuch
	18
	19
	20
	21
	22
	23
	24
	25
	-
	26
	27
	28
	29
	federalstatutesandthecontractingprovisionsofthevariousmunicipalcodes.
	30

	REFERENCES 1. Pa.Const.art.III,§20. 2. Pa.Const.art.IX,§1. 
	3. 
	3. 
	3. 
	Shirk v. City of Lancaster,313Pa.158,169A.557(1934). 

	4. 
	4. 
	Inholdingthatthelegislaturemaynotoverruleafundamentalcomponentofmunicipalzoningauthority,thePennsylvania SupremeCourtinHuntley & Huntley, Inc. v. Borough Council of Borough of Oakmont,600Pa.207,964A.2d855(2009), suggestedthatsomeinherentmunicipalrightsmaybebeyondlegislativecontrol. 

	5. 
	5. 
	Kline v. City of Hamburg,362Pa.438,68A.2d182(1949);Lesley v. Kite, 192Pa.268,43A.959(1899);Wentz v. City of 


	Philadelphia, 301Pa.261,151A.883(1930). 6. 8Pa.C.S.§1203;53P.S.§6552;53P.S.§66506;53P.S.§37403. 
	7. 
	7. 
	7. 
	Means,JohnM.,“LocalGovernmentUseofGeneralPowers,”ThePennsylvanian(dateandpublisherunknown). 

	8. 
	8. 
	See, inter alia, Knauer v. Commonwealth,332A.2d589(Pa.Cmwlth.1975);In re Appeal from Settlement and Audit of Auditors,460A.2d904(Pa.Cmwlth.1983);but see Scottsdale v. National Cable Television Corp.,476Pa.47,381A.2d859 (1977)(dividedcourt,inanopinionwrittenbyJusticePackel,authorizedmunicipalregulationofcabletelevisionfranchising inprimaryrelianceuponthegeneralpowersprovisionsintheBoroughCode;propositionhasnotbeencitedbythe appellatecourtssincethattimeexceptinthecontextofcommunicationsregulations). 


	9. Pa.Const.art.IX,§2. 10. 53Pa.C.S.§2901,etseq. 11. 53Pa.C.S.§2962. 
	12. 
	12. 
	12. 
	See inter alia, Appeal of Upper Providence Police, Delaware County, 514Pa.501,526A.2d315(1987),andCity of Wilkes-Barre v. Firefighters Local No. 104, 596A.2d1271(Pa.Cmwlth.1991),whichsuggestthatpolicecollectivebargainingunits maybeabletodemand,andreceive,fromchartermunicipalitiesbenefitsnotavailablefrom“conventional”municipalities; contrast with Municipality of Monroeville v. Monroeville Police Dept. Wage Policy Committee, 767A.2d596(Pa.Cmwlth. 2001)andBrotherhood of West Chester Police v. West Chester, 798

	13. 
	13. 
	8Pa.C.S.§101,et seq.; 53P.S.§55101,et seq.;53P.S.§565101,et seq.; 53P.S.§35101,et seq.; 16P.S.§1(thisdiscussion doesnotaddresscitiesofthefirstandsecondclass,nordoesitaddresscertainstatutorylimitationsonhomerulecharter andoptionalplancommunities). 


	14. See 53P.S.§66506(thepowersoftownshipsofthesecondclassweresubordinatetothoseofothermunicipalitiesuntila 1987amendmenttotheSecondClassTownshipCode,whichremovedthelanguagecausingthisdifficulty). 
	15. ThislackofuniformitymaypresentaconstitutionalconcernunderArticleIX,Section1ofthePennsylvaniaConstitution, whichseemstorequirethatthevariouscodes“shallbeuniformastoallclassesoflocalgovernmentregardingprocedural matters...”Uniformityishardtodiscern,evenwithregardtothose“statutesofgeneralapplicability,”whichregularly exemptfirstandsecondclasscitiesfromadherencetotheirprovisions. 
	16. Formerly53P.S.§46312. 
	17. In re Lilly, 341Pa.171,19A.2d92(1941). 18. LocalGovernmentUnitDebtAct,53Pa.C.S.§8001,et seq. 19. LocalAgencyLaw,2Pa.C.S.§105,et seq. 20. MunicipalClaimsandTaxLiensAct,53P.S.§7101,et seq. 21. 53P.S.§54201,et seq.; 53P.S.§1671,et seq. 22. 53P.S.§10101,et seq. 23. 53P.S.§4000.101,et seq. 24. 65P.S.§1,et seq. 25. 62Pa.C.S.§4501,et seq. 26. 43P.S.§1421,et seq. 27. 8P.S.§191,et seq. 28. 43P.S.§951,et seq.; 29. 65Pa.C.S.§701,et seq. 30. ThomasJefferson,inalettertoSamuelKevcheval.TheAutobiographyofThomasJeffers
	seealso16Pa.CodeCh.49. 
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	II ConstitutionalProvisions 
	II ConstitutionalProvisions 
	ScottE.Coburn,Esquire (updated January 2015) 
	GeneralCounsel PennsylvaniaStateAssociationofTownshipSupervisors 4855WoodlandDrive Enola,PA17025 (717)763-0930 
	scoburn@psats.org 

	Municipalsolicitors involvementwithconstitutionalissuesgenerallyfallsintooneofthefollowingbroadcategories: (1)assistingmunicipalitiesinnavigatingtheirrolewithintheframeworkofthePennsylvaniaConstitution;and(2) resolvingchallengestomunicipalactionsthattriggerpotentialstateand/orfederalconstitutionalconcerns. 
	Itisimportanttonotethatthissectionisnotintendedtocomprehensivelyaddressalloftheconstitutionalissues thatmunicipalsolicitorswillfaceintheirpractices.Rather,itismerelyintendedtohighlightmanyofthemore commonlyseenissues,someofwhichareaddressedinmoredetailelsewhereinthispublication. 
	TheConstitutionalFramework 
	TheConstitutionalFramework 
	Municipalitiesare“creationsofthestatewithnopowersoftheirown.”Theyhaveonlythosepowers“expressly grantedtothembytheConstitutionoftheCommonwealthorbytheGeneralAssembly,andotherauthority implicitlynecessarytocarryintoeffectthoseexpresspowers.”
	1

	TheGeneralAssemblyhastheauthoritytoalterorremoveanypowersgrantedandobligationsimposedbystatute uponmunicipalities.ButtheGeneralAssemblymaynotabrogatebystatutetheconstitutionalcommands regardingmunicipalities obligationsanddutiestotheircitizens.Inaddition,theGeneralAssemblyhas“noauthority toremoveapoliticalsubdivision simplicitlynecessaryauthoritytocarryintoeffectitsconstitutionalduties.”
	2
	3
	4

	ThePennsylvaniaConstitutionprohibitstheGeneralAssemblyfromdelegatingitslegislativepowertoanyother entity.However,theGeneralAssemblymayconferauthorityuponsubordinateentities,suchasmunicipalities,to implementpoliciesthatareappropriatelyandadequatelyestablishedbyit.Overtheyears,ascitizens expectations ofmunicipalgovernmentshaveincreased,theGeneralAssembly sabilitytodealwithmunicipalgovernment matterswithspecificityhasdecreased.Asaresult,statutorydirectiveshavebecomemoregeneral.Inaddition, dependingonthesubject
	5
	6

	Thetwofundamentalrules:(1)municipalitieshaveonlythosepowersgiventhembytheGeneralAssembly–which hasbeenmodifiedsomewhatbymoregeneralizedlegislativedirectionandgreaterjudicialacknowledgmentof impliedpowers;and(2)theGeneralAssemblymaynotdelegateitslegislativepowers–whichhasbeensoftenedby theabilityofmunicipalitiestoexercisedelegatedauthoritytoimplementsufficientlyexpressedlegislativeintent– shouldbetouchstonesformunicipalsolicitorswheninterpreting,testingandapplyingrelevantstatutesand municipalordinancesandact

	ReviewofPennsylvaniaConstitution’sLocalGovernmentProvisions 
	ReviewofPennsylvaniaConstitution’sLocalGovernmentProvisions 
	ThePennsylvaniaConstitutioncontainsanentirearticle–ArticleIX–dedicatedtolocalgovernment.Thesections inArticleIXareofvaryingdegreesofsignificancetomunicipalsolicitorsandaresummarizedbelow. 
	7

	• Section 1– alsomandatesthatgenerallawsbeuniformastoallclassesoflocalgovernmentwhenaddressing proceduralissues. 
	ThissectionrequiresthattheGeneralAssemblymustprovideforlocalgovernments.It 
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	Febru ry2019 
	• Sections2and3–Thesesectionsauthorizehomerulechartersandoptionalplansofgovernment. They are,ineffect,enablingprovisions. 
	• Section4–Thissectionaddressescountygovernmentandidentifiescountyofficers,theirtermsand salaries,andvariousmattersrelatingtoelections. 
	• Section5–Thissectionprovidestheconstitutionalauthoritytomunicipalitiestoengageincooperative agreementswithothermunicipalitiestojointlyperform,delegate,ortransferanymunicipalfunctionor responsibility.IntergovernmentalcooperationisalsoaddressedintheIntergovernmentalCooperationAct.
	8

	• Section6–ThissectionissimilartoanenablingstatuteinthatitrequiresthattheGeneralAssembly permittheestablishmentanddissolutionofgovernmentscoveringtwoormoremunicipalities. 
	• Section7–Thissectiongrantspowerstoarea-widegovernmentsormunicipalitiesoperatingunderan intergovernmentalcooperationagreement.LikeSection6,thisisverysimilartoanenablingstatute. 
	• Section8–Thissectionaddressesconsolidation,mergerandboundarychangeofmunicipalitiesand requiredtheGeneralAssemblytoadoptuniformlegislationwithintwoyearsofitsenactment.In1994,the GeneralAssemblyenactedtheMunicipalConsolidationorMergerAct,whichdoesnotcoverboundary changes.Thatleavestheinitiativeandreferendumprocess(withsomestatutoryprovisions)asthesole meanstoaccomplishaboundarychange. 
	9

	• Section9–Thissectiongovernstheappropriationofpublicfunds.Amongotherthings,itprohibits municipalitiesfrombecomingstockholdersincorporationsandprovidesthattheGeneralAssemblymay establishstandardsbywhichmunicipalitiesandschooldistrictsmayreceivefinancialassistance.Italso prohibitstheappropriationofpublicfundsforprivatepurposes.Theapplicationofthissectionhasbeen largelylimitedtotheresolutionofspecificfactualcircumstancesratherthanthedevelopmentofclear legalprinciples.Nonetheless,itisanimportantprovisionformun
	• Section 10–ThissectionaddresseslocalgovernmentdebtandstatesthattheGeneralAssemblymay setmunicipaldebtlimits.Thesubjectoflocalgovernmentdebtismorespecificallyaddressedlaterin thishandbook. 
	• Section11–Thissectiongovernsreapportionment,whichmusttakeplaceincertainmunicipalitiesinthe yearfollowingeachcensus. 
	• Sections12and13–ThesesectionsapplyexclusivelytotheCityofPhiladelphiaandgovernitsdebtand theabolitionofcertaincountywideoffices. 
	• Section14–ThissectiondefinesthefollowingtermsasusedinthePennsylvaniaConstitution:municipality, initiativeandreferendum. 
	Inaddition,ArticleI,Section27,aformerlylittle-citedoranalyzedsectionofthePennsylvaniaConstitutionknownas theEnvironmentalRightsAmendment,cametoprominenceina2013decisionbythePennsylvaniaSupremeCourt. Inthatcase,severalmunicipalitiesandotherschallengedtheconstitutionalityofAct13of2012,whichwasa comprehensiverewriteofthestatutegoverningoilandgasoperations.Act13of2012establishedmanystatewide standardsandprescribedwhere,withlimitedexceptions,oilandgasoperationsmayandmaynottakeplace. 
	Inthatcase,apluralityoftheSupremeCourtconfirmedthatalegalchallengeundertheEnvironmentalRights Amendmentmayproceeduponalternatetheoriesthatthegovernmentinfringeduponcitizens rightstocleanairand purewaterandthepresenceofnatural,scenic,historicandestheticvaluesoftheenvironmentorfailedinitstrustee obligations,whicharebothnegative(prohibitory)andaffirmative(implicatingenactmentoflegislationandregulations). TheSupremeCourtalsonotedthatthe“GeneralAssemblycanneitherofferpoliticalsubdivisionspurportedrelieffrom obli
	numerousoftheprovisionsinAct13of2012violatedtheEnvironmentalRightsAmendment.
	10
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	Thelong-termfalloutfromthisdecisionisunknown.However,therehavealreadybeennumerouslawsuitsinitiated challengingmunicipalactionorinactionasbeinginviolationoftheEnvironmentalRightsAmendment.Therefore, municipalsolicitorsmustbepreparedtoassisttheirmunicipalclientsbyensuringthattheyconductanappropriate analysisofhowandwhethertheirdecisionswilltriggerapotentialviolationoftheEnvironmentalRightsAmendment. 
	11


	ProminentFederalandStateConstitutionalIssues 
	ProminentFederalandStateConstitutionalIssues 
	InadditiontotheprovisionsinthePennsylvaniaConstitutionthatgoverntheconductoflocalgovernments, municipalsolicitorsmustgrapplewithmanyotherfederalandstateconstitutionalissues,includingthoseinthe areasidentifiedbelow. 

	FreedomofSpeech 
	FreedomofSpeech 
	TheFirstAmendmentbarsgovernmentsfrommakinganylawabridgingthefreedomofspeech.Manymunicipal actionsfacescrutinyastowhethertheyviolatetherightsprotectedbytheFirstAmendment. 
	Prayerandotherreligiousactivity.TheUnitedStatesSupremeCourtrecentlyruledthatprayeratpublicmeetings isacceptable,dependingonthecircumstancesandthegovernmentalbody sinvolvementinthedevelopmentand reviewofthecontent.Inthatcase,thegovernmentalbodydidnotreview,editorendorsethecontentofthe 
	prayersandpermittedalltypesofreligionstoofferprayersatmeetings.
	12

	Amunicipality sassociationwithorconduct,endorsementorprohibitionofanyreligiouslyorientedactivityor 
	displayisalsosusceptibletochallenge.Thesetypesofcasesareusuallydrivenbythefactsoftheparticularcase.
	13


	Billboards.Ordinancesthatregulateoutdoorsignsandbillboards,includingthemorenovelelectronicbillboards, maytriggerFirstAmendmentchallengesandimplicatetherighttoenjoyone sprivateproperty.TheUnited StatesSupremeCourthasopinedthat“whilesignsareaformofexpressionprotectedbytheFreeSpeechClause, theyposedistinctiveproblemsthataresubjecttomunicipalities policepowers.Unlikeoralspeech,signstakeup spaceandmayobstructviews,distractmotorists,displacealternativeusesforland,andposeotherproblemsthat legitimatelycallforregula
	14
	15

	Courtshaveheldthatordinancesutilizingobjectivestandardstoregulatesignswillbeupheldiftheyarereasonably relatedtothe“clearlypermissibleobjectivesofmaintainingtheaestheticsofanarea”andaddressingsafety concernsbypreventingdistractions.However,a“blanketprohibitiononbillboardswithoutjustificationcannot passconstitutionalmuster.”Afederaldistrictcourtrecentlyfoundtownship ssignordinancetobeapriorrestraint onspeechafterthetownshipdeniedapplicationsforbillboardscontainingreligiousmessages.But,theThird 
	16
	17
	18
	Circuithasupheldcontent-neutralordinancesthatcompletelybanmessages.
	19

	EmployeesandMattersofPublicConcern.ViolationsoftheFirstAmendmentarefrequentlyassertedbypublic employeeswhoareterminated,suspendedorotherwisedisciplinedformakingpublicstatements.Apublic employee sstatementsareconstitutionallyprotectedif:(1)whentheemployeemakesthestatement,heorsheis speakingasacitizen;(2)thestatementinvolvedamatterofpublicconcern;and(3)thegovernmentemployerdid nothaveanadequatejustificationfortreatingtheemployeedifferentlyfromanyothermemberofthegeneral 
	publicasaresultofthestatementheorshemade.
	20

	InonecasetheSupremeCourtweighedwhetherstatementsbyamunicipalemployeecriticalofheremployers weresufficientlyharmfultothelegitimateinterestsofthegovernmenttowarrantdisciplinaryaction.Inanother case,apolicechiefreportedonanofficer scriminalactivityandwasthendemoted.Thecourtheldthatwasa matterofpublicconcernworthyofFirstAmendmentprotection.Instillanother,theSupremeCourtheldthat publicemployeescannotberetaliatedagainstforprovidingtruthfultestimonyundersubpoena.Thesedecisions areheavilydependentonthefactsofthecas
	21
	22
	23

	CampaigncontributionbansalsoimplicateFirstAmendmentrights.TheUnitedStatesCourtofAppealsforthe ThirdCircuitrecentlyupheldamunicipalbanoncampaigncontributionsbypolicebecausethepurposeoftheban wastomaintaintheintegrityandimpartialityofthepoliceforce,nottorestricttheemployees FirstAmendment 
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	rights.Thus,themunicipalinteresttrumpedtheemployees interestinspeakingoutonmattersofpublicconcern 
	throughtheirfinancialcontributions.
	24

	PublicMeetings.Municipaleffortstoregulatecitizencommentsatpubliccommentsarealsofrequentlythesubject oflitigation.PublicmeetingsareconsideredlimitedpublicforumsinFirstAmendmentjurisprudencebecausethey areheldforthelimitedpurposeofgoverningageographicareaanddiscussingtopicsrelatedtothatgovernance. Theregulationofspeechatalimitedpublicforummustbeviewpointneutralandreasonableinlightofthepurpose 
	servedbytheforuminordertobeconstitutional.
	25

	AdultEntertainmentIndustry.AnotherareawheremunicipalregulationscommonlyleadtoFirstAmendment challengesistheadultentertainmentindustry.Ordinancesthatprohibitorregulatethelocationorconductofadult entertainmentfacilitiesaresusceptibletochallenge.Ifthepurposeoftheregulationofexpressionisunrelatedto thesuppressionofexpression,thenthemunicipalitymustmeetalesserstandardthanifitisactuallyattemptingto regulatetheexpression.Forexample,conditionsthatareplacedonachangeofuseapplicationtoregulatethe displayanddistributio
	26
	27
	28
	foundunconstitutional.
	29

	RegulatingSpecificActivities.Ordinancesthatimposepermittingrequirementsforparticularactivitiesmayraise FirstAmendmentissues.Similarly,ordinanceswhichgovernthetime,placeandmannerofparticularactivitiesmay bequestioned.Further,ordinancesthatmightotherwisepassconstitutionalmustermaybeinvalidatedbyoverly 
	stringentorhaphazardapplication.
	30

	RegulatingSpecificClassesofPersons.Ordinancesthatregulatetheadmissionorexclusionofclassesofpersonsto designatedeventsorplacesmaybesubjecttoquestion.Forinstance,anordinancelimitingadmissiontocertain 
	dancehallstopersonsofacertainagerangewaschallenged.
	31

	Loitering.Therearemanyinstancesinwhichanti-loiteringordinanceshavebeenheldtounreasonablyinfringeon freespeech.Whereanti-loiteringordinancesgenerallyrunafouloftheConstitutioniswhenthe“impermissible applicationsofthe[ordinance]aresubstantialwhenjudgedinrelationto[its]plainlylegitimatesweep.”
	32
	33


	EqualProtection 
	EqualProtection 
	FourteenthAmendmentequalprotectionchallengesareanothercategoryoffrequentlyrecurringconstitutional issuesseenbymunicipalsolicitors.Anordinance“willsurviveanattackbasedontheequalprotectionclauseifthe ordinanceisreasonable,notarbitrary,andbearsarationalrelationshiptoalegitimatestateobjective.”
	34

	Anymunicipalactionwhichdifferentiatesbetweenclassesofpeople,suchasresidentsversusnonresidents,islikely togiverisetoanequalprotectionchallenge.Anyclassificationbasedonageorsexissimilarlyvulnerable. 
	35

	Taxenactmentsareafertilesourceforclassificationissues.Courtshaveheldthattaxclassificationsmustberational andbasedonsomelegitimatedistinctionbetweentheclassesthatprovideanon-arbitraryandreasonableandjust basisforthedifferenttreatment.Forexample,in1996,theCommonwealthCourtstruckdownamunicipal businessprivilegetaxwhichimposedthetaxuponmerchants,butexemptedprofessionalandservicebusinesses fromthetax.Thecourtnoteditswillingnesstocreditanysubstantivedistinctionthatjustifiedtheseparate classifications.Butintheabse
	36
	37

	Employer-employeerelationsareyetanotherareainwhichequalprotectionchallengesareoftenraised.For example,compulsorytestingasaconditionofemploymentmayraiseequalprotectionandunlawfulsearch questions.Butinanothercase,amandatoryurinalysisofamunicipalfirefighterwasupheld.Therefore,solicitors mustbecarefultoensurethatthetestingisnecessaryandappropriate. 
	38
	39

	Equalprotectionissuesalsoariseinthecontextofemployeeterminations.Courtshaveheldthatmunicipal employeeshavepersonalorpropertyrightsinemploymentiftheycanestablishalegitimateexpectationof 
	continuedemploymentthroughacontractorstatute.
	40
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	Landuseregulationscaninvolveequalprotectionargumentsiftheireffectistoexcludeorsubstantiallyimpairan activitywhichisotherwiselegal.Forexample,achurch,excludedfromacommercialzoneinwhichitwantedto locate,arguedthatthepermitteduseswithinthezonewere“under-inclusive”andtheordinanceviolateditsrightto equalprotection.Thecourtupheldtheordinance.However,theimportantpointforthediligentsolicitoristhat virtuallyeverymunicipalactionthatexpresslyorimplicitlydifferentiatesorexcludescertainactivities,usesorgroups ofpeopleis
	41


	IllegalSearches 
	IllegalSearches 
	Asageneralrule,inorderforasearchtobeconstitutional,policemustobtainawarrantthatissupportedby probablecauseandissuedbyanindependentjudicialofficerpriortoconductingthesearch.Therearenumerous exceptionstothatgeneralrule,includingoneforsearchesandseizuresofautomobiles.ThePennsylvaniaSupreme Courtrecentlyadoptedthefederalexceptiontothewarrantrequirementforautomobilesearches.Asaresult,in orderforpolicetolawfullyconductasearchofanautomobilewithoutawarrant,theymusthaveprobablecause 
	andneednoexigentcircumstancesbeyondtheinherentmobilityofamotorvehicle.
	42

	TheUnitedStatesSupremeCourtalsorecentlyresolvedthequestionofwhetherwarrantlesssearchesofcell phonesareconstitutional.TheCourtfoundthatwarrantlesssearchesofcellphonesdonotfurthergovernmental interestsandimplicategreaterindividualprivacyinterests.Withrespecttotheprivacyissue,theCourtnotedthat cellphonesplace“vastquantitiesofpersonalinformationliterallyinthehandsofindividuals”andasearchofacell phone“bearslittleresemblance”toaphysicalsearchand“wouldtypicallyexposetothegovernmentfarmore than theexhaustivesearcho
	43

	FourthAmendmentchallengesalsoariseinthecontextofmunicipallicensingefforts.Forexample,acourtheldthat amunicipalordinancethatrequiredpropertyinspectionsbeforeissuanceofarentallicensewasnotfacially unconstitutionalbecausethemunicipalityneededthepropertyowner sconsentpriortoenteringthepremises.A propertyowner srefusaltoprovideconsentwouldjustmeanthatnolicensewouldbeissuedbythemunicipality, 
	notthatanyconstitutionalrightshadbeenviolated.
	44


	UseofEminentDomainandRegulatoryTakings 
	UseofEminentDomainandRegulatoryTakings 
	In2005,theUnitedStatesSupremeCourtissuedalandmarkdecisionregardingeminentdomainbymunicipalities. Inthatcase,theSupremeCourtheldthatmunicipalitiesexercisingtheireminentdomainpowersmustmeetthe followingtwoburdens:(1)thatthetakingsoftheparticularpropertieswere“reasonablynecessary”tosatisfythe municipality sintendedpublicpurpose;and(2)thatthetakingswerefor“reasonablyforeseeableneeds.”This decisiongaveabroadinterpretationtothephrase“publicuse”intheTakingsClause. 
	45

	Inresponse,in2006,thePennsylvaniaGeneralAssemblyadoptedthePropertyRightsProtectionAct.Amongother things,thisstatuteprohibitedtheuseofeminentdomaininordertousethecondemnedlandforprivate enterprise.In2014,thePennsylvaniaSupremeCourtdeterminedthata“properpublicpurpose”existsunderthe 
	46
	statuteonlyifthepublicistheprimaryandparamountbeneficiaryofthetaking.
	47

	Anotherareaofconstitutionalconcerncentersupontheissueofregulatorytakings.Theseusuallyariseinthe contextofrestrictivemunicipalordinances,mostgenerallyintheareaoflandusecontrol.Generally,the municipality sintentisnottotakethepropertyaffected,butrathertolimitacertainactivityoruseoftheproperty. Inresponse,thepropertyownerusuallyclaimsthattheregulationsodepriveshimorheroftheuseoftheproperty thatithasbeeneffectivelytakenandcompensationshouldbepaid. 
	ThePennsylvaniaSupremeCourtsetforththreeconditionsthatmustbemettodeterminewhetheravalid regulatoryrestrictionconstitutesatakingrequiringjustcompensationforalandowner:(1)theinterestofthegeneral public,ratherthanaparticularclassofpersons,mustrequiregovernmentalaction;(2)themeansmustbenecessary toeffectuatethatpurpose;and(3)themeansmustnotbeundulyoppressiveuponthepropertyholder,considering 
	theeconomicimpactoftheregulation,andtheextenttowhichthegovernmentphysicallyintrudesontheproperty.
	48

	ThePennsylvaniaSupremeCourtfurtherexplainedtheheavyburdenonalandowner,holdingthattosustaina regulatory,orde facto,takingclaim,itmustbeshownthatthelandownerwassubstantiallydeprivedoftheuseand 
	enjoymentofitsproperty.
	49
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	III IntergovernmentalCooperation 
	III IntergovernmentalCooperation 
	ScottE.Coburn,Esquire (updated February 2015) 
	GeneralCounsel PennsylvaniaStateAssociationofTownshipSupervisors 4855WoodlandDrive Enola,PA17025 (717)763-0930 
	scoburn@psats.org 

	Intergovernmentalcooperationagreementsrepresent,inmanyinstances,anefficient,cost-effectivewayforlocal governmentstoprovideservicestotheirresidents.Theyhavebeenusedbylocalgovernmentsmoreandmorein recentyearsinawidevarietyofareas. 
	ThePennsylvaniaConstitutionauthorizeslocalgovernmentsto“agreeintheexerciseofanyfunction,poweror responsibilitywith,ordelegateortransferanyfunction,powerorresponsibilityto,oneormoreother governmentalunits.”
	1

	TheIntergovernmentalCooperationAct 
	TheIntergovernmentalCooperationAct 
	TheIntergovernmentalCooperationAct(“ICA”)generallytrackstheauthorizationsetforthinthePennsylvania Constitution,butimposesadditionalrequirementsonlocalgovernmentsseekingtoshareservicesandfunctions. TheICAappliestoany“localgovernment,”whichisdefinedtoincludeany“county,cityofthesecondclass,second Aandthirdclass,borough,incorporatedtown,township,schooldistrict,oranyothersimilargeneralpurposeunity ofgovernment”createdbytheGeneralAssemblyafterJuly12,1972.Municipalauthoritiesdonotfallwithinthe ICA sdefinitionofloc
	2
	3
	4

	Inordertoenterintoanintergovernmentalcooperationagreement,localgovernmentsmustadoptanappropriate ordinance.Thefailuretoadoptsuchanordinancerendersanintergovernmentalcooperationagreementvoid.Votersmayalsorequireareferendumelectiononaproposedintergovernmentalcooperationagreement.
	5
	6
	7

	ItisimportanttonotethattheICArequiresthatanyintergovernmentalcooperationagreement,regardlessofscope orvalue,bememorializedthroughordinancesadoptedbyallpartiestotheagreement.Localgovernments throughouttheCommonwealthhavehistoricallyengagedinsomeintergovernmentalcooperationarrangements through“handshakedeals”thatdonottechnicallycomplywiththeICA.Thesedeals,asaresult,couldexposethe municipalitiesandelectedofficialstoliabilityornegativepublicity. 
	TheICAcontainsspecificrequirementsforwhatmustbeincludedintheordinanceapprovinganintergovernmental cooperationagreement.Theordinancemustspecify:(1)theconditionsofagreement;(2)thedurationofthetermof theagreement;(3)thepurposeandobjectivesoftheagreement;(4)themannerandextentoffinancingthe agreement;(5)theorganizationalstructurenecessarytoimplementtheagreement;(6)themannerinwhichrealor personalpropertyshallbeacquired,managed,licensedordisposedof;and(7)thattheentitycreatedhasthe authoritytoenterintocontractforgr
	8
	9

	Localgovernmentsactingpursuanttoanintergovernmentalcooperationagreementmustabidebytheappropriate biddingrequirementswhensolicitingbidsforjointpurchases.However,localgovernmentswithinacountymay participateinorpurchaseoffofacontractenteredintobythecountyandvendorsorsuppliersofgoodswithout havingtocomplywithcompetitivebiddingrequirements(becausethecountyalreadypresumablycompliedwith therequirements).Theymaydothesamewithschools,colleges,universitiesandnonprofithumanservices 
	10
	11
	agencieswithinthelocalgovernment.
	12
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	Intergovernmentalcooperationagreementstakeeffectwhentheagreementhasbeenadoptedbyordinancebyall 
	cooperatinglocalgovernments.
	13


	ExamplesofIntergovernmentalCooperationAgreements 
	ExamplesofIntergovernmentalCooperationAgreements 
	CouncilsofGovernment(“COGs”)–Countywideandarea-wideCOGsarebecomingincreasinglyprevalentin Pennsylvania.Theyenablelocalgovernmentsinthesamegeographicregiontopoolresourcestoofferawide varietyofmunicipalservicesandprograms,includingcommunitydevelopment,police,emergencymanagement, equipmentsharing,fiscalservices,municipalmanagementandsolidwastecollectionanddisposal.Thereare currentlydozensanddozensofCOGs.ThePennsylvaniaAssociationofCouncilsofGovernmentsisanexcellent resourceforinformationonCOGs. 
	JointPlanningCommissions–TheMunicipalitiesPlanningCodeauthorizeslocalgovernmentstocreatejoint 
	planningcommissions.
	14

	UniformConstructionCodeBoardsofAppeals–ThePennsylvaniaConstructionCodeActpermitsmunicipalitiesto 
	enterintoordinancesforthejointadministrationandenforcementofthelaw.
	15

	EnvironmentalAdvisoryCouncils–Oneormorelocalgovernmentsmaybyordinanceestablishanenvironmental advisorycouncilto“adviseotherlocalgovernmentalagencies,including,butnotlimitedto,theplanning commission,parkandrecreationboardsandelectedofficials,onmattersdealingwithprotection,conservation, 
	management,promotionanduseofnaturalresources.
	16

	Investments–Municipalitiesarepermittedtopoolresourcesforinvestmentpurposes.ThePennsylvaniaLocal GovernmentInvestmentTrustisanexampleofanintergovernmentalcooperationagreementdirectedtowardthe 
	17
	investmentofmunicipalfunds.Formoreinformation,seewww.plgit.com. 

	InsuranceandPension–Therearenumerousintergovernmentalcooperationarrangementsfortheacquisitionof definedbenefitanddefinedcontributionpensionplans,healthinsuranceandunemploymentcompensation insurance.ExamplesofsucharrangementsarethePennsylvaniaTownshipsHealthInsuranceCooperativeTrust, PennsylvaniaMunicipalitiesPensionTrust,PSATSUnemploymentCompensationGroupTrust(moreinformationon eachcanbefoundatwww.psatsinsurance.org),andtheDelawareValleyHealthInsuranceTrust(moreinformation 
	availableatwww.dvit.com). 


	OtherResources 
	OtherResources 
	DCEDmakesavailablethe“Intergovernmental Cooperation Handbook,” whichisanexcellentresourceformunicipal officialsandsolicitorsandavailablefordownloadfromDCED swebsite. 
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	IV MeetingsandRecords 
	JoanE.London,Esquire (updated December 2014) 
	KozloffStoudtP.C. 2640WestviewDrive P.O.Box6286 Wyomissing,PA19610 (610)370-6700 
	jlondon@kozloffstoudt.com 

	SunshineAct 
	SunshineAct 
	SincethepublicationoftheThirdEditionoftheSolicitors’ Handbook inApril2003,theSunshineAct,65P.S.§§701, et seq.,hasnotbeenamended,withtheexceptionofthedefinitionof“agency,”whichwasamendedin2004,and amendmentstothesectionrelatingto“Penalties”in2011.Therehave,however,beensignificantdecisionsby PennsylvaniaappellatecourtsinterpretingtheSunshineAct. 
	1
	2

	OpenMeetingsRequired 
	OpenMeetingsRequired 
	TheSunshineActrequiresopenmeetings.Section704oftheSunshineActprovides: 
	3

	Officialactionanddeliberationsbyaquorumofthemembersofanagencyshalltakeplaceata meetingopentothepublicunlessclosedunderSection707(relatingtoexceptionstoopen meetings,708(relatingtoexecutivesessions)or712(relatingtoGeneralAssemblymeetings covered).Allvotesmustbepubliclycast,andallrollcallvotesrecordedunderSection705.
	4
	5
	6
	7


	Definitions 
	Definitions 
	Section703oftheSunshineActsetsforththedefinitionsof“officialaction,”“agency,”“meeting,”and“deliberation” asfollows: 
	“Officialaction” 
	(1) 
	(1) 
	(1) 
	Recommendationsmadebyanagencypursuanttostatute,ordinance,orexecutiveorder. 

	(2) 
	(2) 
	Theestablishmentofpolicybyanagency. 

	(3) 
	(3) 
	Thedecisionsonagencybusinessmadebyanagency. 

	(4) 
	(4) 
	Thevotetakenbyanagencyonanymotion,proposal,resolution,rule,regulation,ordinance,report, ororder. 


	“Agency”Thebody,andallcommitteesthereofauthorizedbythebodytotakeofficialactionorrenderadvice onmattersofagencybusiness,ofallthefollowing:theGeneralAssembly,theexecutivebranchofthe governmentofthiscommonwealth,includingtheGovernor'sCabinetwhenmeetingonofficialpolicymaking business,anyboard,council,authorityorcommissionofthecommonwealthorofanypoliticalsubdivisionofthe commonwealthoranyState,municipal,townshiporschoolauthority,schoolboard,schoolgoverningbody, commission,theboardsoftrusteesofallState-aidedcolle
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	“Meeting”Anyprearrangedgatheringofanagencywhichisattendedorparticipatedinbyaquorumofthe 
	membersofanagencyheldforthepurposeofdeliberatingagencybusinessortakingofficialaction.” 
	“Deliberation”Thediscussionofagencybusinessheldforthepurposeofmakingadecision.
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	PublicNoticeRequirements 
	PublicNoticeRequirements 
	Anopenmeeting,forpurposesofSection704oftheSunshineAct,isameetingforwhichtherehasbeenpublic noticeprovidedbytheagency,whichthepubliccanattend,andinwhichpublicparticipationispermitted.“Public notice”isdefinedinSection703oftheSunshineActasfollows: 
	“Publicnotice” 
	(1) Forameeting: 
	(i) 
	(i) 
	(i) 
	Publicationofnoticeoftheplace,date,andtimeofameetinginanewspaperofgeneralcirculation, asdefinedin45Pa.C.S.§101(relatingtodefinitions),whichispublishedandcirculatedinthepolitical subdivisionwherethemeetingwillbeheld,orinanewspaperofgeneralcirculationwhichhasabona fidepaidcirculationinthepoliticalsubdivisionequaltoorgreaterthananynewspaperpublishedin thepoliticalsubdivision. 

	(ii) 
	(ii) 
	Postingthenoticeoftheplace,date,andtimeofameetingprominentlyattheprincipalofficeofthe agencyholdingthemeetingoratthepublicbuildinginwhichthemeetingistobeheld. 


	(iii) GivingnoticetopartiesunderSection709(c)(relatingtopublicnotice[tothemediaandindividuals requestingnoticeofthemeeting]). 
	(2) Forarecessedorreconvenedmeeting: 
	(i) Postinganoticeoftheplace,date,andtimeofthemeetingprominentlyattheprincipalofficeofthe agencyholdingthemeetingoratthepublicbuildinginwhichthemeetingistobeheld. 
	(ii) GivingnoticetopartiesunderSection709(c). 
	PublicnoticeofagencymeetingsmustbegiveninaccordancewithSection709(a)oftheSunshineAct,which requires:(1)publicnoticeofthefirstregularmeetingofthecalendarorfiscalyearnotlessthanthree(3)daysprior tothemeeting;(2)publicnoticeofthescheduleofremainingregularmeetings;and(3)publicnoticeofeachspecial meetingorrescheduledregularorspecialmeetingatleasttwentyfour(24)hoursinadvanceofthetimeofthe conveningofthemeetingspecifiedinthenotice.
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	Publicnoticeisnotrequiredforanemergencymeetingoraconference,asthosetermsaredefinedinSection703.
	Publicnoticeisnotrequiredforanemergencymeetingoraconference,asthosetermsaredefinedinSection703.
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	Minutes 
	Minutes 
	Minutesmustbekeptofallmeetings.Minutesdonothavetobeastenographicrecordorall-inclusivenarrativeofall thatoccurredinthemeeting.UnderSection706,minutesmustinclude:(1)thedate,time,andplaceofthemeeting; (2)thenamesofmemberspresent;(3)thesubstanceofallofficialactionstakenandarecordbyindividual membersoftherollcallvotestaken;and(4)thenamesofcitizenswhoappearedindividually,andthesubject 
	matteroftheirtestimony.
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	OpportunityforPublicCommentandParticipation 
	OpportunityforPublicCommentandParticipation 
	UnderSection710.1(a),theboardorcouncilofanagencymustprovideareasonableopportunityateach advertisedregularorspecialmeetingforpubliccommentbyresidentsortaxpayers/ratepayersofthepolitical subdivisionorotheragencyregardingmattersofconcern,officialaction,ordeliberationwhichareormaybebefore theboardorcouncilpriortotakingofficialaction.Thepubliccommentperiodmaybeatthebeginningofthe meeting.Iftheboardorcouncildeterminesthatthereisinsufficienttimeforpubliccomment,thepubliccomment maybedeferredtothenextregularmeeting
	12
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	710.1(a),eventhoughthispracticehadbeeninplacepriorto1993.Theagencymayadoptreasonablerules,notin conflictwiththeintentoftheSunshineAct,fortheconductofitsmeetings,includingpubliccomment,andthe 
	13
	maintenanceoforder.
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	ExceptionstoGeneralRuleofOpenMeetings 
	ExceptionstoGeneralRuleofOpenMeetings 
	Therearethree(3)exceptionstothegeneralruleofdeliberationinanopenmeeting.Theyare:(1)executive sessions;(2)conferences;and(3)certainworkingsessionsofaboardofauditors.
	Officialactionmuststillbetaken intheopenmeeting. 


	ExecutiveSessions 
	ExecutiveSessions 
	Themostcommonlyutilizedexceptiontothegeneralruleofopenmeetingsbyapublicagencyisthe“executive session.”Section708(a)permitsan“executivesession”for: 
	15

	(1) 
	(1) 
	(1) 
	Personnelmatters,includingappointment,discipline,promotion,demotion,andperformanceevaluation, anddiscipline. 

	(2) 
	(2) 
	Information,strategy,andnegotiationssessionsrelatednegotiationandarbitrationofacollective bargainingagreement,or,intheabsenceofacollectivebargainingagreement,relatedtolaborrelations orarbitration. 

	(3) 
	(3) 
	Considerationoftheleaseorpurchaseofrealpropertyuptothetimeanoptiontopurchaseorleaseis obtainedoruptothetineandagreementofsaleisobtainediftheagreementisobtaineddirectlywithout anoption. 

	(4) 
	(4) 
	Consultingwithanattorneyorprofessionaladvisorregardinginformationorstrategyinconnectionwith 
	pendingorthreatenedlitigation.
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	(5) 
	(5) 
	Reviewanddiscussionofagencybusinesswhich,ifconductedinpublic,wouldviolateconfidentialitylaws orregulations,orleadtothedisclosureoflawfullyprivilegedinformation,includinginitiationandconduct ofagencyinvestigationsor
	lawenforcementinvestigationsandquasi-judicialdeliberations.
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	(6) 
	(6) 
	Discussionofacademicadmissionorstandingsbyboardsorcommitteesofstate-ownedorstate-related collegesanduniversities. 


	Thereasonfortheexecutivesessionmustbeannounced,includingthesubjectmatterofactualorpotential 
	litigationornegotiation.
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	ActionsforViolation 
	ActionsforViolation 
	IntheeventthatamemberofthepublicbelievesthatapublicagencyhasactedinviolationoftheSunshineAct,he orshehasthirty(30)daysfromthedateofthesuspectedviolation,orthirty(30)daysfromthedateofdiscoveryof suchasuspectedviolationtofilealegalchallenge.Anyactiontakenbyanagencywhichwastransactedata meetingfoundbyacourttohavebeenunauthorizedisvoid.Aviolationmaybecuredbyretakingtheactionatan 
	19
	openandadvertisedmeeting.
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	PenaltiesforViolation 
	PenaltiesforViolation 
	UnderSection714,aconvictionforviolationoftheSunshineActconstitutesasummarycriminaloffense,subjectto finesofnotlessthan$100.00andnotmorethan$1,000.00,pluscostsofprosecutionforafirstoffense;andfinesof notlessthan$500.00andnotmorethan$2,000.00pluscostsofprosecution,foranotheroffense.Theagencymay notpayanyfineorcostonbehalfofitsmembers,andmaynotreimburseitsmembersforthepaymentofthese 
	finesandcosts.
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	Right-to-KnowLaw 
	Right-to-KnowLaw 
	ThepurposeofthePennsylvaniaRight-to-KnowLaw(RTKL)istoprovideforaccesstopublicinformationand publicrecords.Initiallyenactedin1957asthe“OpenRecordsAct,”thelawhasbeensignificantlyamendedtwice initshistorytoprovideforgreaterpublicandmediaaccesstoinformationondecisionsmadeandtransactions enteredintobygovernmentagencies,toaccountforchangesintechnology,andtoprovideforproceduresfor appeallackingintheoriginalversion,andtosetforthpenaltiesforviolations. 
	22
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	Impactof2008AmendmentTheRTKLwassignificantlyamendedin2008tocoverallexecutive,independent,and localagencies,and,withrespecttonineteen(19)categoriesofdocuments,thelegislativebranch.TheRTKLnow definesthree(3)broadclassesofdocumentsasgenerallysubjecttodisclosure;namely“publicrecords,”“financial records,”and“legislativerecords.”Thesearefarmoreexpansivethanthepriordefinitions,whichrequired productionofitemssuchasminutes,orders,decisions,andcontracts,butwerefarlessclearanddetailedastoother classesofdocuments.The20
	24

	Theagencyhasanobligationtohaveinplaceaprocedureforrecordsrequestswhichispostedonitsbulletinboard andonitsinternetwebsiteifithasone,tonameanOpenRecordsOfficer(ORO)responsiblefortimelyresponses (initialresponseinfive(5)businessdays),andtoprovideallresponseswithinthetimedeadlinessetforthinthe RTKL.TheamendmentcreatedthePennsylvaniaOfficeofOpenRecords(OOR)withinthePennsylvania DepartmentofCommunityandEconomicDevelopmenttohearanddecideappealsfromdeterminationson recordsrequests,toprovideinformationandtrainingtoo
	feeschedulesandlimits.
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	Significantly,the2008RTKLamendmentprovidedforthefollowing: 
	• 
	• 
	• 
	• 
	AgencydesignationofanOROtorenderinitialdeterminationsondocumentrequests.TheOROreceives 
	allrequests,andgrants,extends,ordeniestheserequests.
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	• Increasedcivilpenaltiesfordenialsofaccesstopublicrecordsmadeinbadfaithofupto$1,500.00,and penaltiesofupto$500.00perdayforfailuretocomplywithacourtordertoproducepublicrecords 
	untiltherecordsareprovided,pluscourtcostsandcounselfees.
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	• 
	• 
	• 
	Grantedimmunityinmostcasestoanagency,publicofficialorpublicemployeeresultingfrom compliancewithorfailuretocomplywiththeRTKL(e.g.,agoodfaithimmunity).Actionstakenbyan agencypursuanttoawrittenpublicrecordretentionanddispositionschedulearenotsubjecttocivilor 
	criminalpenalties.
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	• Createdthirtynine(39)categoriesofexceptionsfromthebroaddefinitionof“publicrecords,”and caselaw.
	clarifiedexemptionscontainedin
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	• 
	• 
	Broadenedthedefinitionof“requester”from“citizenoftheCommonwealthofPennsylvania”to“aperson 
	thatisalegalresidentoftheUnitedStates,”andincludedagenciesinthatdefinition.
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	CommonwealthorLocalAgencyResponsetoRequest 
	CommonwealthorLocalAgencyResponsetoRequest 
	AvalidrequestforpublicrecordsundertheRTKLwhichwillenabletherequestertoexercisehisorherrightsunder theRTKL,mustbe:(1)beinwriting,preferably,althoughnotrequiredtobe,ontheUniformOORform(whichform mustbeacceptedbytheagency);(2)beaddressedtotheagencyORO;and(3)containsufficientspecificityto enabletheagencytoknowwhatrecordsarebeingsought.UndertheRTKL,theagencymay,butisnotrequired 
	31
	to,fulfillverbaloranonymousrequests.Suchrequestswillnottriggerappealrights.
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	Anagencyreceivingarequestfordocumentsisrequiredtodothefollowing: 
	(a) Providewithinfive(5)days,copiesoftherecord,inaccordancewithagencypoliciesandtheRTKLon availabilityofdocuments,copyingcosts,certificationofcopies,etc. 
	(b) Provideawrittenresponseseekinganextensionofuptothirty(30)daystothefive(5)dayresponsetime. 
	(c) Issueadenialoftherequest,whichmustinclude: 
	i. Adescriptionoftherecordwhichhadbeenrequested. 
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	ii. 
	Thereasonforthedenial,includingacitationtosupportinglegalauthority.
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	iii. Ifthedenialwasbaseduponsolicitororotherlegalreviewwhichconcludedthattherecordwasnota publicasdefinedintheRTKL,thedenialmustsetforththereasonsforthedeterminationthatthe recordisnota“publicrecord.” 
	iv. 
	iv. 
	iv. 
	Thename,title,businessaddress,businesstelephonenumber,andsignatureofthepublicofficialor employeeissuingthedenial. 

	v. 
	v. 
	Dateofresponse. 


	vi. Appealprocedurefromthedenial,includingappealtotheOORorthecountydistrictattorney(for criminalorpolicerecorddenials),andthenameoftheOORExecutiveDirector,OORaddress,and 
	timelimitforappeal.
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	TimeLimitforAgencyResponse 
	TimeLimitforAgencyResponse 
	Anagencymustmakeagoodfaithefforttodetermineiftherecordisapublicrecord,andrespondasquicklyas possibleunderthecircumstancesexistingatthetime,nottoexceedfive(5)businessdays.Iftheagencydoesnot 
	respondwithinthattime,therequestisdeemedtobedenied.
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	ExceptionstoTimeLimits 
	ExceptionstoTimeLimits 
	TheagencymaynotbeabletoprovidetherecordsrequestedwithinthetimesetforthinSection901,above,and uponsuchadeterminationbytheagencyORO,theagencymustsendtherequestorwrittennoticeoftheneedfor anextensionofuptothirty(30)daysfollowingthefive(5)businessdayspermittedforresponseunderSection901. 
	Section902(a)setsforththefollowingasacceptablereasonsforanextensionbytheagency: 
	1. 
	1. 
	1. 
	Therequestrequiresredactionofnon-publicinformationbeforethedocumentcanbeprovidedin accordancewithSection706oftheRTKL;
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	2. 
	2. 
	Therequestrequiresretrievalofarecordstoredataremotelocation; 

	3. 
	3. 
	Theagencycannottimelyrespondduetobonafidestaffinglimitations; 

	4. 
	4. 
	Legalreviewbytheagencysolicitorisnecessarytodeterminewhethertherecordisa“publicrecord,” “financialrecord,”or“legislativerecord”subjecttodisclosureundertheRTKL; 

	5. 
	5. 
	Therequesterhasnotcompliedwiththeagency spoliciesregardingaccesstopublicrecords; 

	6. 
	6. 
	TherequesterisrefusingtopayfeesauthorizedbytheRTKL;or 


	7. 
	Theextentornatureoftherequestprecludesresponsewithintherequiredtimeperiod.
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	Intheeventthatthedocumentsarenotprovidedbytheexpirationofthethirty(30)dayextensionperiod,the 
	requestisdeemedtobedenied.
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	AllowableFees 
	AllowableFees 
	Section1307setsforthallowablefeesforservicesprovidedbyagencyofficialsundertheRTKL.Feesforcopying mustbereasonableandbaseduponprevailinglocalfeesforduplicationservices.Anagencymaychargepercopy forcertifiedcopies,whencertifiedcopiesarerequested.Anagencymaynotchargetoscanand/oremail documentstoarequestor.Anagencymaychargetheactualcostforpostage,facsimile/microficheorothermedia, aswellasforspecializeddocuments. 
	39

	Ifthereisarequestforatranscript,suchasazoninghearing,therequestorshouldbereferredtothestenographer orotherpersonthatpreparedthetranscript,indeferencetotheproprietaryandotherpotentiallegalinterestsofthe personorentitypreparingthetranscript. 
	Therequestermustpayinadvancetheactualfeesowed,ortheagencyestimateofthefeeswheretheactualfees arenotknown,wheretheseknownorestimatedfeesare$100ormore.Theprepaymentrequestcanspecifya reasonableperiodoftimeinwhichtherequestermustmakesuchprepayment.Failuretomakeapaymentbythe daterequiredwillresultintherequestbeingdeemedwithdrawn. 
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	Whereanestimatedfeeispaidandtheestimatedfeesaresubsequentlycalculatedtohavebeenlowerthanthe actualfees,theagencymustprovidetherequesterastatementshowinghowtheactualfeeswerecalculated,and therequesterwillpromptlypaythedifference. 
	Whereanestimatedfeeispaidbyarequesterandtheestimatedfeesaresubsequentlycalculatedtohavebeen higherthantheactualfees,theagencymustprovidetherequesterastatementshowinghowfeeswerecalculated, andwillpaythedifferencetotherequester. 
	Wherefeesareknownorestimatedtobe$100ormore,thesefeesmustbepaidinordertoreceiveaccesstothe recordrequested.AnyrequesterwhohasunpaidamountsoutstandinginrelationtoRTKLrequestswhere productionwasmadebyanysuchagency,maynotbegrantedaccesstorecordsunderotherRTKLrequestsuntil suchprioramountsduehavebeenpaidinfull. 
	40

	Nochargeshallbemadeforsolicitorreviewoftherecordtodeterminewhethertherequestedrecordsarepublic recordssubjecttoproduction. 

	ExemptionsfromGeneralRuleRequiringDisclosure 
	ExemptionsfromGeneralRuleRequiringDisclosure 
	Section708(b)createdspecificclassesofdocumentswhicharenotrequiredtobedisclosedinresponsetoa request,andwhich,insomeofthecases,suchaswhendisclosureviolatesconfidentialityrequirementsunderstate orfederallaw,maynotbedisclosedtoarequestor.Thefollowingtypesofrecordsareexemptfromaccess: 
	41
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	• 
	• 
	• 
	Wheredisclosureofarecordwouldresultinlossoffederalorstatefundsbyanagencyorthe commonwealth,orwouldbereasonablylikelytoresultinasubstantialanddemonstrableriskofphysical harmtoorpersonalsecurityofanindividual. 

	• 
	• 
	Wheredisclosureofarecordinconnectionwiththemilitary,homelandsecurity,nationaldefense,law enforcementorotherpublicsafetyactivitywouldbereasonablylikelytojeopardizeorthreatenpublic safety,ortherecordisdesignatedasclassifiedbyanappropriateFederalorStatemilitaryauthority. 

	• 
	• 
	Wheredisclosureofarecordcreatesareasonablelikelihoodofendangeringthesafetyorphysicalsecurity ofabuilding,publicutility,resource,infrastructure,facilityorinformationstoragesystemorpublicresource. 

	• 
	• 
	Wheredisclosureofarecordoncomputerhardware,computersoftwareornetworksmightbereasonably likelytojeopardizecomputersecurity. 

	• 
	• 
	Arecordofanindividual smedicalorpsychiatrichistoryordisabilitystatus,includingresultsofdrugtests. 

	• 
	• 
	Personalidentificationinformation,includingSocialSecuritynumber,driver slicensenumber,personal financialinformation,home,cellularorpersonaltelephonenumbers,personalemailaddresses,spouse s name,maritalstatus,beneficiaryinformation,andthehomeaddressofalawenforcementofficeror judge.Theexemptiondoesnotincludeinformationrelatingtoname,position,salary,compensation, employmentcontractorlengthofserviceofapublicofficialoragencyemployee.Anagencymayredact thenameorotheridentifyinginformationrelatingtoanindividualperfo
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	• 
	• 
	Lettersofrecommendationorreferencesregardingthequalificationsofanindividual(doesnotapplyto informationpreparedforindividualsappointedtofillavacancyinanelectedofficeoranappointedoffice requiringSenateconfirmation). 

	• 
	• 
	Employeeperformanceratingsandreviews. 

	• 
	• 
	Theresultsofcivilserviceorsimilartestsadministeredbyacommonwealth,legislativeorjudicial agency.Theresultsofsuchtestsshallnotbedisclosedbyalocalagencyifrestrictedbyacollective bargainingagreement. 

	• 
	• 
	Applicationssubmittedbyemployeesnothiredbyanagency. 

	• 
	• 
	Writtencriticismsofanemployee. 

	• 
	• 
	Grievancematerial. 
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	• 
	• 
	• 
	Informationondiscipline,demotionordischargeexceptrecordsregardingfinalagencyactionleadingto demotionordischarge. 

	• 
	• 
	Laborandcollectivebargainingnegotiationstrategies(doesnotincludefinalagreementsor arbitrationawards). 

	• 
	• 
	Anexhibitenteredintoevidenceatanarbitrationproceeding. 

	• 
	• 
	Draftsofbills,resolutions,amendments,statementsofpolicy,ordinancesandregulationspreparedbyor foranagency. 

	• 
	• 
	Arecordthatreflectstheinternal,predecisionaldeliberationsofanagency,itsmembers,officers,officials andemployees.ThisexemptionappliestoagenciessubjecttotheSunshineAct,butdoesnotapply(1)to writtenorinternetapplicationsrequestingcommonwealthfunds,or(2)totheresultsofpublicopinion 
	surveys,polls,etc.
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	• 
	• 
	Arecordthatconstitutesorrevealsatradesecretorconfidentialproprietaryinformation. 

	• 
	• 
	Notesandworkingpaperspreparedbyorforapublicofficialoremployeeusedsolelyfortheindividual s personalandwithnoofficialpurpose. 

	• 
	• 
	Theidentityofanindividualmakingalawfuldonationtoanagency. 

	• 
	• 
	Unpublishedlecturenotesandmanuscriptsandsimilardocumentofacommunitycollegeoraninstitution oftheStateSystemofHigherEducationorfacultymembersoremployeesthereof. 

	• 
	• 
	Academictranscripts. 

	• 
	• 
	Examinationsandexamquestions,scoringkeysandanswers.Thisexemptionincludeslicensingexamsand examsgiveninpublicandprivateschoolsandcolleges. 

	• 
	• 
	Anagencyrecordrelatingtoorresultinginacriminalinvestigation.Thisexemptiondoesnotapplyto informationcontainedinapoliceblotterandutilizedormaintainedbythePennsylvaniaStatePolice,local, campus,transitorportauthoritypoliceorotherlawenforcementagency,orinformationcontainedina 
	trafficreport.
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	• 
	• 
	Anagencyrecordrelatingtoanoncriminalinvestigationincludingrecordsorpartsofrecords(exceptfor timeresponselogs)pertainingtoaudiorecordings,telephoneorradiotransmissionsofEMSpersonnel, including911recordings.Thisexemptiondoesnotapplytoa911recordingoratranscriptofa911recording ifanagencyorcourtdeterminesthepublicinterestindisclosureoutweighstheinterestinnondisclosure. 

	• 
	• 
	DNAandRNArecords. 

	• 
	• 
	Autopsyrecordsofacoronerormedicalexaminer.Thisexemptiondoesnotlimitthereportingofthe nameofthedeceasedandthecauseandmannerofdeath. 

	• 
	• 
	Draftminutesofameetinguntilthenextregularlyscheduledmeetingoftheagencyorminutesofan 
	executivesession.
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	• 
	• 
	Realestateappraisals,engineeringestimates,orenvironmentalreviewsmadefororbyanagencyrelative toleasing,acquiringordisposalofproperty,thepurchaseofpublicsuppliesorequipmentorconstruction projectspriortotheagencymakingadecisiononthematter. 

	• 
	• 
	Recordsoflibraryandarchivecirculation.Libraryarchivedandmuseummaterials,includingrarebooks, anddocumentsdonatedwithrestrictionsonaccess. 

	• 
	• 
	Locationsofarcheologicalsitesorendangeredplantoranimalspeciesifnotalreadypublicknowledge. 

	• 
	• 
	Procurementproposalspriortotheawardofacontractortheopeningandrejectionofbids. 

	• 
	• 
	Financialinformationofabidderorofferorrequestedinaninvitationtobidorrequestforproposals. 

	• 
	• 
	Identityofmembersandrecordsofanagencyproposalevaluationcommitteeestablishedunderthe ProcurementCode. 

	• 
	• 
	Communicationsbetweenanagencyanditsinsurancecarrier(thisdoesnot,however,applytocontracts withaninsurancecarrierortofinancialrecordsrelatingtotheprovisionofinsurance,whicharefinancial recordsoftheagency). 

	• 
	• 
	Informationrelatingtoindividualswhoapplyfororreceivesocialservices. 

	• 
	• 
	CorrespondencebetweenapersonandamemberoftheGeneralAssemblyrequestingassistanceon constituentservices.Anexceptiontothisexemptionisforcorrespondencebetweenamemberanda lobbyistundertheLobbyistDisclosureAct. 


	• Arecordidentifyingthename,homeaddressordateofbirthofachild17yearsofageoryounger. 
	Adocumentispresumedtobefullypublicandsubjecttocompletedisclosure;anydocumentmustbereviewedin lightofthispresumption. 

	NoRequirementtoCreateRecordsthatdoNotExist. 
	NoRequirementtoCreateRecordsthatdoNotExist. 
	TheRTKLdoesnotrequireanagencytocreateapublicrecordthatdoesnotalreadyexist,norisanagency agencyisrequiredtoprovideapublicrecordtoarequesterinthemediumrequestediftherecordexistsinthat medium.Otherwise,thepublicrecordshouldbeprovidedinthemediuminwhichitexists.Ifapublicrecordonly existsinonemedium,theagencynotrequiredtoconvertthatpublicrecordtoanothermedium,exceptthatifthe 
	requiredtocompile,maintain,format,ororganizeapublicrecordinamannerinwhichdoesnotcurrentlyexist.An 
	publicrecordisonlyavailableinanelectronicform,theagencymustprintitonpaperiftherequestersorequests.
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	DisruptiveRequests 
	DisruptiveRequests 
	Anagencyispermittedtodenyaccesstoarecordiftherequestorhasmaderepeatedrequestsforthesamerecord 
	andtherepeatedrequestshaveplacedanunreasonableburdenontheagency.
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	AppealRights 
	AppealRights 
	Iftheagencydeniesarequest,partiallydeniesarequest,orthereisadeemeddenialduetoanuntimelyresponse, therequestorhasfifteen(15)businessdaysfromthemailingdateoftheagency sresponse,orfromthedateofthe deemeddenialtofileanappealtotheOOR.Theappealmuststatethegroundsuponwhichtherequestorasserts 
	thatthedocumentisapublicrecord.
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	TheOORmustrespondtotheappealwithinthirty(30)daysofreceiptoftheappeal.TheOORwillseekthe responseoftheagencyandaskforreasonsforthedenialwithinseven(7)days.Anagency sresponsemayrequire anaffidavitoftheOROorotherappropriateofficials,andwillrequirecitationtolegalauthorityjustifyingthedenial. ThedecisionoftheOORwilleithergranttheappealandrequiretheagencytotakefurtheraction,ordenythe appeal,andrequirenofurtheragencyaction.TheOORmayrequireincamerareviewofdocumentsorahearing beforeanappealsofficer.Furtherappealmaybe
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	TheOORasaResource 
	TheOORasaResource 
	TheOOR swebsitecanbefoundatwww.openrecords.pa.gov.ThiswebsitecontainsthetextoftheRTKL,OOR advisories,forms,andasearchabledatabaseofopinionssince2009.Thewebsitealsofeaturestrainingmaterials andup-to-dateinformationonthisevolvingarea.Itisavaluableresourcewhichshouldbereviewedregularlybyany solicitorassistinginthereviewofandresponsetorequestsforinformationundertheRTKL. 
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	Therearenumerousmethodstoenforcemunicipalordinances,andthemethodandproceduredependonthe statuteunderwhichtheordinancehasbeenenactedandthetypeofordinanceenactedunderthatstatute.The PennsylvaniaMunicipalitiesPlanningCode(MPC)providesforcivilenforcement,buttherequiredproceduresare differentforzoningordinancesenactedunderMPCArticleVI,andsubdivisionandlanddevelopmentordinances enactedunderMPCArticleV.PolicepowerordinancesenactedundertheBoroughCodeortheSecondClass TownshipCodevaryinenforcement.Certaintypesofordin
	1
	2

	Solicitorsforhomerulemunicipalitiesshouldreviewtheordinancebeingenforcedandthemunicipalcharterto determinetheproperenforcementmechanism.TheHomeRuleCharterandOptionalPlansLawallowshomerule municipalitiesflexibilityinmattersotherthanthoseitemsspecificallylistedinthestatute.Homerulemunicipalities aregovernedbytheMPC,andhomerulemunicipalitiescannotdefineorprovideforpunishmentoffeloniesor misdemeanors.Homerulemunicipalitiesarenotboundbythelimitationsofanymunicipalcodeconcerningthe methodofordinanceenforcementorl
	3
	4
	5
	6

	Amunicipalitycannotbecompelledtoenforceanordinancebymandamus.Thereisgenerallynorightofcitizens toenforceordinances.Section617oftheMPCprovidesaprivaterighttoenforceazoningordinance,butcitizens muststrictlyfollowtherequirementstobeentitledtomaintainaprivateenforcementaction.
	7
	8

	Negligentenforcementofanordinancewillnotimposeliabilityuponthemunicipality;suchnegligenceisnotoneof theexceptionstoimmunityunderthePoliticalSubdivisionTortClaimsAct.
	9

	Themostconservativecourseofactionisforthegoverningbodytoauthorizecommencementofanyenforcement actionotherthancitationsissuedbypoliceofficers.Thiswilleliminateaclaimthatthezoningofficerorother enforcementofficerwentbeyondhisorherauthority.However,amayorinacityofthethirdclassmaydirectthe 
	solicitortofileanenforcementaction.
	10

	Anordinancemayspecificallyauthorizeanenforcementofficertotakeactionssuchasfilingsummarycriminal proceedings.Ifanordinanceauthorizesanenforcementofficertoissuecitations,thegoverningbodymustformally 
	appointapersonorentity,suchasthemunicipalengineer,astheenforcementofficerorthecitationwillbeinvalid.
	11


	CommonwealthCourtappearstobemoreflexibleinconsideringauthorizationtoenforceordinancesinnoncriminalproceedings.CommonwealthCourtagreedthatamunicipalauthoritywasauthorizedtoenforcea mandatorysewerconnectionordinancewherethatordinancespecificallyidentifiedthemunicipalauthorityand statedthattheauthorityownedandoperatedthesewersystem.Theactionwasfiledbythelandownerafterthe sewerauthorityhadterminatedwaterserviceforfailuretopaythesewerratesthemunicipalauthoritybilledafter thelandownerfailedtoconnecttoandusethesew
	-
	12

	Themunicipality senforcementpowerislimited.Self-help,suchaschainingandpadlockingofanadultbookstore, isnotauthorized.
	whichwasoperatedinviolationofzoningordinancetopreventaccess,
	13

	Amunicipalitywhichobtainsanawardoffeesandcostsincurredinanenforcementactionhasonlyajudgmentand 
	cannotfileamunicipallienforthissum.
	14

	SummaryCriminalProceedings 
	SummaryCriminalProceedings 
	TheBoroughCodeandSecondClassTownshipCodeprovidethatordinances“regulatingbuilding,housing, propertymaintenance,health,fire,publicsafety,parking,solicitation,curfew,waterorairornoisepollution, enforcement”shallbeenforcedbyacriminalactioninthesamemannerprovidedfortheenforcementofsummary offensesunderthePennsylvaniaRulesofCriminalProcedure.TheThirdClassCityCodealsoprovidesfor 
	15
	summarycriminalenforcementofordinances.
	16

	Eventhough“prosecutionsundermunicipalordinancesarecivilactions,notcriminalactions,thePennsylvaniaRules ofCriminalProceduregovernthesesummaryactions,anddefendantsinmunicipalenforcementactionsare affordedthesameprotectionsasdefendantsincriminalproceedings.”Theallegedviolatormustbeaffordedthe sameprotectionsaffordeddefendantsincriminalproceedings.However,thedefendantisnotentitledto 
	17
	18
	appointmentofcounselinsummaryproceedings.
	19

	Prosecutionisinstitutedbycitationbya“lawenforcementofficer.”Amunicipalcodeenforcementofficeris consideredalawenforcementofficer.Mostmunicipalcodesalsoexpresslyauthorizepoliceofficersto 
	20
	21
	enforceordinances.
	22

	Rule403ofthePennsylvaniaRulesofCriminalProceduresetsforthrequirementsforcitations.Aseparatecitation mustbefiledforeachviolationandforeachdefendant,evenifthedefendantsarehusbandandwifeandevenifthe violationrelatestopropertyheldastenantsbytheentireties.Themunicipalityisnotobligatedtofilecitations 
	23
	againstbothhusbandandwifewhereaviolationrelatestopropertyheldbytheentireties.
	24

	Acorporationoranunincorporatedassociationmaybeadefendant.“Apersonislegallyaccountableforany conductheperformsorcausestobeperformedinthenameofacorporationoranunincorporatedassociationorin itsbehalftothesameextentasifitwereperformedinhisownnameorbehalf.”Asoleshareholderandsole officerofacorporationcannotbepersonallyconvictedunlessthemunicipalityintroducesevidencesufficientto 
	25
	26
	piercethecorporateveilorevidencethattheshareholderpersonallyparticipatedintheviolation.
	27

	Forsummarycriminalprosecutionofanordinance,asolicitorofacityortownshipofthefirstclassmustobtain permissionfromthedistrictattorneytoprosecutetheordinanceviolation.TheBoroughCodeandSecondClass TownshipCodeexpresslyprovidethatthesolicitormayassumechargeoftheprosecutionwithouttheconsentof 
	28
	thedistrictattorney.
	29

	FourthAmendmentissuesarerelevanttoordinanceenforcement.Forexample,inCommonwealth v. Feineigle,the courtheldthatafiremarshalstandingattheentranceofacommercialgaragewiththedoorwideopenandthe contentsinplainviewdidnotconductanillegalsearchwhenhetookphotographsofthecontentsofthebuilding. Portionsofacommercialbusinesswhichareopentothegeneralpubliccanbesubjecttowarrantlessadministrative inspections.Amunicipalitywasabletoobtainasearchwarrantaftertheownerofanautomobilerepairandbody shoprefusedtoallowtheannualinspec
	30
	suchasarentalregulationordinancetorefusetoallowaninspectionwithoutasearchwarrant.
	31

	Acitationmust“accuratelydescribethegravamanoftheoffense.”CommonwealthCourtdiscussedthelevelof detailneededinacitationinCommonwealth v. Halstead.Solicitorsshouldreviewthatopinionifaskedtoassistin preparingcitations. 
	32
	33

	Themunicipalityhastoprovealloftheelementsoftheviolation.Alwayspresentacertifiedcopyoftheordinance or,iftheordinanceisextensive,theprovision(s)violatedandthepenaltyprovisionatthehearing.Thecertification shouldmeettherequirementsof42Pa.C.S.§6103(a).Althoughacourtispermittedtotakejudicialnoticeofan ordinance,
	34
	itisnotrequiredtoactonitsowntoobtainacopyoftheordinance.
	35

	Circumstantialevidencecansupportaconviction.Remembertocross-examinethedefendantifheorshetestifies. 
	36
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	Thecourt sevaluationofevidencepresentedinanactionforviolationoferosionandsedimentationcontrol regulationsinGaster v. Department of Environmental Resources demonstratestheprocedurewhichshouldbe 
	followedbysolicitors.
	37

	Nuisanceordinancesarecommonsubjectsofsummarycriminalenforcementproceedings.Inordertoobtaina convictionunderanuisanceordinancetheremustbeevidencedemonstratingthattheconditionofthedefendant s propertyconstitutedanuisanceinfact.Proofthattheconditionofthepropertyviolatesageneralprohibitionin theordinanceisnotsufficientforconviction.Municipalitiescannot,underanuisanceordinance,simplyprohibit unlicensedanduninspectedvehicles.Ifthemunicipalityhasenactedapropertymaintenancecode,the municipalitydoesnothavetoprovethe
	38
	39
	40
	41
	Violationofazoningregulationisnotandofitselfanuisance.
	42

	Alandownercannotdefendanuisanceordinancecomplaintonaclaimofnonconformingstatusbecausethe “conceptofapreexistingnonconforminguseisonethatisuniquetotheareaofzoning.”
	43

	Appealsfromsummaryconvictionsarede novo.Theremustbeaseparateappealforeachcitation;aconvicted defendantcannotfileasinglenoticeofappealfrommultiplesummaryconvictions.Appealsfrommultiplecitations 
	44
	canbeconsolidatedfortrial.
	45

	Onceaverdictisrenderedonasummaryoffensechargebroughttoenforceanordinance,doublejeopardy attachesandthedefendantcannotberetried.Amunicipalitymaynotappealfromanorderofacourtofcommon 
	46
	pleasfindingapersonnotguiltyofviolatinganordinance.
	47

	Whenimposingafineafteraconviction,themagisterialdistrictjudgeand,onappeal,thetrialcourtistoconsider factorsinadditiontothepenaltyprovisionsoftheordinance.Inthepropertymaintenancecodecontext,when determiningwhetherafineisexcessivethecourtmayalsoconsiderthevalueofthepropertyandthefeasibilityand costofrepairs.Themagisterialdistrictjudgeandthetrialcourtmayalsoconsiderthehistoryandcharacterofthe 
	defendantandthedefendant sattitude.
	48

	Proceedinginequityforinjunctivereliefdoesnotprecludefilingofthecitations.Thedoublejeopardyclausein theFifthAmendmentprohibitsasecondcriminalpunishmentforthesamecriminaloffense,notequitablerelief. 
	49

	Similarly,amunicipalityhastheauthoritytoinstitutesummarycriminalproceedingsforaviolationofanordinance governingtrashcollectionasaresultoftherefusaltopaythecollectionfees.Evenafterconvictionforordinance 
	violationandpaymentofpenalties,propertyownerswouldstillbeindebtedforrefusecollectionchargesandinterest.
	50


	CivilEnforcementunderMunicipalCodes 
	CivilEnforcementunderMunicipalCodes 
	Eachmunicipalcodehasdifferentprovisionsgoverningcivilenforcementofordinances.TheSecondClass TownshipCodeprovidesthat“whenthepenaltyimposedfortheviolationofanordinanceenactedpursuanttothe provisionsofthisactisnotvoluntarilypaidtothetownship,thetownshipshallinitiateacivilenforcement proceedingbefore”amagisterialdistrictjudge.Thatsectionfurtherstates,“Inanycasewhereapenaltyfora violationofatownshipordinancehasnotbeentimelypaidandthepersonuponwhomthepenaltywasimposedis foundtohavebeenliablethereforincivilprocee
	51

	TheBoroughCodeprovidesthat“ifthepenaltyisnotpaid,theboroughshallinitiateacivilactionforcollectionin accordancewiththePennsylvaniaRulesofCivilProcedure.”Thereisnospecificprocedurefortheinitial assessmentofthecivilpenalty. 
	52
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	TheBoroughCodeprovidesthat“councilmaydelegatetheinitialdeterminationofordinanceviolationandthe serviceofnoticeofviolationtoaqualifiedofficeroragent.”TheSecondClassTownshipCodesimilarlyauthorizes theboardofsupervisorsto“delegatetheinitialdeterminationofordinanceviolationandtheserviceofnoticeof violationtosuchofficersoragentsasthetownshipshalldeemqualifiedforthatpurpose.”Thisimpliesthatthe enforcementofficermaybegrantedthepowertomakeaninitialpenaltyassessment. 
	53
	54

	Townshipsofthesecondclassandboroughsareexemptfrompaymentofcoststofilethecivilenforcement action.Atownshipofthesecondclassmayrecoveritsattorneys feesinacivilenforcementaction.Aborough mayrecoverattorneys fees.
	55
	56
	feesiftheordinancebeingenforcedauthorizesrecoveryofattorneys 
	57


	FirstClassTownshipCode 
	FirstClassTownshipCode 
	TheprovisionsoftheFirstClassTownshipCoderegardingenforcementofordinancesareinconsistent.Section3301 providesthatenforcementproceedings“maybecommencedbywarrantorbysummons,atthediscretionofthe justiceofthepeacebeforewhomtheproceedingisbegun...Allproceedingsshallbedirectedtoandbeservedby anypolicemanorconstableofthetownship, ...Warrantsshallbereturnableforthwith,and,uponsuchreturn,like proceedingsshallbehadinallcasesasinsummaryconvictions.”Section3304providesinpart,“Nofineor penaltyshallexceedthreehundreddolla
	58
	59
	60


	LandUseOrdinances 
	LandUseOrdinances 
	Section616.1(a)oftheMPCrequiresthattoenforceazoningordinanceamunicipality“shallinitiateenforcement proceedingsbysendinganenforcementnotice.”Theenforcementnoticemustmeetalloftherequirementsof Section616.1tobevalid.Thenoticeisnotrequiredtocontainanyinformationotherthanthatspecifiedin 
	61
	62
	Section616.1.
	63

	Iftheenforcementnoticeisappealedtothemunicipalzoninghearingboard,themunicipalityhastheburdentogo firstandpresentacaseinsupportoftheenforcementnotice.Themunicipalitydoesnotmeetthisburdenmerely 
	64
	bysettingforththeproceduralhistoryofthecaseandstatingthemunicipality sposition.
	65

	AlandownercannotdefendanenforcementnoticebyarguingthatthezoningordinanceisinvalidbecauseSection 
	916.1providestheexclusivemethodtochallengethevalidityofazoningordinanceorportionofazoningordinance.
	66

	Ifthemunicipalitysendstheenforcementnoticeandtherecipientdoesnotappeal,thereisaconclusive determinationoftheviolationthatcannotbechallengedinasubsequentcivilenforcementaction.Themagisterial districtjudgecannotconductadenovoreviewoftheviolationquestionandthemagisterialdistrictjudgeandthe courtofcommonpleas,uponappeal,arelimitedtotheimpositionofafine.Thedefendantcannotinthecourtof commonpleasafteranappealfromthemagisterialdistrictjudgejudgmentraiseaffirmativedefensestothe enforcementnotice.Themunicipalityinth
	67
	68
	69

	Originaljurisdictionofcivilenforcementactionsisbeforeamagisterialdistrictjudge.Theactioniscommencedby acivilcomplaint,notacriminalcomplaintorcitation.The“MPCrestsinthemagisterialdistrictjudgethepowerto levyfinesoncetheviolationisfinallyadjudicatedbythezoninghearingboard.”TheCommonwealthCourthas heldthattheprovisionsofSection617.2requirethatmunicipalitiescommenceenforcementactionsbefore magisterialdistrictjudgesinordertoobtainawardsofattorneys feesorcivilpenalties,whichweighsinfavorof 
	70
	71
	72
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	bringingacivilenforcementactioninsteadofproceedingdirectlywithanequityaction.Wherepropertyisowned bytheentireties,bothspousesshouldbenamedasdefendants.Ifonlyonespouseappealsfromamagisterial districtjudgejudgment,
	73
	thentheotherspousemustbejoinedintheappealasanindispensableparty.
	74

	Subdivisionandlanddevelopmentordinancesmayalsobeenforcedbycivilenforcementactions;thereisno requirementinMPCArticleVtofirstserveanenforcementnotice.Section515.1(b)alsograntsmunicipalitiesthe authorityto“refusetoissueanypermitorgrantanyapprovaltofurtherimproveordevelop”propertywherethere isasubdivisionorlanddevelopmentordinanceviolation. 
	75

	Becausetheenforcementactionforviolationofazoningordinanceorasubdivisionandlanddevelopment ordinanceisexplicitlycivil,themunicipalityhascertainadvantages.Unlikesummarycriminalproceedings,the burdenofproofforaviolationofanordinanceisnotthecriminalstandardofbeyondareasonabledoubt.The defendantcanbecompelledtotestify.Themunicipalitymayappealanunfavorabledeterminationofthemagisterial districtjudgetothecourtofcommonpleas.Ifthedefendantfilesanappealtothecourtofcommonpleas,the municipalitycanaddacountforequitablere
	Theactionseekingdailypenaltiesandattorneys feesisnotrenderedmootbybringingthepropertyintocompliance.
	Theactionseekingdailypenaltiesandattorneys feesisnotrenderedmootbybringingthepropertyintocompliance.
	76


	Themunicipalitymayrecoverattorneys feesforallfacetsoftheenforcementproceedings,includingtheappealof theenforcementnoticetothezoninghearingboardandthroughthecourtsystem.Whiletheawardofattorneys  feesmustbereasonable,reasonablenessisnotdependentonthefinerecovered,andanawardofattorneys fees canbemadeevenifanominalcivilpenaltyisawarded.Apersonchallengingattorneys feesasunreasonableor relatingtonon-landuseordinancecountsinaconsolidatedenforcementactionhadtheburdentoestablishabasis 
	77
	forsegregatinghoursidentifiedinthemunicipalsolicitor sinvoice.
	78


	EquityActions 
	EquityActions 
	Violationofanordinanceisperseirreparableharm,andthemunicipalityisnotrequiredtodemonstrateaspecific harm“aboveandbeyondtheviolationoftheordinanceitself.”Thereisnorequirementtoexhaustastatutory remedy,suchassummarycriminalproceedings,tobringanequityactiontoenforceanordinance.Anequity actionmayalsobeusedtoobtainanorderauthorizinginspectionofapropertytodetermineifthereareviolations 
	79
	80
	ofazoningordinanceorconditionsuponazoningapproval.
	81

	Inthezoningcontext,thefailuretoappealtheenforcementnotice,“standingaloneconstitutesareasonablebasis fortheissuanceofthepreliminaryinjunction.”TheCommonwealthCourthasnotedthatinanactionseekingto correctorabateazoningordinanceviolation,themunicipality“isinstitutingasuitinequity,uponwhichthe equitablemaximshaveabearing,astheydoineveryrequestforequitablerelief.”
	82
	83

	Equityactionsprovidethemostcompleterelief.“Wheredeliberateandsubstantialviolationsofazoningordinance arefound,itisappropriatetoorderremovalofnonconformingstructures.”Aninjunctionwillbindfutureowners ofthelandwhentheyhavenoticeofit.However,theremedyrequestedmustnot“beharsherthantheminimum necessarytoproperlyabatethenuisance.”
	84
	85
	86

	Thedisadvantagesofanequityactionaretimeandexpense.Anyproceedingbeforethecourttakestime,and politicallythemunicipalitymaynothavetime.Ifapreliminaryinjunctiontohalttheviolationcannotbeobtained-andobtainedquickly--thecitizenswillaccusethegoverningbodyofdoingnothing.Thecostinstafftimelostisfar greater,andthesolicitor sfeesaregenerallymuchgreater.Theprocedurecanbecomeanightmare,andifthe solicitorisnotcommonlylitigatingequityactions,costlymistakescanbemade. 
	-


	OtherEnforcementMechanisms 
	OtherEnforcementMechanisms 
	Manymunicipalitiesareusingothermechanismstoattempttoenforceordinances,particularlyproperty maintenancecodes,nuisanceordinances,andotherordinancesaddressingblight.Manypropertymaintenancecode 
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	ordinancesarenowprovidingfortheissuanceofticketswithasetpenaltyforcommonviolationssuchashigh weeksoraccumulationsoftrash.Aticketisessentiallyanoffertoacceptaguiltyplea.Ifthepersonissuedtheticket paystheticket,thereisaguiltypleatotheordinanceviolation.Ifthepersondoesnotpaytheticket,theordinance mustbeenforcedusingmethodsdiscussedaboveforsummarycriminalproceedings. 
	TheGeneralAssemblyamendedtheCrimesCodetoaddSection7510,whichisentitled“MunicipalHousingCode Avoidance.”Theterm“municipalhousingcode”includesanybuilding,housingorpropertymaintenancecode ordinance.Theviolationisamisdemeanor,butapersonmaybeconvictedofthiscrimeonlyifhehasbeen convictedofafourthorsubsequentviolationofthesamesubsectionofthehousingcodeforthesameproperty,the violationhascontinued,theviolationproposesathreattohealth,safetyorproperty,andnoattempthasbeenmade atcompliance. 
	87

	TheGeneralAssemblyalsoaddedtheNeighborhoodBlightReclamationandRevitalizationAct,sometimesreferred toasAct90of2010,totheGeneralLocalGovernmentCode.AusefulprovisionofthisstatuteisSection6131, whichisentitled“MunicipalPermitDenial.”Amunicipalpermitbydefinitionincludesbuildingpermits,occupancy permits,andlanduseapprovalsotherthandecisionsrelatingtosubstantivevalidity.Amunicipalitymaydenya municipalpermitapplicationiftheapplicantownsrealpropertyinthemunicipalitywherethereisafinaland unappealabletax,water,seweror
	88
	89
	90
	91
	92

	Act90alsocontainsprovisionsfordealingwithoutofstatelandownersandassociationandtrustlandownersas 
	wellasattachmentofassetswherethereisaseriousviolationofacode.
	93

	Whereanordinancerequiresapermitoralicense,revokingthepermitorlicenseisalsoanoption.The CommonwealthCourtrejectedanargumentthatbecauseamunicipalcodegrantedtheabilitytoimposefinesfor 
	violationsofitsordinanceitcouldnotrevokealicenseforviolation.
	94


	AdditionalInformation 
	AdditionalInformation 
	FurtherinformationmaybeobtainedfromthePennsylvaniaStateAssociationofTownshipSupervisorsandthe PennsylvaniaStateAssociationofBoroughs. 
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	StatusofSolicitorsunderPennsylvaniaEthicsAct 
	StatusofSolicitorsunderPennsylvaniaEthicsAct 
	Withthe1989amendmentstothePennsylvaniaEthicsAct,full-timeandpart-timesolicitorsforpolitical subdivisions,(definedintheEthicsActtoincludeauthorities),wereaddedtothePublicOfficialorPublicEmployee subsectionofthefinancialdisclosuresprovisionoftheEthicsAct,requiringthefilingoffinancialdisclosureforms.UnderthedefinitionprovisionoftheEthicsAct,thesolicitorisseparatelydefined,andnotincludedwithinthe definitionofpublicofficial.
	1
	2

	WhetherthesolicitorisapublicofficialorpublicemployeeundertheEthicsActisaddressedbythecourtsboth beforeandafterthe1989Amendments.Generally,municipalsolicitorswillnotbeconsideredapublicofficialor publicemployeeforpurposesoftheconflictsofinterestprovisionsofthelaw.Thereisadistinctionforsalaried employeesofthestateastheseattorneyshavebeenfoundtobe“publicemployees”andsubjecttotheEthicsAct.
	3
	4

	ThePennsylvaniaSupremeCourthaslookedattheconstitutionalityofattorneysbeingsubjecttotheEthicsActand foundthatthoughithasfullauthoritytoregulatetheconductofattorneys,therequirementsoftheEthicsActare notinconflictwiththatauthority,andthefinancialdisclosurerequirement“isnotincompatiblewithanyoftherules applicabletoattorneysinthiscommonwealth.”
	5


	StatusunderthePennsylvaniaRulesofProfessionalConduct 
	StatusunderthePennsylvaniaRulesofProfessionalConduct 
	ThePennsylvaniaSupremeCourtregulationsforalllicensedandpracticingattorneysintheCommonwealthareset forthintheRulesofProfessionalConduct(theRules).TheRulesthemselvesdonotcontainprovisionsspecifically relatedtosolicitors,butgovernmentattorneysarediscussedinseveralofthecomments.TheScopeoftheRules indicatethatgovernmentlawyersmay,incertaincases,haveresponsibilitiestorepresentthe“publicinterest”and mayhavebroaderauthorityconcerninglegalmatterswhichwouldordinarilyreposeintheclientinprivatepractice. Someoftheethica
	6

	TheRulesshouldbereadalongwiththeapplicableCityCode,TownshipCodes,BoroughCodeorCountyCode, whichwillalsosetforthsomeofthesolicitor sresponsibilitiesandlimitations.Someofthesestatethatthelegal affairsofthemunicipalityshallbe“underthecontrolofthesolicitor,”butthismaybeintendedtorestricttheuseof otherlawyerswithoutspecificauthorization. 
	Thechartersofhomerulemunicipalitiessometimeshaveevenmoredetailedprovisionsregulatingthepositionof thesolicitor.Forexample,TheEthicsCommitteeofthePennsylvaniaBarAssociation(EthicsCommittee)addressed asituationinwhichaHomeRuleCharterprovidesthattheMayorappointsthesolicitoraschieflegaladvisortothe MayorandCityCouncil,andwhentheMayorandCouncilwereinopposingpositions,thesolicitorcouldrepresent onlytheMayorwhileCouncilretainedoutsidelegalrepresentation.
	7

	SOLICITOR’SHANDBOOK 
	Febru ry2019 
	Thescopeofthesolicitor sdiscretionalsocanbelimitedbyotherlaws,suchastheSunshineAct. Forinstance,it washeldthattherewasnoimpliedpowerinacountysolicitortosettleaclaimwithouttheapprovalofthecounty commissioners.
	8


	RetentionofSolicitor:PotentialforFutureConflictsofInterest 
	RetentionofSolicitor:PotentialforFutureConflictsofInterest 
	Likeallclients,thereisthepotentialthattherewillbeconflictsbetweenmunicipalclientsandotherclients.TheRules recognizethatmunicipalitieshavebroaderseriesofadverseintereststhanmanyothertypesofentities.This indicatesthegreaterpossibilityofconflictsarisingthanwithothertypesofclients.Thisisreflectedintheexistence ofamoreliberalRulethanforprivateentities,applicabletothesubjectofsuccessivegovernmentandprivate 
	9
	employment.
	10

	Acommontypeofconflictforthemunicipalsolicitorarisesinrepresentingdevelopersorotherpropertyowners whohaveapplicationsfromtimetotimebeforevariousboardsandcommissionsinthemunicipality.Theconflictof interestRulesprohibitdirectconflictsandalsoindirectones.Anindirectconflictarisesiftherepresentationofthe clientwouldbemateriallylimitedbythelawyer sresponsibilitytoanotherclient.ThisRulemaybeimplicatedin representinganapplicantinaproceedingbeforethezoninghearingboardwherethelawyeristhemunicipal solicitor,evenifthere
	11

	Anylawyerwhoisconsideringbecomingamunicipalsolicitorthereforeshouldconsiderthepotentialimpacton theirpracticeandtheirpartners practices.However,themerepossibilityofaconflictdoesnotitselfpreclude multiplerepresentation.Thecriticalquestionisthelikelihoodthatanactualconflictwillarise,andifso,willinterfere withthelawyer sjudgmentinconsideringactiononbehalfoftheclient.TheEthicsCommitteeprovidedthatwhena firmrepresentedadeveloperandanauthoritythatthefirmcould,withinformedconsentofallparties,representthe authority
	12
	counselforitsrepresentationinthematter.
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	IdentificationoftheClientandCurrentConflictsofInterest 
	IdentificationoftheClientandCurrentConflictsofInterest 
	Sometimesdeterminingwhothemunicipalclientiscanitselfbeacomplexissue.Thequestionofwhotheclientis canarisewhenthereisapotentialconflictofinterestbetweentwomunicipalentities,andtodeterminethepotential conflict,thesolicitormustlookattherelationshipbetweentheentities.Inadistrictcourtdecision,itwasdetermined thatasolicitorforthecountycorrectionsfacilitycouldnottakethedepositionofacountycommissionerinamatter unrelatedtothecorrectionsfacility,eventhoughthecountyhaditsownnamedsolicitor.Thecourtfoundthatthe county,an
	14
	thecounty.
	15

	Representingmultiplemunicipalclientscanitselfcreateconflicts.TheEthicsCommitteehasdeterminedthatitis notaconflictofinteresttorepresentbothatownshipandamunicipalauthoritycreatedbyit.TheEthics Committeehasalsofoundthatthereisnoperseconflictinservingasacountysolicitorandalsoasamunicipal solicitorforamunicipalityinthatsamecounty.Similarly,itmaybepermissibleforattorneysinthesamefirmtoact 
	16
	17
	ascountysolicitorandsolicitortothecountyplanningcommission.
	18

	Amoredifficultquestionarisesinrepresentingadjoiningmunicipalities,whereagreementsmustbenegotiated betweenthem.TheRules,inacomment,statethat:“Alawyermaynotrepresentmultiplepartiestoanegotiation whoseinterestsarefundamentallyantagonistictoeachother,butcommonrepresentationispermissiblewherethe clientsaregenerallyalignedininterest,eventhoughthereissomedifferenceofinterestamongthem.”Thus,an attorneyshouldbeabletorepresentmorethanonepartyinagroupofmunicipalitiesworkingtodeveloparegional policeforce. 
	19


	ConflictingPositionswithintheMunicipality:ComminglingofRoles 
	ConflictingPositionswithintheMunicipality:ComminglingofRoles 
	Inthecourseofasolicitor sduties,actualconflictsofinterestmayarisefromthemultipleagenciesthatexistina singlemunicipalityandthemultiplerulesofasolicitor.Forexample,anearlycaseheldthatitwasimproperforthe sameindividualtoserveasazoningboardsolicitorandatthesametimetoappearbeforethatzoningboardasthe 
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	municipality ssolicitortoopposeanapplicationforavariance.
	municipality ssolicitortoopposeanapplicationforavariance.
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	Inamorerecentcasethecourtheldthatitwasimproperfordifferentattorneysfromthesamefirmtoact simultaneouslyascounseltotheboardofsupervisorsinitsadjudicatoryroleandtopresentacaseinoppositiontoa 
	zoningapplication.
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	ConflictsbetweenOfficials;RepresentationofIndividualOfficers 
	ConflictsbetweenOfficials;RepresentationofIndividualOfficers 
	Whenconflictsariseamongelectedofficials,thesolicitorhasadutyundertheRulestoexplaintoallconcernedthat Thus,whileundertheRules,asolicitor mayrepresentindividualofficers,UnderthelatterRule,solicitorsmayrepresenttheindividualsiftheyreasonablybelievethattherepresentationwill notadverselyaffecttheperformanceoftheirdutiestothemunicipality,andifthemunicipalityconsentsafterfull disclosureandconsultation.Dependingonthetypeofclaimagainstanofficer,theconsentmightbeappropriateor not.TheRulerelatingtoobtainingofconsentto
	hisclientisthemunicipality,asanentity,ratherthananyindividualofficer.
	22

	thatmayonlyoccurincompliancewiththeRulesrelatingtoconflictsofinterest.
	23
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	ConflictswhenMunicipalityisaFormerClient 
	ConflictswhenMunicipalityisaFormerClient 
	Thedutytoaclientexistsaftertherepresentationofaclienthasterminated.Afterrepresentingagovernment agency,anattorneymaynotrepresentaprivateinanymattersinwhichthatattorneywaspersonallyinvolved,with theagency sinformedconsent.APennsylvaniaEthicsOpinionfoundthataformersolicitorcould,withoutthe municipality sconsent,representtheformermanagerinunemploymentcompensationhearing.Thiswasbecause theattorney,whenactingasmunicipalsolicitor,didnotdraft,participatein,ornegotiationthetermsofthe 
	26
	27
	manager semploymentagreement.
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	DutyinEventofPossibleIllegalActionbyOfficial 
	DutyinEventofPossibleIllegalActionbyOfficial 
	Thesolicitorhasobligationstothemunicipalityashisclient,ifheknowsthatanofficialisengagedoraboutto engage,inanactionwhichisinviolationofhisobligationstothemunicipalityoraviolationoflaw,andwhichcould harmthemunicipality.TheRulelistsaseriesofstepsthatmaybetaken,leadingultimatelytowithdrawalfromthe representation.Theactionstobetakenbythelawyer,wheretheclientisaprivatecorporation,involvebalancingthe natureoftheviolationagainsttheneedtominimizedisruptionoftheorganizationandtheriskofrevealing confidentialinformatio
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	OtherAspectsofRetention 
	OtherAspectsofRetention 
	Withincreasingcompetitionintheprofession,therehasbeenatendencyformunicipalitiestoengageincompetitive negotiationaboutfeeswithpotentialsolicitors.Insubmittingaproposaltoactassolicitor,certainfactorsshouldbe borneinmind,asrevealedbytheRules.First,consideringtheexpectedamountofincomefromtheappointment, theattorneyshouldconsidertheamountoftimerequiredtoobtainormaintainanappropriatelevelofexpertisein thisspecializedfield.ThecommenttoRule1.1(CompetentService)makesthepointthatalawyershouldengagein continuingstudya
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	Second,thereshouldbearetentionletterspecifyingthescopeoftherepresentation.Thescopeofservicesmaybe limitedbyagreementwithaclient,andcertainspecializeditemscouldbeexcluded.Somemunicipalitieshave endedtheearlierpracticeofrequiringthesolicitortoattendeverypublicmeetingofthegoverningbody,andthis pointcouldbecoveredinaretentionletter. 
	31

	Third,intheproposalorinaretentionagreement,thebasisofthefeeandtheamount(iffixed)shouldbestated. Theapplicablerulespecifiesthatintheabsenceofapreexistingrelationship,thebasisorrateofthefee“shallbe communicatedtotheclientinwriting...”Ofcourse,theapplicablecodeshouldbeconsulted,becauseanhourly ratebasisforcompensationmaynotbepermittedunderit. Twoofthecodesrequirethatthesolicitorreceivea “fixedannualsalary.”Aretentionlettermayprovideforadditionalcompensationwhenservicesoutsidethescope 
	32
	33
	oftheappointmentarerequested,unlesstheapplicableCodeprohibitsit.
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	ThePoliticalContext 
	ThePoliticalContext 
	TheRulesandgoodpracticeindicatetheimportanceofmaintainingthesolicitor sroleasaprofessionalone,not minglingthatrolewithanypoliticalactivitiesofthesolicitor.Anypoliticalcontributionsbythesolicitoraresubjectto restrictionsoftheEthicsAct. 
	TheRulespermitalawyertoprovidenon-legalservicestoaclient.ApplicabilityoftheRulestonon-legalservices dependsuponwhethertheyarecombinedwith,orseparatedfrom,thelegalservices.Ifthenon-legalservicesare notcarefullysegregated,theprovidingofsuchserviceswillbesubjecttoregulationbytheRules.Thiswould includeapplicabilityoftheconflictrule(Rule 1.7),andalltheotherdutiesdescribedintheRules.Non-legalservices, ofcourse,mustbeofatypeauthorizedbytheapplicableCode.Publicfundsprobablymaynotbeusedtoinfluence legislation,
	35
	andsothesolicitorcouldnotbepaidforservicesasalobbyist.
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	Ingivingadvicetothemunicipality,however,thesolicitormayrefertootherconsiderationsinadditiontothelaw itselfingivingadvice.TheRulementionseconomicandpoliticalconsequencesofaproposedcourseofaction. Adviceinthisareawouldbecoveredbytheattorney-clientprivilege,ifproperlyidentifiedandprotected. 
	37

	Whilenormallyanattorneymaynotgiveadviceunlessasked,ifaproposedcourseofactionthreatensserious 
	adverselegalconsequences,thesolicitormayhaveadutytovolunteeradvice.
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	AdditionalResources 
	AdditionalResources 
	Foradditionalresources,seethefollowing:(1)TheRoleoftheMunicipalSolicitor,”ThomasL.Wenger,Esquire,in PBIMunicipalLawColloquium,1997,atpage504;(2)“EthicalIssuesinMunicipalLaw,”ThomasD.Rees,Esquire,in PBIMunicipalLawColloquium,1995,atpage863;(3)“TheNewRulesofProfessionalConductAsTheyApplyto MunicipalSolicitors,”JamesR.Mall,Esquire,PBIMunicipalLawColloquium,1988,atpage446;and(4)Temin, MichaelL.andWilkinson,ThomasG.,eds.PennsylvaniaEthicsHandbook.4thed.Pennsylvania:PBIPress,2014. 
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	ThePoliticalSubdivisionTortClaimsAct 
	ThePoliticalSubdivisionTortClaimsAct 
	UnderPennsylvanialaw,suitsbroughtagainstlocalagenciesaresubjecttothelimitationssetforthinthePolitical SubdivisionTortClaimsAct(PSTCA).ThePSTCAprovides,withcertainexceptions,that“nolocalagencyshallbe liableforanydamagesonaccountofanyinjurytoapersonorproperty....”Itspurposeistolimitthegovernment s liabilityforitstortiousacts.
	1
	2
	3

	TheeffectivedateofthePSTCAwasJanuary25,1975anditappliestocausesofactionaccruingafterthatdate.December4,1990,thatsectionwasrepealed.Philadelphia swaiverofitsimmunityprotectioninthePhiladelphia Codewas,inanyevent,heldtobeinvalidinCity of Philadelphia Police Dept. v. Gray,andthisdecisionisretroactive totheeffectivedateofthePSTCA.
	4
	ThePhiladelphiaCodehadprohibitedthecityfrompleadingimmunityincasesarisingoutofpolicenegligence.On 
	5

	ThePSTCAaffordsimmunitytolocalagencies,includingmunicipalities,witheightenumeratedstatutoryexceptions: 1)vehicleliability;2)care,custodyorcontrolofpersonalproperty;3)realproperty;4)trees,trafficcontrolsand streetlighting;5)utilityservicefacilities;6)streets;7)sidewalks;and8)care,custodyorcontrolofanimals.Two prerequisites,however,mustbesatisfiedforanexceptiontoapply.First,thedamagesmustbeotherwise recoverableundercommonlaworastatutecreatingacauseofaction,butforthedefenseofSection8541or Section8546.Second,th
	6
	7
	8

	Thedefenseofgovernmentalimmunityisanabsoluteunwaivabledefenseandisnotsubjecttoanyprocedural devicethatcouldrenderthegovernmentalagencyliablebeyondtheexceptionsgrantedbythelegislature.
	9

	Althoughimmunityisanaffirmativedefenseandshouldbepledinnewmatter,thecourtwillconsidergovernmental 
	immunityonpreliminaryobjections,solongastheopposingpartydoesnotobjectandthedefenseisclearonitsface.
	10


	CoverageofthePSTCA 
	CoverageofthePSTCA 
	ThePSTCAappliesto“localagencies”asthattermisdefinedinthestatute.Thecourtswilllooktolegislation 
	creatingtheentitytodetermineifitisalocalagency.
	11

	Courtsapplyatwo-prongapproachtodeterminewhetheragivenentityiswithintheambitofthePSTCA.Under thefirstprong,courtsdeterminewhethertheentitymeetsthestatutorydefinitionof“localagency,”andunderthe secondprong,
	courtsconsiderthePSTCA spurpose.
	12

	LocalAgency“Localagency”isdefinedas“[a]governmentunitotherthantheCommonwealthgovernment.”A“governmentunit”isdefinedas“anygovernmentagency,”whichincludes“anypoliticalsubdivision,municipal authorityandotherlocalauthority,oranyofficeroragencyofanysuchpoliticalsubdivisionorlocalauthority.”
	13
	14
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	[T]heJudicialCodedoesnotdefine“localauthority,”but...theStatutoryConstructionActdescribesitas“a municipalauthorityoranyotherbodycorporateandpoliticcreatedbyoneormorepoliticalsubdivisionspursuant tostatute.”Atownshipisa“localagency”andthusissubjecttotheprovisionsofthePSTCA.Likewise,aborough isa“localagency”
	15
	16
	entitledtogovernmentalimmunity,unlessoneormoreoftheenumeratedexceptionsapply.
	17

	Byitsterms,Section8541doesnotdirectlyapplytoindividuals.Section8545,however,concerning“officialliability,” speakstotheliabilityofanemployeeofalocalagency.Specifically,Section8545providesthat“[a]nemployeeofa localagencyisliableforcivildamagesonaccountofanyinjurytoapersonorpropertycausedbyactsofthe employeewhicharewithinthescopeofhisofficeordutiesonlytothesameextentashisemployinglocalagency andsubjecttothelimitationsimposedbythissubchapter.”Thus,inlimitingtheliabilityoftheemployeeofalocal agencytotheliability
	18
	conceptsofgovernmentalimmunity.
	19

	PurposeofthePSTCA Thesecondquestioniswhethertheentityissointertwinedwithgovernmentthat extendingimmunitytotheentitywouldservethepurposeofthePSTCA.Todeterminewhetherimmunizingan entitywouldservethispurpose,courtsconsiderwhether: 
	1) apoliticalsubdivisioncreatedtheentity; 
	2) theentityassistsapoliticalsubdivisioninservingitscitizens; 
	3) apoliticalsubdivisionappointstheentity sboardofdirectors; 
	4) apoliticalsubdivisionexercisessubstantialcontrolovertheentity; 
	5) theentity sassetswouldvestinapoliticalsubdivisioniftheentityweretobedissolved; 
	6) theentity'semployeesparticipateinanybenefitplansexclusivelyreservedforemployeesofpolitical subdivisions; 
	7) theentity ssolesourceofincomeisapoliticalsubdivision;and 
	8) apoliticalsubdivisionindemnifiestheentity,itsemployees,officers,anddirectorsfromclaimsand 
	liabilitiesarisingfromservicestheentityprovides.
	20


	Volunteerfirecompanieshavebeenthesubjectofmuchlitigationinthisregard.Avolunteerfirecompanyisentitled togovernmentalimmunityunderthePSTCAwhere:(1)thefirecompanyisanonprofitorganizationdulyorganized andexistingunderthelawsofPennsylvania;and(2)thefirecompanysubmitssufficientdocumentationtoestablish thatitistheofficialfirecompanyfortheboroughinwhichitwaslocated.Volunteerfirecompaniesandtheir membersaretreatedaslocalagenciesentitledtotortimmunityonlyforactscommittedoromittedduringtheir 
	21
	performanceofpublicfirefightingduties.
	22

	Afire-rescueservicethatwascreated,maintained,andgovernedbyacitytobenefitthehealth,safety,andwelfare ofthepublicisaunitoflocalgovernment,anditsmembersareentitledtoimmunityfromsuitwhileinthe 
	performanceoftheirduties.
	23

	ThemostrecentcaseisRegester v. Longwood Ambulance Company, Inc.AppylingthetestusedinEger v. Lynch, whereavolunteerfirecompanywaslegallyrecognizedbyordinanceasprovideroffireprotection,andan agreementtoprovidefireprotectionandambulanceserviceswasineffectattimeofincident,theRegester court 
	24
	foundthatavolunteerfirecompanywasa“localagency”underthePSTCA.
	25


	Anon-profitcorporationincorporatedbythecityforthesolepurposeofmanagingthecity sgasworkswherethe city scontrolofthecorporationispervasiveisa“localagency.”However,independentcontractorsperforming 
	26
	servicesundercontracttoalocalagencyarenotlocalagencies.
	27

	ThePSTCAappliestotortactions,notcontracts.Thus,thePSTCAisinapplicableinaclassactionbroughtagainsta waterauthorityallegingbreachofimpliedwarrantyofmerchantability,waterhavingbeenrecognizedasgoods 
	undertheUniformCommercialCode.
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	DamagesRecoverableUnderCommonLaw.Aplaintiffmustfirstestablishthedamageswouldberecoverable undercommonlaworbystatutebeforelookingintoquestionofwhetherthereisimmunity.Thus,considering variousfactors,includingpublicpolicy,thePennsylvaniaSupremeCourthasdeterminedthatalocalagencyhasno 
	29
	commonlawdutytoadriverwhofleesfromapoliceofficer.
	30

	Whereaplaintiffisbasingherclaimagainstatownshiponitsallegednegligenceinfailingtoinstallatrafficsignalat anintersectionbetweenastatehighwayandalocalroad,shemaynotproceedunlesssheshowsthattherewasa dutyofcareonthepartofthemunicipalityrelatedtotheinstallationofatrafficcontroldevice.Specifically,the plaintiffmustdemonstratethat:(1)themunicipalityhadactualorconstructivenoticeofthedangerouscondition thatcausedtheinjuries;(2)Thepertinentdevicewouldhaveconstitutedanappropriateremedialmeasure;and(3) 
	themunicipality sauthoritywassuchthatitcanfairlybechargedwithafailuretoinstallthedevice.
	31

	Fortheaforementionedtesttoapply,atownshiproadmusthavebeeninvolvedintheaccident.Itisnotenough thatatownshiproadwas“partoftheintersection”inwhichtheaccidentoccurred.Further,withrespecttothe thirdelementabove,theapplicablestatutemayrequirelocalmunicipalitiestoseekPennDOTapprovalofthe proposedtrafficcontroldevice.Assuch,theevidencemustshowthatPennDOTapproval,morelikelythannot, wouldhavebeenforthcoming. 
	32

	ThePSTCAdoesnotprovideabasisforimposingmunicipalliabilityforcrimesorwillfulmisconduct.Thus,whileindividual 
	employeesmaybesuedforsuchconduct,iftheyaretheactors,thosewhoarenottheactorsmaynotbesued.
	33


	ExceptionstoImmunity 
	ExceptionstoImmunity 
	Onceitisdeterminedthatamunicipalitymaybeheldliableunderstatutoryorcommonlaw,thenitmustbe determinedwhethertheconductatissuefitswithinoneoftheeightnarrowlyconstruedexceptionstoimmunity. Becausethelegislature'sintentinboththeSovereignImmunityActandPSTCAistoshieldgovernmentfrom liability,exceptasprovidedforinthestatutesthemselves,courtsapplyaruleofstrictconstructionininterpreting theseexceptions.Thus,thecourtsarerequiredtointerprettheexceptionstogovernmentalimmunitynarrowly 
	34
	againstinjuredplaintiffs.
	35

	MotorVehicleExceptionThefirstquestionthatmustbeaskediswhatconstitutesamotorvehicle.Bicyclesarenot 
	motorvehicles.
	36

	Thenextquestioniswhetherthevehicleisinoperation.Theword“operation,”inthiscontext,means“toactuallyput inmotion,”anddoesnotinclude“preparingtooperateavehicle,oractstakenatthecessationofoperatingavehicle.”
	37

	TheCommonwealthCourtrecentlymadedeterminationsregardingtheterm“operation”ofamotorvehicle.Inthat case,AnthonyMannellaallegedthataportauthoritybusdrivernegligentlydeployedthebuswheelchairramp unevenlywiththegroundwithoutproperlysecuringit,causinghimtofalloutofhiswheelchairandsustainserious injuries.Theportauthorityfiledamotionforsummaryjudgment,contendingthatMannella'sinjuriesdidnotfallunder themotorvehicleexceptiontoimmunityasthebusand/ortherampwasnotinoperationatthetimeoftheincident. Thetrialcourtdeniedthep
	[w]ehavedeclinedtoapplythevehicleliabilityexceptionincasesthatdidnotinvolvetheactual movementofthevehicle,includingintheareaofpublictransportation,consistentlyholdingthata passenger'sactofalightingfromthestepsofabusdoesnotinvolvethe“operation”ofabusfor purposesofthevehicleliabilityexceptiontosovereignimmunity. 
	Thecourtfurtherstatedthatithas“consistentlyheldthattofallwithinthevehicleexception,theinjuriesmustbe causedbyamovingvehicleoramovingpartofthatvehicle.Becauseneitherthebusnorthewheelchairrampwas movingatthetimeoftheaccident,thevehicleliabilityexceptiondidnotapply.”
	38

	PriortoMannella,thePennsylvaniaSupremeCourtdeterminedthatadispatcher sdirectionsdonotconstitute “operation”underthevehicleexception.InNorth Sewickley Tp. v. Lavalle¸theCommonwealthCourtheldthat therewasnooperationofthevehiclewherebeamsoflightfromtheparkedpolicecar soverheadlightsand 
	39
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	headlightstoplaintiff seyesallegedlycausedplaintifftowreckhismotorcycleintothevehicle.Inaddition,inWhite by Pearsall v. School District of Philadelphia,thecourtruledthatthemotorvehicleexceptionwasinapplicable becausetherewasnooperationwhereaschoolbusdriverstoppedhisbusandwavedanexitingstudentacrossthe streetinfrontofthebus,andthestudentwasthereafterstruckbyanothermotorist. 
	However,thePennsylvaniaSupremeCourtheldthatacity snegligentmaintenanceandrepairoffiredepartment s rescuevanwas“operationofmotorvehicle”withinthemeaningofthemotorvehicleexceptiontogovernmental immunity.Therefore,thecitywasnotimmunefromsuitbroughtbypatientwhoallegedthathewasseverelyinjured whenthewheelsonthevanintowhichhewasplacedfelloffwhilethevanwasenroutetothehospital,despitethe 
	factthevanwasnotnegligentlydriven.
	40

	InGale v. City of Philadelphia,anindividualwastakenintocustodybythePhiladelphiaPoliceDepartment, handcuffed,andplacedinthebackofapolicecruiser.Inexplicably,saidindividualcommandeeredthepolicecruiser, droveitontotheBenjaminFranklinBridge,andstruckavehicleoperatedbytheplaintiff.There,thecourtheldthat themotorvehicleexceptiontogovernmentalimmunitydidnotapplytopolicewhowerenotoperatingacruiserat 
	thetimeofaccident.
	41

	Section8541(b)(1)wasamendedin1995toprecludeafindingofliabilitytothoseinflight,fleeingapprehension,or resistingarrestbyapoliceofficerorknowinglyaidingotherstodoso.Thisamendedexceptionresultsinafindingof immunityonthepartofthecity,evengivenoperationofavehicle,whentheplaintiffwasfleeingatthetimeofthe incidentatissue.However,inapolicepursuitcase,whereaninnocentthirdpartyisinjuredwhenstruckbyafleeing felon,
	itisajuryquestionwhetherthenegligenceofthepoliceisasubstantialfactorincausingtheinjuries.
	42

	PersonalPropertyException.Underthepersonalpropertyexception,alocalgovernmentwillincurliabilityfor: 
	damagesonaccountofaninjury...toproperty... iftheinjuryoccursasaresultof... [t]hecare,custodyorcontrolofpersonalpropertyinthepossessionofthelocalagency. Theonlylossesforwhichdamagesshallberecoverableunderthisparagrapharethose propertylossessufferedwithrespecttothepersonalpropertyinthepossessionorcontrol 
	ofthelocalagency.
	43

	Wherefundswerenotinthepossessionorcontrolofthelocalagency,butrathertherewasafailureofauditorsto 
	detectembezzlement,thisexceptionwasnotapplicable.
	44


	InRousseau v. City of Philadelphia,thecourtindicatedthatundercertaincircumstances,“thenegligentundertaking ofafiduciarydutyonthepartofagovernmentalagencywithrespecttoaloanfund... couldgiverisetoacauseof actionintort.”Thecourtconcludedthatwhenacityholdsloanfundsinescrow,anddispositionofthosefundsis subjecttotheborrower'sapprovalthentheborrowercannotclaimthatthefundsareinthepossessionorcontrolof 
	thecityforthepurposesofliabilityunderthepersonalpropertyexceptiontogovernmentalimmunity.
	45

	Claimsforpersonalinjuryarenotrecognizedunderthisexception.
	Claimsforpersonalinjuryarenotrecognizedunderthisexception.
	46


	RealPropertyException Aclaimundertherealpropertyexceptiontogovernmentalimmunitymustarisefromthe propertyitself,orthecare,custodyorcontrolofit.Thisexceptionisunavailablewhentheclaimsarisefromthe 
	negligentmaintenanceofpersonalty,suchasbleachers,gymnasiummats,ortables.
	47


	Thefirstquestionhereiswhetherthepropertyatissueisrealpropertyvs.personalty.InCureton ex. rel. Cannon v. Philadelphia School Dist.,pulleysonascrollsawinahighschoolshopclassamputatedaportionofastudent s finger.Thecourtdeterminedthatthescrollsawwasrealty,takingintoaccountthenatureofthesaw,thestatusofit withrespecttotherealty,themannerofannexation,andtheuseforwhichthescrollsawwasinstalled.InRieger v. Altoona Area School Dist.,thecourtheldthatgymmatsnotaffixedtotherealpropertywerepersonalty;thus,even assumingtha
	48
	49
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	Philadelphia, theSupremeCourtheldthatanunattachedbleachercouldnotbeafixtureofrealproperty,butin Mellon v. City of Pittsburgh Zoo,thecourtfoundthattheoldmechanicalwalkwayatthePittsburghZoo, wasrealty.
	permanentlyaffixedtotheground,
	50

	Thenextquestionfordeterminationiswhetherpropertyatissueisinthepossessionofthelocalagency.Thepower 
	toinspectandregulatedoesnotconstitutesufficientcontroloveraprivatelyownedbuildingtoconstitutepossession.
	51

	Thethirdquestioniswhatorwhocausedtheplaintiff sinjuries.Therealestateexceptioncanonlybeappliedwhere theplaintiffprovesthatanartificialconditionordefectofthelanditselfcausestheinjury,andnotmerelyonethat facilitatesaninjurycausedbytheactsofothers.Actsrelatedtocare,custodyandcontroloftherealpropertyitself comewithintheexception.Actsthatconstitutenegligentsupervisionofpeopleonlanddonotcomewithin 
	52
	theexception.
	53

	Twootherpointsshouldbenoted.First,itwaspreviouslyheldthatthedefectiveconditionmustbeofthereal estate,notontherealestate.Thereisnolongeran“on-off”analysistodeterminewhethernegligencefallswithinthe realpropertyexception. 
	InRepko v. Chichester School Dist.,theCommonwealthCourtexplainedtherearetwoapproachesthatcanbeused indeterminingwhethertoapplytherealestateexceptionunderthePSTCA: 
	[T]herearetwoapproachesthatcanbeusedtodeterminewhethertoapplytherealestate exceptiontoimmunityunderthe[PoliticalSubdivision]TortClaimsAct,andthat,attimes, decidingwhichapproachtoapplyunderagivensetoffactsischallenging.UndertheBlocker approach,thedeterminativeinquiryiswhethertheinjuryiscausedbypersonalty,whichisnot attachedtotherealestate,orbyafixture,whichisattached.UndertheGrieff approach,the determinativeinquiryiswhethertheinjuryiscausedbythecare,custodyorcontrolofthereal propertyitself.
	Bothapproacheshavebeenappliedbythecourts.
	54

	Second,thelanguagespecificallyprovidesthatintentionaltrespassersarenotentitledtorecover.
	Second,thelanguagespecificallyprovidesthatintentionaltrespassersarenotentitledtorecover.
	55


	Trees,TrafficControlsandStreetLightingException Thisexceptioncoversanydangerousconditionoftrees, trafficsigns,lightsorothertrafficcontrols,streetlightsorstreetlightingsystemsunderthecare,custodyorcontrol ofthelocalagency.Underthisprovision,whenamunicipalityinstallsatraffic-controldevice,themunicipalitymay beheldliablefornegligentlymaintainingthedevice.Thenecessaryelementsforestablishingadutyofcareonthe partofamunicipalityrelatedtotheinstallationofatrafficcontroldeviceinclude:(1)themunicipality'sactualor con
	56
	chargedwiththefailuretoinstallthetrafficcontroldevice.
	57

	Oneissueinthisregardiswhatconstitutesatrafficcontrol.InGlenn v. Horan,thecourtheldthatafadedcrosswalk, notaugmentedbywarningsignsorstreetlighting,whichcausedorsubstantiallycontributedtothedeathofa pedestrianstruckbyanautomobilewhilecrossingthestreet,isatrafficcontroldevice.Crosswalksservethedual 
	58
	purposeofguidingpedestriansandwarningmotoristsofthepresenceofpedestriansatthecrossingpoints.
	59

	Asforthetreeexceptiontogovernmentalimmunity,theexceptiondoesnotapplywhereatreefallsacrosstheroad andresultsinamotorist'sdeathwherethereisnoevidencethatthetreewasontownshippropertyoranopen portionofthetownship sroadright-of-wayandthereisnoevidencethatthetownshiphadperformedworkonthe 
	treeinquestionorthatthetreewasrotted.
	60

	Theexceptioncanapply,evenifitisastatehighwayatissue,ifthelocalagencyexercisesdiscretionaryauthority 
	overitanddoessoinaninadequateorinsufficientfashion.
	61

	Theplaintiffhastheburdentoprovethelocalagencyhadactualorconstructivenoticeofthedangerouscondition.
	Theplaintiffhastheburdentoprovethelocalagencyhadactualorconstructivenoticeofthedangerouscondition.
	62


	Experttestimonymaybenecessarytohelpthejuryiftheareaatissueisbeyondthekenoftheordinarylayperson, 
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	butthattestimonyonlyneedstoeliminatesomeofthevariablesinvolved,sothatthejuryitselfcandetermineduty, 
	breach,andcausation.
	63


	UtilityServiceFacilitiesException Thisexceptioncoversanydangerousconditionofthefacilitiesofsteam,sewer, water,gasorelectricsystemsownedbythelocalagencyandlocatedwithintherights-of-way.Theterm"sewer"as usedinthestatuteincludesstorm-drainagesystemsaswellassanitarysewers,andliabilitymaybeimposedupona localagencyfordamageresultingfromadangerousconditioncreatedbythenegligentmaintenanceofastorm
	-
	drainagesystem.
	64

	Fortheutilityservicefacilitiesexceptiontolocalagency simmunityfromtortliabilitytoapply,theallegedly Moreover,inorderforaclaimanttorecoverundertheutilityexception,aclaimantmustproveadangerous conditionofautilitysystemthatisnotonlyownedbyacitybutalsolocatedwithinthecity srights-of-way.Thus,a citywasnotheldtobeliableforinjuriescausedwhentheplaintiff,apoliosufferer,trippedoveramoundofdirt coveringaplumber sditch,
	dangerousconditionmusthavederivedororiginatedfrom,orhaditssourceas,thelocalagency srealty.
	65

	whereitwasnotshownthatthemoundofdirtwasoncityproperty.
	66

	Theplaintiffhastheburdenofprovingownershiponthepartofthelocalagency.Theutilityexceptionwasfound tobeapplicable,however,inPrimiano v. City of Philadelphia, whereawatermeterthatfailedwaslocatedona“strip ofland”
	67
	evenifthatstripoflandwasintheplaintiff'sbasement.
	68

	Actualorconstructivenoticeoftheallegeddangerousconditionoftheutilityservicesmustbeshownevenifthe 
	localagencycreatedthedangerousconditioninthefirstplace.
	69

	StreetsException Thisexceptioncoversanydangerousconditionofstreetsownedbyalocalagency.Thisalso 
	appliestocommonwealthstreetsonwhichthelocalagencyhasadutytoundertakeordoesundertakeactivities.
	70

	Contrarytotherealestateexception,the“on-off”distinctionremainsinthisarea,andtherewillnotbeanyliability fordangerousconditionsonthestreets.Thecourtsappeartobeinterpreting“dangerousconditionofthestreet” verynarrowly.Thus,alocalagency sfailuretoinstallaguardrailalongacurveinaroad,whereanintoxicateddriver 
	71
	wentofftheroad,wasnotadangerousconditionoftheroad,bringingthestreetsexceptionintoplay.
	72


	Thefactthatastreetwasnotbeingusedasastreet,butratherwasblockedoffforafundraiser,doesnottakethe 
	streetoutofthestreetsexceptionandintotherealpropertyexception.
	73

	SidewalksException Thisexceptioncoversadangerousconditionofsidewalkswithintherightofwayofstreets ownedbythelocalagency.Liabilitywillnotattachforsidewalksadjacenttostateroads,unlessthelocalagency ownsthepropertyabuttingthestatehighway.Asidewalkadjacenttoaschooldistrictdrivewayisnotabuttinga 
	74
	publicrightofway.
	75

	ThePennsylvaniaSupremeCourtdeterminedthat,forpurposesofthesidewalksexceptionclause,astatehighway runningthroughlocalagencypropertyisconsideredalocal-agency-ownedstreet.Accordingly,thecourtheldany injuriesoccurringonasidewalkadjacenttoastate-designatedhighwayfellwithinthe“rightofwayofastreet 
	ownedbythelocalagency”and,therefore,thesidewalksexceptionclauseapplied.
	76


	The“off-on”distinctionstillisrelevanttothesidewalksexception.Specifically,liabilitydependsfirstonthelegal determinationthataninjurywascausedbyaconditionofgovernmentrealtyitself,deriving,originatingfrom,orhaving therealtyasitssource,and,onlythen,thefactualdeterminationthattheconditionwasdangerous.Whatisnecessary, therefore,topiercetheagency simmunityisproofofadefectofthesidewalkitself.Suchproofmightincludean improperlydesignedsidewalk,animproperlyconstructedsidewalk,orabadlymaintained,deteriorating,crumbling
	conditionwasonthesidewalk,notofthesidewalk,andthusisinsufficienttocreateliabilityforthelocalagency.
	77

	Liability,whenimposedpursuanttothisexception,issecondarytotheliabilityoftheabuttinglandownerortenant 
	responsibleforthecare,custodyandcontrolofthesidewalk.
	78


	AnimalException Thisexceptioncoversthecare,custodyandcontrolofanimals,butitonlyappliesto domesticatedanimals,notwildanimals.Thus,adolphinthatisownedbyazooandthatinflictsaninjuryisawild 
	animalanddoesnotbringtheexceptionintoplay.
	79

	Inaddition,theexceptionappliesonlyifthelocalagencyhaspossessionorcontrolovertheanimals,suchaspolice dogsorhorses.Thefactthatatownshiphadinvestigatedpriorattacksbyadogownedbyaprivatecitizen,andhad eventemporarilyquarantinedthedogononeoftheoccasions,didnotcreate“possessionorcontrol”ofthedog, whenthedogattackeditsowner sguests.Likewise,theauthoritytoinspect,isolate,segregateandquarantine 
	80
	animalsisnottobeequatedwithactualpossessionorcontroloftheanimals.
	81


	DamagesandLimitationsonDamages 
	DamagesandLimitationsonDamages 
	Section8553providesforseverallimitationsondamagesthatmayberecoveredagainstalocalagency.These Theselimitationsare: 
	limitationsarenotwaivedbypurchaseofliabilityinsuranceinamountsgreaterthanthelimitationsoftheact.
	82

	a. Painandsufferingmayonlybecoveredincasesofdeath,permanentlossofbodilyfunction,permanent disfigurementorpermanentdismembermentwheremedicalexpensesareinexcessof$1,500. 
	b. Totalliabilityislimitedto$500,000. 
	c. Punitivedamagesarenotrecoverableagainstthelocalagency. 
	ThePennsylvaniaSupremeCourthasinterpretedthephrase“permanentlossofabodilyfunction”tomeanthat,as aproximateresultoftheaccident,theinjuredclaimantisunabletodoorperformabodilyactorbodilyactswhich theclaimantwasabletodoorperformpriortosustainingtheinjury,andtheplaintiffmustprovethatthislossof bodilyfunctionwillexistfortherestofhislife.Residualpainaloneisnotsufficienttoqualifyforpainandsuffering 
	83
	damagesagainstalocalagencyunlesstheresidualpainisactuallymanifestedasapermanentlossofbodilyfunction.
	84

	Generally,thecourtslooktothefunctionalcapacityoftheinjuredparty,assesstheextentofthelimitation,andlook atwhetherornotthepainisintermittentorconstant.Iftheinjuredpartyhasreturnedtotheirnormalpre-injury activities,evenwithresidualpain,thecourtshaverefusedtoallowthelawsuittocontinueandhavegranted summaryjudgment. 
	InSmith v. Endless Mountain Transportation Authority, theCommonwealthCourtupheldthetrialcourt sgrantof summaryjudgmentstatingthattheplaintiff sfailuretodemonstratethatherresidualpainpreventedherfrom resumingherpre-injuryactivitiesmeantthatshehadnotsustainedapermanentlossofabodilyfunctionjustifying thegrantofsummaryjudgment.Thecourtshavealsoheldthatifaplaintiffplacesrestrictionsonhisorheractivities becauseheorsheisafraidofbeingre-injuredthisself-imposedlimitationisinsufficienttoestablishapermanentloss 
	ofabodilyfunction.
	85

	InGloffke v. Robinson, theCommonwealthCourtrejectedanequalprotectionchallengebaseduponthisprovision, ascomparedtothesovereignimmunitystatute,whichisnotsorestrictive,requiringonlypainandsuffering.The CommonwealthCourthasheldthat,wherematerialissuesoffactexistaboutwhethertheplaintiffhassuffereda permanentlossofbodilyfunction,summaryjudgmentisinappropriate.InAlexander v. Benson, the CommonwealthCourtupheldatrialcourt sdecisiontodenyapost-trialmotionandleaveintactthejury sfinding thattheminorplaintiffdidnotsuff
	86
	87
	88

	Damagesmustbeoffsetbyinsurancebenefitsreceivedortowhichtheplaintiffisentitled.Disabilityretirement 
	benefitsarenotdeducted.Thesedeductionsmustbemadefromthejuryverdict,notfromthestatutorylimits.
	89
	90


	ThePennsylvaniaSupremeCourthasheldthatagovernmentvehicleexclusionforuninsuredmotoristbenefitsinan 
	automobileinsurancepolicyisunenforceablesinceitviolatestheMotorVehicleFinancialResponsibilityLaw.
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	IssuesRelatedtoClaimsagainstEmployeesofLocalAgencies 
	IssuesRelatedtoClaimsagainstEmployeesofLocalAgencies 
	ActswithintheScopeofEmployment ThePSTCAprovidesthatanemployeeisliableforinjuriescausedbyacts withinthescopeoftheemployee sdutiesonlytothesameextentastheemployinglocalagencyandsubjecttothe samelimitations. (However,seewillfulmisconductbelow). 
	ThefollowingdefensesareavailabletotheemployeeunderSection8546:(a)defensesofcommonlaw;(b)conduct wasauthorizedorrequiredbylaw,oremployeereasonablybelievedingoodfaiththatitwas;and(c)theactgiving 
	risetotheclaimwaswithinpolicy-makingdiscretionoftheemployee.
	92

	Section8547requiresalocalagencytoprovideadefensetotheemployeesuedbecausetheconductwaswithin thescopeoftheemployee sduties.However,theemployeemustcomplywiththerequirements,includingnotice, inSection8547,
	93
	andthelawsuitatissuemustinvolveconductarisingfromnegligentacts.
	94

	Section8548providesthatifemployeesactedwithinthescopeoftheirdutiesorreasonablybelievedtheywere actingwithinthescopeoftheirduties,theyareentitledtoindemnityfromthelocalagencyforthejudgment.The employee sclaimforindemnityisnotsubjecttothelimitationofdamagesprovisionsdiscussedabove.Recapture ofdefensecostsisappropriateinsuchacase,butthelocalagencymusthavebeengiventheopportunitytodefend andparticipateinanysettlementnegotiations.Forpurposesofapplyingthisprovision,thedefinitionof “employee”isconstruedbroadly.Fore
	95
	96
	97
	indemnifyingfosterparentsinwrongfuldeathaction.
	98

	Becausethestatuteisintendedtoprotectpublicemployeesfromfinancialloss,thestatutedoesnotrequirethe 
	localagency sinsurancecompanytoindemnifythepersonalinsurancecompanyoftheemployee.
	99

	WillfulMisconduct Section8550statesthatemployeesofalocalagencyarenotimmuneforactsofwillful misconduct.Insuchcases,willfulmisconductisnotsynonymouswithintentionaltort.Thestatutoryprovision doesnotcreateanotherexceptiontoimmunity,thatis,thelocalagencymaynotbeliableforthewillfulormalicious conductofitsemployees.Wheretheemployee smisconductiswillfulmisconduct,thereisnodutyto indemnify.Thedamagelimitations(above)areinapplicable. 
	100
	101
	102

	“Willfulmisconduct,”forpurposesofthestatutoryexceptiontothedefenseofgovernmentalimmunity,hasthe samemeaningastheterm“intentionaltort.”Toengagein“willfulmisconduct”forpurposesofthePSTCA,a governmentalemployeemustdesiretobringabouttheresultthatfollowedhisorherconductorbeawarethatit wassubstantiallycertaintofollow.Forexample,neithermembersofatownshipboardofsupervisors,nora townshipengineer,noratownshipcodeenforcementofficerengagedinanywillfulmisconductinconnectionwith theirinvolvementwithandinspectionofadevelo
	103
	104
	105


	RecreationUseofLandandWaterAct 
	RecreationUseofLandandWaterAct 
	TheRecreationUseofLandandWaterAct(RULWA)providesanadditionalbasisforlocalagencyimmunity.The RULWAprotectslandownersfromliabilitybyexpresslynegatingordinarycommonlawdutiestokeepthelandsafe ortowarnofdangerousconditions.Thepurposeoftheact“istoencourageownersoflandtomakelandandwater areasavailabletothepublicforrecreationalpurposesbylimitingtheirliabilitytowardpersonsenteringthereonfor suchpurposes.”
	106

	Inordertoencourageownersoflandandwaterareastomaketheseareasavailabletothegeneralpublicfor recreation,theRULWAprovidestheownerswithimmunityfromnegligenceliabilitysolongasthelandandwater areaisprovidedtothepublicforrecreationalpurposesfreeofchargeandanyinjuriesoccurringonthelandor waterarenottheresultofa“willfulormaliciousfailuretoguardorwarnagainstadangerouscondition,useor activity.”“Theneedtolimitownerliabilityderivesfromtheimpracticalityofkeepinglargetractsoflargely undevelopedlandsafeforpublicuse.”
	107
	108

	Theimmunityappliestobothpubliclyandprivatelyownedland,butonlyownersofunimprovedlandsare protectedbytheRULWA.
	109

	Immunityisdeniedforinjuriesoccurringonimprovedproperty.However,wherethereisagiantslidingboardina countypark,theRULWAwasinapplicable,eventhoughtheentiretyoftheparkwaslargelyunimprovedland.The courtscontinuetofocusinparticularontheareawheretheincidentoccurred.InPagnotti v. Lancaster Tp.,thecourt focusedonthelowheaddamfromwhichtheminordeceasedplaintiffslippedanddrowned,eventhoughthe facilityatissuewasapoolclubpurchasedbythetownship.Thetownshipdidnotknowaboutthedambeforethe incidentandhadnotdevelopeditasanimpro
	110
	111
	112

	Immunityisabrogatedifthelandownerwillfullyormaliciouslyfailstoguardorwarnagainstadangerouscondition, use,structureoractivity.However,thePSTCAmaystillbeusedforafindingofimmunity. 
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	InPennsylvania,manyemployeesareat-willandarenotmembersofaunion.However,forthoseemployeesthat areinaunion,theyarecoveredbyeitherthePolicemenandFiremenCollectiveBargainingAct(Act111)orthe PublicEmployeeRelationsAct(PERAorAct195).Act111coverspoliceofficersandpaidfirefightersandAct195 coversemployeeswhoarenotpublicsafetyemployees.Thisimplicatesthreeissues. 
	First,onceunionized,theemployerisrequiredtobargainwiththeunionwhichisconsideredtheexclusive representativeoftheemployeesregardingalltermsandconditionsofemploymentexceptthosewhichare managerialprerogativesandnotsubjecttobargaining.Thetermsandconditionsofemploymentaresetforthina contractknownasacollectivebargainingagreementoraCBA. 
	Second,onceunionized,aunionanditsmemberspossesstherighttohaveanydisputesregardingthetermsofa collectivebargainingagreementheardthroughaneutralthirdpartyinaprocessknownasinterestarbitration.This meansthatanemployer sactionsininterpretingandapplyingthetermsofaCBAcanbereviewedand,insome cases,modifiedoroverturned. 
	Finally,apartfromtherighttobargainandenforceacontractthroughinterestandgrievancearbitration,unionsalso havetherighttoenforcethetermsofthePennsylvaniaLaborRelationsAct(PLRA)beforethePennsylvaniaLabor RelationsBoard(PLRBorBoard).ThePLRAenforcesaneutralplayingfieldwithrespecttotheactionsofboth managementandlabororganizationsandenumeratesthoseactionswhichconstituteunfairlaborpracticesin violationofthePLRA.Asapracticalmatter,thismeansthatonceaunioniscertified(and,inmanycircumstances, whiletheemployerknowsthataun

	UnionizationunderAct111andAct195 
	UnionizationunderAct111andAct195 
	UnderAct111andAct195,theformationofauniontypicallyfollowsarepresentationelectionconductedbythe PLRB.OncearepresentativeiscertifiedbytheBoard,thecertificationexistsuntilandunlesstheBoarddeclaresthe uniontonolongerbethecertifiedrepresentative. 
	UntiltheBoardissuesanorderdeclaringtheuniontonolongerbethecertifiedrepresentativenoprivateagreement willsubstituteforsuchanorder.Thisisthecasewhetherornotacollectivebargainingagreementisinplaceor whetheraprioragreementhasexpired.BecausethecertificationofaunionisreservedexclusivelytotheBoard,itis notafunctionofthecollectivebargainingagreement.Thus,althoughavalidcollectivebargainingagreementmay haveexpired,thisdoesnotmeanthattheunionhas“goneaway”ornolongerexists. 

	WhatisBargainable? 
	WhatisBargainable? 
	Act195definescollectivebargainingas“theperformanceofthemutualobligationofthepublicemployerandthe representativeofthepublicemployeestomeetatreasonabletimesandconferingoodfaithwithrespecttowages, hoursandothertermsandconditionsofemployment,orthenegotiationofanagreementoranyquestionarising thereunderandtheexecutionofawrittencontractincorporatinganyagreementreached...”However,this obligationdoesnotcompeleitherpartytoagreetoaproposalorrequirethemakingofaconcession. 
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	UnderAct195,publicemployersdonothave“tobargainovermattersofinherentmanagerialpolicy,which... includethefunctionsandprogramsofthepublicemployer,standardsofservices,overallbudget,utilizationof technology,organizationalstructure,andselectionanddirectionofpersonnel.”Publicemployers,however,must “meetanddiscusspolicymattersaffectingwages,hours,andtermsandconditionsofemployment...uponrequest bypublicemployeerepresentatives.” 
	Act111defines“termsandconditions”as“includingcompensation,hours,workingconditions,retirement,pensions andotherbenefits...”Carefulthoughtmustbegiventowhetherornotamatterissubjecttobargainingornot.One cannotsimplyassumethataparticularissueisautomaticallysubjecttobargainingbecausetodososubjectsa municipality smanagerialprerogativetoaclaimthattherightnottobargainoverthatparticularissuehasbeen waivedbytheemployer sprioragreementtobargain. 

	CollectiveBargainingunderAct111 
	CollectiveBargainingunderAct111 
	Whileanemployerandaunionmayalwaysreachavoluntaryagreementregardingthetermsofacollective bargainingagreement,publicsafetyemployeesarenotaffordedtherighttostrike.Assuch,wheretheemployer andaunioncannotreachavoluntaryagreementregardingthetermsofacollectivebargainingagreement,Act111 providesformandatoryinterestarbitration,wherebythedeterminationofthemajorityofthearbitrationboardis finalontheissuesindisputeandbindinguponthepublicemployerandonthepoliceofficersorfirefightersinvolved. Thedeterminationconstitutesama
	TimeLimitsforBargainingunderAct111 UnderAct111,collectivebargainingmustcommenceatleastsixmonths beforethestartoffiscalyearinwhichthecontractexpires.Commencingbargainingcanbeaccomplishedthrough thesubmissionofalettergenerallystatinganintenttonegotiateanewcollectivebargainingagreement.Depending ontheyear,ademandtocommencebargainingmustbesubmittedonorbeforetheendofJune. 
	UnderAct111,eitherpartymaydemandtoproceedtoarbitrationifnegotiationshavereachedanimpasse. Negotiationsaredeemedtobeatanimpasseaftertheexpirationofatleast30daysafterbargaininghasbeen requested.Notwithstandingtheabove,arequestforarbitrationmustbemadeatleast110daysbeforethestartof thefiscalyear. 
	Adeclarationofimpassemustincludethefollowing:(a)theidentityoftheparty spartialarbitratorforinterest arbitrationpurposes;(b)abriefidentificationoftheparty sissuesindispute;and(c)someissues,suchaschanging healthcarecarriers/providers,mustbesetoutwithmorespecificity.Withinfivedaysofreceiptofthedemandfor arbitration,theopposingpartymustrespondandprovide,ataminimum,theidentityoftheparty spartialarbitrator. 
	Boththetimelimittocommencebargainingandtodemandarbitrationaremandatory,andpoliceandfireunions losetheirrighttoproceedtointerestarbitrationiftheyfailtomeeteitherofthetimeprovisionsofAct111.
	1

	WhatHappenstotheCBAintheMeantime?UnderAct111,collectivebargainingagreementsaresaidtobe continuousinnature.Whatthatmeansisthat,upontheexpirationofthecontract,thetermsremainineffectuntil andunlessanewagreementisnegotiatedbetweenthepartiesoraninterestarbitrationpanelissuesanewaward. 
	Thetermsandconditionsassetforthintheexpiredagreementremainineffectuntilanewagreementisreached.This includestheobligationtoprocessgrievancesandtoarbitrategrievanceswhichariseunderthecontract.Anemployer cannotmakeunilateralchangestoacollectivebargainingagreementsimplybecausetheoldcontractexpired. 

	CollectiveBargainingunderAct195 
	CollectiveBargainingunderAct195 
	UnlikeemployeescoveredbyAct111,mostemployeescoveredbyAct195areaffordedtherighttostrike.Assuch, theydonothavetherighttotheresolutionofacontractthroughbindingarbitrationandmuststrikeinordertoput pressureonanemployertosettlethetermsofacontract.LikeAct111,therearecertaintimelimitsthatapplytothe initiationofcollectivebargaining. 
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	ThetimelimitsprescribedbyAct195arerelativetothepublicemployer's"budgetsubmissiondate,"whichis definedasfollows: 
	[T]hedatebywhichunderthelaworpracticeapublicemployer'sproposedbudget,or budgetcontainingproposedexpendituresapplicabletosuchpublicemployerissubmitted 
	2
	totheLegislatureorothersimilarbodyforfinalaction....
	Thus,the"budgetsubmissiondate"foryourmunicipalityisthedateonwhichtheproposedmunicipalbudgetfor thefollowingcalendaryearmustbesubmittedtothemunicipality sgoverningbody(i.e.,toBoroughCouncil,Board ofSupervisorsorBoardofCommissioners).Typically,thatdateissometimebeforeDecember31oftheyear immediatelypriortothecalendaryearatissue(i.e.,onorbeforeDecember31,2013,forthebudgetfor2014oronor beforeDecember31,2014,forthebudgetyear2015).However,thetimelimitsdescribedbelowconservatively assumethatyourmunicipality sbudget
	Act195timelimitsaremandatory.TheSupremeCourthasheldthatthebargainingtimetableprescribedbyAct 195ismandatory.Thus,aunionwaivesitsrighttoproceedtobindinginterestarbitrationifitfailstocomplywith anyoftheserequirements.Inthatevent,theexistingcontractautomaticallyextendsforanotheryear,orlonger,if theunionagainfailstomeetthetimelimitsforthefollowingyear. 
	3

	StrikePrerequisites.Prerequisitesforalawfulstrikebyanon-uniformedbargainingunitareasfollows: 
	1. 
	1. 
	1. 
	No later than 171 days prior to the budget submission date — Theunionmustcommencenegotiationsor atleastrequestbargaining.Althoughthereisnoexplicitstatutoryrequirementforwhennegotiations mustcommenceorberequestedbytheunion,itcouldbecrediblyarguedthattheothertime requirementsspecifiedunderAct195produceanimpliedstatutoryrequirementthatnegotiations commencenolaterthan171dayspriortothebudgetsubmissiondate.Thisisbecausethepartiesare requiredtocommencemediationwherenoagreementhasbeenreachedwithintwenty-one(21)days
	4
	5


	2. 
	2. 
	No later than 150 days prior to the budget submission date — Theunionmustsubmitarequestfor mediationtothePennsylvaniaBureauofMediation.Ifanagreementhasnotbeenreachedwithintwenty (20)daysaftermediationhascommenced,butnolaterthan130dayspriortothebudgetsubmission date,theBureauofMediationmustnotifythePLRBthatnosuchagreementhasbeenreached.Upon beingnotifiedofthisfact,thePLRBmay,inturn,appointafact-findertoholdahearingandpreparea reportwithrecommendationsforasettlementofthematter.However,thePennsylvaniaSupremeCo
	6
	7
	8


	3. 
	3. 
	No later than 130 days prior to the budget submission date — TheBureauofMediationmustnotifythe PLRBthatnoagreementhasbeenreached,andthePLRBmust,inturn,appointafact-finderorfactfindingpanel.
	-
	9


	4. 
	4. 
	Theunionmaynotlawfullystrikeduringthependencyofthemediationandfact-findingprocesses outlinedinsections801and802ofAct195,orwheretheunionhasfailedtocomplywithandexhaust TheexpresslanguageofAct195itselfstatesthat"strikesbypublicemployeesduring thependencyofcollectivebargainingproceduressetforthinsections801and802of[Act195]are prohibited."
	thoseprocesses.
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	5. 
	5. 
	5. 
	Thatsectionfurtherprovidesthatastrikebypublicemployeesisnotprohibitedifit"occursafterthe collectivebargainingprocessessetforthinsections801[relatingtomediation]and802[relatingtofact-findingpanels]ofArticleVIIIofthisacthavebeencompletelyutilizedandexhausted."Althoughthereis 
	12


	nodecisionwhichdirectlyaddressestheissue,thereislegalauthorityindicatingthatthefactpublic employeeshavenotinvoked,utilizedand/orexhaustedthemeditationprocessmayconstitutegrounds forHowever,itislikelythatacourtissuingan injunctiononthisbasiswouldalsoissueanorderrequiringtheuniontoparticipateinnegotiationsand/or 
	enjoiningastrikecommencedundersuchcircumstances.
	13
	proceedwiththemediationproceduressetforthunderAct195.
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	6. 
	6. 
	Inaddition,publicemployeesmaynotengageinaworkstoppageorotherstrikeactivitywheresuch conductposesa"clearandpresentdangerorthreattothehealth,safetyorwelfareofthepublic."Inthis regard,courtshaveheldthatdangeroussanitaryconditions,forexample,constituteasufficient 
	15
	justificationforjudicialrelief.
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	7. 
	7. 
	Whereastrikedoescreatesuchathreat,apublicemployermay,andis,infact,statutorily required, to Suchreliefwouldinclude aninjunctiondirectingtheemployeestorefrainfromstrikeactivityandtoreturntowork.However, becauseinjunctionsaretypicallyviewedasanextraordinarylegalremedy,acourtwillordinarilyrequire thatthethreatofdangeractuallybeimminentratherthanmerelyaremotepossibility.Inotherwords, mereconjecturethatastrikebyyourtrash-collectionemployeescouldpotentially endangerthehealth, safetyand/orwelfareofthepublicatlargew
	seekequitablerelieffromthecourtsinordertoalleviatethatthreatordanger.
	17




	Act195EmployeesWhoAreEntitledtoBindingInterestArbitration.Alimitednumberofemployeescoveredby Act195donothavetherighttostrikeatall(similartopoliceofficers),butmaysubmitanimpasseincollective bargainingnegotiationstobindinginterestarbitration.Theinterestarbitrationpanelwillthendecidethetermsof thenewcontract.Theseemployeesarecolloquiallyreferredtoas“Act195Specials,”andconsistofprisonguards, mental-healthinstitutionworkers,certaincourt-relatedandcourt-appointedemployees.Inordertopreservethe rightunderAct195topr
	1. 
	1. 
	1. 
	No later than 171 days prior to the budget submission date — theunionmustcommencenegotiationsor 
	atleastrequestbargaining.
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	2. 
	2. 
	No later than 150 days prior to the budget submission date — theunionmustsubmitarequestfor 
	mediationtothePennsylvaniaBureauofMediation.
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	3. No later than 130 days prior to the budget submission date — theunionmustdemandbindinginterest 
	arbitrationunderAct195.
	20


	GrievanceArbitration 
	GrievanceArbitration 
	UnderbothAct111andAct195,aunionpossessestherighttohavetheirgrievancesadjustedorheardbyan independentthirdparty. UnderAct111,aunion“shallhavetherighttoanadjustmentorsettlementoftheir such,therighttoadjustgrievancesoutsideofbargainingexistsandprovidesforasubstantialbodyofarbitrallaw regardingtheadjustmentofgrievances. 
	grievancesordisputesinaccordancewiththetermsofthisact.”AsimilarrightisalsorecognizedunderAct195.As 


	TheRoleofthePennsylvaniaLaborRelationsBoard 
	TheRoleofthePennsylvaniaLaborRelationsBoard 
	Besidestherighttointerestandgrievancearbitration,unionsorganizedunderthetermsofAct111andAct195also havetherighttoavailthemselvesoftheunfairlaborpracticeprovisionsofthePLRA,whichisenforcedbythePLRB. ThePLRAwasenactedtoprotectprivateemployeesinPennsylvaniawhoarenotcoveredbythefederalNational LaborRelationsAct. 
	ThePLRAprovidesthat“employeesshallhavetherighttoself-organization,toform,joinorassistlabor organizations,tobargaincollectivelythroughrepresentativesoftheirownchoosing,andtoengageinconcerted activitiesforthepurposeofcollectivebargainingorothermutualaidorprotection.”Ifaunionclaimsthatthose rightshavebeeninterferedwiththenitmayclaimthatanemployerhasengagedinanunfairlaborpracticeandseek redressfromthePLRB.ThePLRBhassubstantial“makewhole”powersdesignedtoredressaviolationofthePLRA. 
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	ThePLRAdeclaresittobeanunfairlaborpracticeforanemployerto: 
	(a) 
	(a) 
	(a) 
	interferewith,restrain,orcoerceemployeesintheexerciseoftherightsguaranteedinthePLRA; 

	(b) 
	(b) 
	dominateorinterferewiththeformationoradministrationofanylabororganizationorcontributefinancial orothermaterialsupporttoit,providedthatanemployershallnotbeprohibitedfrompermitting employeestoconferwiththeemployerduringworkinghourswithoutlossoftimeorpay; 

	(c) 
	(c) 
	discriminateinregardtohireortenureofemployment,oranytermorconditionofemployment,to encourageordiscouragemembershipinanylabororganization; 

	(d) 
	(d) 
	dischargeorotherwisediscriminateagainstanyemployeebecausetheyhavefiledchargesorgiven testimonyunderthePLRA; 

	(e) 
	(e) 
	refusetobargaincollectivelywithemployeerepresentatives;or 

	(f) 
	(f) 
	deduct,collectorassistincollectingfromthewagesofemployeesanydues,fees,assessmentsorother contributionspayabletoanylabororganizations,unlessauthorizedtodosobyamajorityvoteofallthe employeesintheappropriatecollectivebargainingunittakenbysecretballot,andunlesstheemployer thereafterreceivesthewrittenauthorizationfromeachemployeewhosewagesareaffected(asmodified bythePublicEmployeeFairShareLaw). 


	ThePLRAalsorecognizesthatunionscancommitunfairlaborpracticesagainstemployersinviolationofthePLRA. Inthatcase,thePLRAdeclaresittobeanunfairlaborpracticelabororganizations,itsagentsoremployeesactingin concertto: 
	(a) 
	(a) 
	(a) 
	intimidate,restrain,orcoerceanyemployeeforthepurposeandwiththeintentofcompellingthe employeetojoinortorefrainfromjoininganylabororganization; 

	(b) 
	(b) 
	duringalabordispute,joinorbecomepartofasit-downstrike,orwithouttheemployer sauthorization, seizeorholdortodamageordestroytheemployer sproperty; 

	(c) 
	(c) 
	intimidate,restrainorcoerceanyemployerbythreatsofforceorviolenceorharmtoanyemployeror theirfamilywiththeintentofcompellingtheemployertoaccedetodemands,conditionsandtermsof employment,includingthedemandsforcollectivebargaining; 

	(d) 
	(d) 
	picketorcausetobepicketedaplaceofemploymentbyapersonorpersonswhoisnotorarenotan employeeoremployeesoftheplaceofemployment;engageinasecondaryboycott,orhinderorprevent bythreatsorintimidationtheuseofequipmentorservices;or 

	(e) 
	(e) 
	call,institute,maintainorconductastrikeorboycottagainstanyemployerorindustryortopicketany placeofbusinessortheemployerortheindustryonaccountofanyjurisdictionalcontroversy. 
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	TheEmploymentAt-WillRuleandItsLimitations 
	TheEmploymentAt-WillRuleandItsLimitations 
	InPennsylvania,non-union,non-civilservicepublicemployeesareemployeesat-will.Undertheemploymentat-will rule,apublicemployermaydismissanemployeeatanytime,foranyreason,orfornoreason,withorwithout notice,withoutincurringliabilityforbreachofcontractorotherwise.Exceptionstotheemploymentat-willrule ariseonlywhenthelegislaturehasexplicitlycreatedarighttotenureasanintegralpartofacomprehensive governmentalscheme. 
	1
	2

	Amunicipalemploymentcontractmustbefoundeduponexplicitstatutoryauthority,properastoform,and executedbyofficialswithproperauthority.Anenforceableemploymentcontractmustalsocontaineitheran agreementtoemployanindividualforadefinitetermorrestrictionsontheemployer srighttodischarge;writtenor oralstatements(includingprovisionsoncompensationandbenefits)alonedonotgiverisetoemploymenttenure.
	3
	4

	UnderthePennsylvaniaConstitution,Article6,§7,appointedcivilofficersmayberemovedatthepleasureofthe appointingbody.Wherethepowertoremoveapublicofficerisdiscretionary,courtswillnotinquireintothe groundsforremoval.
	5

	Theemploymentat-willruleisnotabsolute,however.Apublicemployermaynotfreelydischargeanemployee whereastatuteorconstitutionalprincipleprotectstheemployeeagainstdischarge,orwherethedischarge violatesaclearmandateofpublicpolicy.
	6
	7

	Thischapterdealswithkeystatutoryandconstitutionalissuesthatareuniquetopublicemployment--civilservice protection,protectionagainstpoliticaldiscrimination,deprivationofconstitutionalrights,theveteran spreference andwhistleblowerprotection.Otherlimitationsontheemploymentat-willrule,suchastheanti-discriminationlawsandthepublicpolicyexceptiontotheat-willdoctrine,applytobothpublicandprivateemployeesandare thereforebeyondthescopeofthischapter. 
	8
	9


	OverviewoftheCivilServiceSystem 
	OverviewoftheCivilServiceSystem 
	Thecivilservicesystembeganinthelate1800'stocounterthe"spoilssystem"inwhichpoliticalaffiliationoften determinedanindividual'sabilitytoobtainpublicemployment.Pennsylvaniahasestablishedcivilservicesystems forcertainmunicipalemployees,principallyforpolicepersonnel. 
	AlthoughsomedegreeofcivilserviceortenureprotectionexistsforemployeesineveryclassofPennsylvania municipality,theseprotectionsvarygreatlybyclassofmunicipality.Amunicipalattorneywithaspecificcivilservice problemshouldtakecaretoconsultthecivilservicestatuteforthecorrectclassofmunicipality(and,where applicable,themunicipality shomerulecharter). Caselawapplicabletoanyotherclassofmunicipalitywillbe relevantonlyifthestatutoryprovisionsforthetwomunicipalclassesareidentical.Generally,though,noemployee withcivilservic
	statutesregulatingcivilservice.
	10

	Allcitiesandallboroughs,incorporatedtownsandtownshipsofthefirstclasswiththreeormorepoliceofficers havecivilservicelaws;alltownshipsofthesecondclassandallboroughs,incorporatedtownsandtownshipsofthe 
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	firstclasswithfewerthanthreepoliceofficersaresubjecttothePoliceTenureAct.Townshipsandtownsprovide civilserviceortenureprotectiononlyforpolice.Boroughcivilservicelawscoverpoliceandfirepersonnel.Cities' civilservicelawscoverawidergroupofemployees. 
	11

	Althoughthedetailsofeachcivilservicesystemmayvarybyclassofmunicipality,allcivilservicesystemscontain thefollowingelements:(1)hiringandpromotiononmerit,oftenafteracompetitiveexaminationandcreationofa listofeligiblecandidates;(2)protectionagainstdismissalorotheradverseemploymentactionexceptforgood causeorbudgetaryconstraints;and(3)proceduralrightspriortomostadverseemploymentactions,includinga 
	hearingbeforeacivilservicecommissionorthemunicipalgoverningbody.
	12

	ThePoliceTenureActdealsonlywithadverseemploymentactionsanddoesnotregulatehiring. 
	Themunicipalitymaytakefinalactiontodischarge,suspendordemoteanemployeewithcivilserviceortenure protectiononlyafterahearing.Typically,aprotectedemployeemaybesubjecttothesesanctionsonlyforgood cause,suchasneglectofduty,violationoflaw,inefficiency,intemperance,disobedienceofordersorimproper officialorpersonalconduct. 
	Thegoverningbodyormunicipaladministrationhasthedutytonotifytheemployeeofthechargesagainstthe employeeandthetimeandplaceofthehearing.Thehearingtakesplacebeforethemunicipality'scivilservice commissionorgoverningbody,dependingupontheclassofthemunicipality.Theemployee'ssupervisororthe municipalgoverningbodymayhavethepowertosuspendanemployeeforalimitedperiodoftime,pendingthe hearinganddecisiononthedischarge,suspensionordemotion. 
	Inacivilserviceortenurehearing,theemployeehastherighttorepresentationbycounsel.Themunicipalsolicitor maynotbothpresentthecaseagainsttheemployeeandadvisethecommissionorgoverningbodyonthe suspensionordismissal. Therefore,themunicipalitymustengageseparatecounsel,eithertopresentthecase againsttheemployeeortoadvisethedecision-maker. 

	ConstitutionalGuaranteesinHiring,DisciplineandDischarge 
	ConstitutionalGuaranteesinHiring,DisciplineandDischarge 
	PoliticalDiscrimination-Since1976,federalcourtshaveappliedtheUnitedStatesConstitutiontorestrictor prohibitadverseactionsagainstnon-civilserviceemployeesforpoliticalreasons.TheFirstandFourteenth AmendmentstotheUnitedStatesConstitutionprohibitpublicemployersfromdiscriminationinhiring,transfer, promotion,recall,furloughanddischargeonthebasisofpoliticalaffiliation.Politicalaffiliationisnotlimitedto politicalpartyaffiliation.TheUnitedStatesConstitutionalsoprohibitsdiscriminationbyonefactionofapolitical partyagai
	13
	14
	15
	obtainemploymentasapoliticalreward.
	16

	TheUnitedStatesConstitution'sprohibitionsdonotpertaintoconfidentialorpolicy-makingemployees.Political affiliationmayconstituteajobrequirementforconfidentialorpolicy-makingemployees.Thetesttodetermine whichjobsarepolicy-makingisfact-sensitive.Courtshaveconcludedthatthefollowingemployeesareconfidential orpolicy-makingemployees:citymanagers,municipalsolicitors,publicinformationofficers,assistant prosecutorsandparkssuperintendents.Bycontrast,assistantpublicdefendersandpoliceofficersarenot confidentialorpolicy-m
	17
	18
	19
	20
	21
	22
	23

	AmunicipalpolicyprohibitingemployeesfromrunningforpublicofficeisalegitimaterestrictiononFirst 
	Amendmentrights.
	24

	TheremedyforanemployeewhoisavictimofpoliticaldiscriminationisanactionundertheCivilRightsAct,42 U.S.C.§1983,whichprohibitsdeprivationofconstitutionalrightsundercolorofstatelaw.Publicofficialsmaybe individuallyliableforactionstakeninofficialcapacitiestodismissemployeesforpoliticalaffiliation.Asuccessful plaintiffmayrecoverattorneyfeesunder42U.S.C.§1988.AlthoughtheCivilRightsActisafederallaw,an employeemaybringanactionagainstagovernmentemployerineitherfederalorstatecourtunderSection1983. 
	25
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	DueProcessGuarantees TheFourteenthAmendmentprohibitsmunicipalitiesfromdeprivingindividualsoflife, libertyorpropertywithoutdueprocessoflaw.Publicemployeedischargesmayimplicatebothpropertyandliberty interests,requiringproceduraldueprocessintheformofnoticeandahearingpriortodischarge. 
	Statelawappliesindeterminingwhetherapublicemployeehasapropertyinterest.Apublicemployeehasa propertyinterestinpublicemploymentonlywhentheemployeehasacontractoftenurewiththegoverningbody oracontractprovidingforterminationonlyforcause.InPennsylvania,allpublicemploymentisat-willunlessa statutespecificallyallowsamunicipalitytoalteranemployee'sat-willstatus.Anat-willpublicemployeehasno propertyinterestincontinuedemploymentandthedecisiontoterminateanat-willemploymentthereforedoesnot 
	26
	constitutean“adjudication”undertheLocalAgencyLaw.
	27


	Anemployeewithapropertyinterestincontinuedemploymenthastherighttopriornoticeofthereasonsfor contemplateddismissal,achancetorespondtotheemployer'scharges,andahearingpriortofinalactiononthe dismissal.Thehearingneednotbeaformal,trialtypehearing;thehearingneedonlygivetheemployeeachanceto presenttheemployee'ssideofthestory.Atenuredpublicemployeedoesnothaveaconstitutionalrighttonotice andahearingpriortoasuspensionaftertheemployeeischargedwithafelony.Apublicemployee sexerciseof theFifthAmendmentprivilegeagainstsel
	28
	29
	evidenceofmisconduct.
	30

	Apublicemployee'sdischargemayviolatetheemployee'slibertyinterestintwosituations.First,theemployee's libertyinterestmaybeviolatedtotheextentthatthedischargeisinretaliationforanemployee'sexerciseofFirst Amendmentrights.TheFirstandFourteenthAmendmentsallowgovernmentemployeestomakelimitedpublic commentonmattersofpublicconcern.Thisrightisbalancedagainsttheemployer'srighttoanorderly workplace.Itemsofpublicconcernincludetheallocationofpublicfunds,operationsofgovernmentoffices affectingthepublic,broadpolicyissues,m
	31
	32
	33
	34
	35
	asacitizen.Therightdoesnotextendtocommentsonmattersofpersonalinterest,ratherthanpublicconcern.
	36
	37

	38
	39
	commentsmayleadtoconcernsaboutlackofimpartiality.
	40

	Adischargemayalsoviolateanemployee'slibertyinterestwhenthedischargestigmatizestheemployee,makingit harderfortheemployeetoobtainnewemployment.Adischargeinwhichtheemployermakeshighlycritical statementsabouttheemployee'scompetencewouldconstituteastigmaticdischarge.Themerefactthata municipalitydismissesanemployeebypublicvoteatapublicmeetingdoesnotviolatetheemployee sliberty interest.
	41
	42
	Nordoesanewspaperpublicationofthefactsleadingtoapublicemployee sforcedresignation.
	43

	MunicipalresidencyrequirementshavepassedconstitutionalmusterinPennsylvania.Suchrequirementshavea 
	rationalrelationshiptoalegitimategovernmentalinterestanddonotimpairtherighttotravel.
	44

	EmployeeSearches Theissueofsearchesofpublicemployeeshasconstitutionalimplications. TheUnitedStates Constitutionprohibitsunreasonablesearchesofandseizuresfrompublicemployees.Thisprohibitionsetslimits onmunicipalities'Morerecently,thisprohibitionhasbeentested whensearchemployees electronicequipmentsuchascomputersandcellphones. 
	45
	rightstotestemployeesfordrugsandalcohol.
	46

	Drugteststypicallyoccurunderoneofthefollowingcircumstances:pre-employmentorpre-promotionscreening; periodic,pre-announcedtesting;randomtesting;testingbasedonreasonablesuspicionofdruguse;ortestingafter anunusualevent,suchasanaccident.Therulesfordrugtestingofpublicemployeesdifferwitheachcircumstance. 
	TheUnitedStatesConstitutionpermitspre-employmentorpre-promotionscreeningandperiodic,pre-announced testingofemployees.Unannounceddrugtestingispermissiblewheretheemployerhas"reasonablesuspicion"of 
	47
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	druguse.Unannounced,randomtestingmaytakeplaceinhighlyregulatedorsafety-sensitiveemployment(e.g., thetransportationindustryorpoliceforces).TheUnitedStatesConstitutionpermitsdrugtestingofallindividuals atanaccidentsite.
	48
	49
	50
	Atestwiththeemployee sfreeandvoluntaryconsentisconstitutional.
	51

	Undercertaincircumstances,anemployeemaybeabletochallengeadischargeforrefusaltosubmittoadrugtest. TheUnitedStatesCourtofAppealsfortheThirdCircuithasupheldtheclaimofanemployeewhowasdischarged forrefusingtosubmittoaurinetestfordrugsandapersonalsearchthatimpingeduponpersonalprivacy.This decisionhasimplicationsforthepublicsector,becauseoftheconstitutionalconcernforprivacyanddueprocess rightsofpublicemployees.Theterminationofapublicemployeeforapositivedrugtestmayimplicatean 
	52
	employee'spropertyandlibertyinterestsundertheFourteenthAmendmentdueprocessguarantees.
	53

	Acity ssearchofanemployee spager,commencedinordertoreviewthelimitsonpageruse,wasnotunreasonable andledtotheemployee sdiscipline.
	whenthesearchfoundunauthorizeduseofthepagerforpersonaltexts,
	54


	Veteran’sPreference 
	Veteran’sPreference 
	Certainstatutoryprotectionsapplytothehiringofpublicemployees,mostnotablytheveteran spreference.In Pennsylvania,amunicipalemployermayestablishqualificationsbearingareasonablerelationshiptothe employmentposition,andrequireallapplicantstomeetallqualificationsbeforeawardingtheveteran s preference.Theveteran'spreferenceappliestobothcivilserviceandnon-civilservicehiring,butnotto promotion.The"veteran"neednotbeaveteranofaforeignarmedconflict.Statusasanhonorablydischarged 
	55
	56
	57
	memberofthemilitaryisnecessarytoestablishveteranstatus.
	58


	WhistleblowerProtection 
	WhistleblowerProtection 
	ThePennsylvaniaWhistleblowerLawprohibitsemployersfromdiscriminatingorretaliatingagainstpublic employeeswhoreportwastefulexpenditures,illegalactivitiesorwrongdoing,eithertopublicauthoritiesortothe employer.TheWhistleblowerLawcoverspublicemployers,employersinpubliclycharteredorfunded organizations,
	59
	andprivateemployersactingasagentsforpublicemployers.
	60

	TheWhistleblowerLawrequirestheemployeetoplead,andprove,retaliationfor(a)makingagoodfaithreportof theemployer'swasteorwrongdoing,or(b)forparticipatinginanofficialinvestigation.Toconstitutea“goodfaith report,”thereportmustbesupportedbycredibleevidence.TheWhistleblowerLawdefines“wrongdoing”asa violationwhichisnotofamerelytechnicalnatureofafederalorstatestatuteorregulation,apoliticalsubdivision ordinanceorregulation,oracodeofconductorethicsdesignedtoprotectthepublicortheemployer.The notbythirdparties.
	61
	62
	63
	reportedwrongdoinginquestionmustbecommittedbytheagencyoritsemployees,
	64

	Theemployeemuststateacausalconnectionbetweentheemployee'sreportofwrongdoingandtheemployer's retaliation.Forexample,anemployeewillstateaclaimundertheWhistleblowerLawbyallegingashiftchange, reductioninduties,harassmentandeventualtransferanddemotioninresponsetoareportofirregularities.By contrast,anemployeewillnotstateaclaimwheretheonlyallegationisthattheemployeegeneratedareportof wrongdoingthatwasrequestedbytheemployer;theemployeedidnotinitiatethereportofwrongdoingand 
	65
	66
	thereforehasnorightsundertheWhistleblowerLaw.
	67
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	Introduction 
	Introduction 
	As of the end of 2013, there were 34 regional police departments (RPDs) comprised of 102 municipalities in Pennsylvania. These RPDs began forming in 1979. As a result of declining sources of revenues and increased expenses, municipal leaders are constantly examining how they provide police services, as well as the benefits of regionalization. There are approximately 1,300 municipalities served solely by the Pennsylvania State Police, with another approximately 400 municipalities providing part-time police c

	Sources of Funding 
	Sources of Funding 
	DCED provides grants of up to $93,000 a year to be used by two or more municipalities that regionalize their police operations. In addition, House Bill 2014-2296 proposed the dedicated monies to fund grants for RPDs. The Pennsylvania Commission on Crime and Delinquency also has grants available. 
	In a recent mandated survey on regionalization, concerns over determining control of the department and distribution of costs were identified as the most difficult issues to resolve when considering regionalization. The next ranked issue regarding regionalization was pensions. The difficulty with pensions results from different pension benefits between combining departments as well as unfunded pension obligations. For example, Act 600 makes it difficult for cities of the third class to participate in the re
	Benefits of regionalization have been reported to include improvements in police coverage, training opportunities and use of technologies. It has been reported, however, that generally the initial impacts of regionalization increase costs for the first three years. Over the long term, it is generally accepted that regionalization results in cost savings. Studies have shown that when all costs were accounted for, RPDs cost approximately 25 percent less than similarly situated individual municipal police serv

	Assessing Feasibility and Developing a Plan 
	Assessing Feasibility and Developing a Plan 
	The first step to regionalizing police is to determine the feasibility of forming a RPD and developing a plan to establish the oversight unit. This would typically be a separate board or commission comprised of elected officials from the participating municipalities. 
	This initial step requires gathering of data and information from all sources including the municipalities, existing police departments within those municipalities, local agencies associated with police departments, the elected officials, and the public. A study committee should be formed in order to gather the information and data. This committee should also be dedicated to building a community consensus from the different constituents for regionalization. The work of this group should be done in public fo
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	InordertoberecognizedastheRPD,andcomewithintheambitofbothstatutesgivingourdutiestoRPDsaswell asprotectionsofrunningapolicedepartment,theagreementbetweenthemunicipalitiesmustbemadepursuantto theIntergovernmentalCooperationAct.ThegeneralauthorizationforformingaRPDisconferredinSection2303, whichauthorizeslocalgovernmentstojointlycooperatetoperformfunctions,powersorresponsibilities.Thestatute requiresjointagreementstobeenteredintotoeffectuatetheformationoftheRPD.Eachlocalmunicipalityisrequired topassanordinance
	1
	2
	3

	Thisstatutesetsforththematterswhichmustbecontainedwithintheordinance.Thecontentsoftheordinance mustinclude: 
	(1) 
	(1) 
	(1) 
	Theconditionsoftheagreement; 

	(2) 
	(2) 
	Durationoftheagreement; 

	(3) 
	(3) 
	Purposesandobjectivesoftheagreement; 

	(4) 
	(4) 
	Mannerandextentoffinancingoftheagreement; 

	(5) 
	(5) 
	Theorganizationalstructurenecessarytoimplementtheagreement;and 


	(6) Themannerinwhichrealorpersonalpropertyshallbeacquired.
	4

	AllcommonwealthdepartmentsandagenciesarerequiredtodeemtheRPDalegalentity.
	5

	Oneofthefirstissueswhichmustbeworkedoutisthemannerofrepresentationbyeachmunicipalityonthenewly formedboard.Theregionalpolicecommissionwhichservesasanadvisoryboardtoparticipatingmunicipalities onceformulatedwoulddevelopbudgets,conductmeetings,makepolicyforthedepartment,payinvoices,and makeuniformtermsofemployment.Theboardorcommissionisusuallycomprisedofoneelectedrepresentative fromeachofthecommunitiesparticipatingintheprogram.However,differentarrangementscanbemade.Aboard shouldhaveanoddnumberofmembers.Toacco
	Thenextimportantconsiderationisfunding.Severaldifferentmethodsofcostdistributionhavebeenutilized. Populationcanbeusedasasolefactorforcostdistribution.Populationasafactorcanalsobecombinedwithland areaand/orroadmileage.Anothermethodutilizedistoassessthevaluationofrealpropertyorrevenuesintax collectedinconjunctionwithpopulation.Anothermethodwhichisutilizedisknownasthepoliceprotectiveunit (PPU).ThismethoddeterminescostsharehavingonePPUequaltenhoursofofficertime.Eachcommunitywithin theRPDpurchasesanumberofunitsi
	PensionsaremandatedforpoliceofficersinPennsylvania.Thethreedifficultiesencounteredwithpensionswhen tryingtoformaRPDare(1)municipalitiesmaybesubjecttodifferentstatutoryrequirements;(2)municipalitiesmay havedifferentbenefitsintheirexistingpoliceofficerpensions;and(3)existingpensionsmaynotbefullyfunded. 
	ThereareseveralpertinentmunicipalpensionlawswhichmustbeconsideredwhenformingaRPD: 
	1. Act1956 600 MunicipalPolicePensionPlanLaw.Act600requiresboroughs,townsandtownshipsto establishpensionfundwithmembercontributionsbetweenfivepercentandeightpercentofsalary pendingonwhetheranofficeriscoveredbySocialSecurity.Super-Annuationis25yearsofserviceand age55,andundercertaincircumstancesadatecanbesetalso; 
	2. Act1931 317 ThirdClassCities.Thirdclasscitiesarerequiredtoprovideadefinedbenefitpensionplan foritspoliceofficersundertheThirdClassCityCode; 
	3. Act1915 259 SecondClassCities; 
	3. Act1915 259 SecondClassCities; 
	4. Act1959 400 SecondClassACity; 
	5. Act1974 15 Pa.MunicipalRetirementLaw.Thislawallowsamunicipalitytoestablishaplanwitha transferofplantothePennsylvaniaMunicipalRetirementSystem(PMRS). 
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	6. Act1984 205 MunicipalPensionPlanFundingStandardandRecoveryAct.Thislawrequirescertain fundingandreportingrequirementsforpensionplansandsetsforthawayinwhichmunicipalitiesmust calculateandpayannualcontributionstotheplan. 
	Inadditiontodifferentstatutoryrequirements,pensionbenefitsmaybedifferentamongdifferentmunicipalitiesasa resultofcollectivebargainingagreementsandarbitrationawards.Thiscanincludemedicalbenefitsforretirees,sick leave,accumulationofretirementbenefitsandaccrualofvacationtime. 
	Aregionalpolicecommissionmustformallyadoptapolicepensionplandocumentandselectamethodof administeringtheplan.Theparticipatingmunicipalitiesmustadoptordinanceswhichestablishtheregionalpolice pensionfundandestablishthebenefitstructure.Timeservedwiththeoriginalmunicipalitymustbecreditedtothe regionalpensionplan.Theplandocumentshouldaddresstheintentofthemunicipalityto:1)terminateallexisting policepensionfundsandtransferunallocatedassetstotheregionalpolicepensionfund;2)relinquishallclaimsto transferpolicepension;
	Interminatingexistingpolicepensionfunds,obligationsofretiredmembers,otherbeneficiariesandvested membersmustbeprovidedforinthenewplan. 



	LaborandEmploymentIssuestoConsider 
	LaborandEmploymentIssuestoConsider 
	CourtdecisionsinvolvingRPDshavemostlyinvolvedlaborandemploymentquestions.ThePennsylvaniaSupreme CourtexaminedtheextenttowhichAct111andothercollectivebargainingagreementissuesinterplaybetween RPDsandparticipatingmunicipalities.InBorough of Lewistown,thePennsylvaniaSupremeCourtdeterminedthata participatingmunicipalityisajointemployerofthepoliceofficersemployedbyaRPDwiththeRPD.Therationalein Borough of Lewistown wasthatthemunicipalitiesdelegatedtotheboardoftheRPDallemploymentrelated functionsregardingtheRPDand
	6

	TheUnitedStatesCourtofAppealsfortheThirdCircuitreviewedtheeffectofregionalizationuponapoliceofficer s formerstatuswiththeparticipatingmunicipality.InDombrowsky v. Banach, thecourtlookedatwhetherthePolice TenureActappliestoaregionalpolicecommission.ThecourtheldthatthePoliceTenureActdoesnotapplyto RPDsbecausethePoliceTenureActprovidesprotectionforofficersemployedbytownsandboroughs,butdoes notapplytoofficersemployedbyregionalpolicedepartments.ThecourtalsodeterminedthattheRPDwasnota successortotheformeremployer
	7
	8
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	Introduction 
	Introduction 
	Procurementcanbedefinedastheacquisitionofgoodsandservicesbymunicipalgovernmentsandincludesthe purchaseorleaseofsuchvarieditemsasgasoline,officesupplies,legalservices,contractsfortheconstructionof buildings,pavingofhighwaysanddesignofsewagetreatmentplants. 
	Whilesomegeneralprinciplesareapplicabletoeverypublicprocurement,thereisnouniformprocurementsystem applicabletoallPennsylvaniamunicipalbodies.TheCommonwealthProcurementCode,exceptfortheprovisions containedinPart2thereofandprovisionsconcerningcooperativepurchasing,hasnotbeenextendedtoinclude municipalities. 
	1

	Thefirststepinconsideringanymunicipalprocurementissueistodeterminethenatureoftheprocuringbody(e.g., municipalauthority,countyofthesecondclass,etc.).Thesecondstepistoconsulttheproperenablingstatuteto determinetheextentofthebody'spowertoprocureandthemannerinwhichthatpowermustbeexercised.The thirdstepistoinvestigatespecialstatutoryprovisionstodeterminetheirapplicability. 
	Thepublicpolicybehindmunicipalprocurementrequirementsisnotsolelytosecureworkorsuppliesatthelowest possibleprice,butalsoforthe"'purposeofinvitingcompetition,toguardagainstfavoritism,improvidence, extravagance,fraudandcorruptionintheawardingofmunicipalcontracts...andareenacted...notforthebenefits orenrichmentofbidders...."'
	2


	CompetitiveBiddingRequirement 
	CompetitiveBiddingRequirement 
	EffectiveJanuary1,2012,thebiddingthresholdforpurchasesbyvarioustypesofmunicipalentitieswasincreased from$10,000to$18,500.Thethresholdfortelephonicquoteswasincreasedfrom$4,000to$10,000.Thelimits areadjustedannuallybasedontheConsumerPriceIndexforthe12-monthperiodendingSeptember30.In2015, 
	3
	thebiddingthresholdis$19,400.00andthetelephonicquotethresholdis$10,500.00. 

	Therearerequirementsapplytopubliccontractswherecompetitivebiddingisrequiredbystatute.Statutory provisionsforcompetitivebiddingaremandatory.Whereamunicipalityevadesthepublicbiddingrequirements, thepublicofficialsmaybesubjecttocriminalprosecution.
	4
	5

	Requirementsapplytopubliccontractswhere,althoughcompetitivebiddingisnotrequiredbystatute,thepublic contractingbodyannouncesitsintentiontofollowcompetitivebiddingprocedures.
	6

	Inanycompetitivebidtheremustbeacommonstandardforallbidders.Theterm"lowestbidder"impliesa commonstandardunderwhichallbidswillbereceived.Theterm"commonstandard"impliesthatthereare:1) previouslypreparedspecifications;2)freelyaccessibleforallcompetitors;and3)onwhich,alone,thebidsshallbe based."[T]herepresentationbythepublicthatabidwillbelettothelowestbidderimpliesthatacommon standardwillapplythroughouttheprocess.Commonspecificationsareobviouslyrequired;butsoalsoarecommon treatmentofbiddersinthebiddingprocess[ci
	7
	8

	Inherentincompetitivebiddingisarequirementthatapublicbodyshallprescribeacommonstandardinthebid specificationandthatthecontractwillbeawardedbasedonthatcommonstandard.Theintegrityofthebidding 
	9
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	Fairnessliesattheheartofthebiddingprocess,andallbiddersmustbeconfrontedwiththesamerequirementsand begiventhesamefairopportunitytobidinfreecompetitionwitheachother.Alternativespecificationbidsare permissibleandarecalculatedtoallowtheresponsiblegovernmententitytoweighthecostsandbenefitsof 
	processisviolatedanditspurposefrustratedwherethereisnocommonstandardonwhichbidsarebased.
	10
	11
	differenttypesofproposalsafterthecostsareknown.
	12

	Therearetworequirementsforavalidbid:responsivenessandresponsibility.Publicbodieshavelimiteddiscretion todecidewhetherornotabidderisresponsible.Courtswillnotinterfereinmunicipalactionsinvolvingdiscretionin theabsenceofproofoffraud,collusion,badfaithorarbitraryactionequatingtoanabuseofdiscretion.Onjudicial reviewofmunicipalactionsinvolvingdiscretion,absentproofoffraud,collusion,badfaithorabuseofpower,acourt willnotinquireintothewisdomofmunicipalactionsandjudicialdiscretionwillnotbesubstitutedforadministrative
	discretion.
	13

	Determiningresponsiveness,i.e.whethertherequirementscontainedinthebidinvitationaremet,isnota discretionarymatter."Theserequirementsaremandatoryandtheadministrativebodycannotdecideinits discretionwhetherthebidder'seffortatmeetingtherequirementwassufficient."Abidisresponsiveifitdoesnot varytheprice,quantity,qualityordeliveryscheduletermsoftheinvitationtobid.Ifthebidseekstovaryanyof theseitems,
	14
	thenitisanonresponsivebidandmustberejected.
	15

	Theresponsivenessofabidisdeterminedatbidopeningandmustbeascertainedfromthebiditself,notfrom extrinsicevidence.Onceabidisdeterminedtobenonresponsive,itmaynotbemaderesponsiveafteropening, 
	regardlessofthereasonfornonconformance.16 

	"Fundamentaltotheprocessofawardingpubliccontractsisthatonceabidhasbeenopened,itcannotbe modified."Abiddercannotcorrectadefectinitsbidproposalaftertheopeningofbidsonapubliccontract. However,certaindefectsinabidproposalmaybewaivedprovidedthatthedefectisamereirregularityandthatno competitiveadvantageisgainedbythenon-responsivebidder.InreversingtheCommonwealthCourt s determinationthatabidbondsubmittedwithalowerratingthanrequiredbythebiddingdocumentrenderedthe bidnon-responsive,theSupremeCourtanalyzedtheconcepts
	17
	18
	orbyotherwiseunderminingthenecessarystandardofcompetition.
	19

	Setforthbelowareexamplesofviolationsofthecommonstandardrequirementwhichrenderanawardof contractinvalid: 
	1) Specificationssetforthinabiddingdocumentaremandatoryandmustbestrictlyfollowedforthebidto bevalid.Violationofbidinstructionsconstituteslegallydisqualifyingerrorandapublicagentmayrejecta error.
	bidforsuch
	20

	2) Ambiguityintheinstructionstobiddersviolatesthecommonstandardrequirement.Suchambiguity publicbody.
	cannotbecuredbyexparteexplanationsfromofficialsofthe
	21

	3) Ambiguitycanprovidegroundsforaninjunctionagainstthegrantingofthecontract.
	3) Ambiguitycanprovidegroundsforaninjunctionagainstthegrantingofthecontract.
	22


	4) Ambiguitycanalsosupportadecisiontorejectallbidsandreadvertise.
	4) Ambiguitycanalsosupportadecisiontorejectallbidsandreadvertise.
	23


	5) Privatenegotiationswithsomebidderstotheexclusionofothersbeforethecontractisawarded constitutepreciselythetypeoffavoritismandunfairadvantagethatcompetitivebiddingisintendedto 
	prevent.
	24

	6) Acceptanceofarevisedbidafterbidopeningviolatestheprincipleoflawthatbiddingbefair,open, 
	honestandwithoutfavoritism.
	25

	7) Municipalitiesmustalsoadheretotherequirementsofthebiddingdocument.Amunicipalitymuststrictly complywithitsbidinstructionsregardingtheprocedureforbidacceptanceinordertoperfectitsrightto 
	collectuponthebidbond.
	26
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	8) Abiddermustfollowinstructionsandsubmititsbidatthedesignatedplaceofreceiptbythetimeand Thefailureofabiddertosubmitatimelybidmakesthebid nonresponsiveanditshouldbereturnedunopened. 
	datesetforthintheinstructionstobidders.
	27


	Municipalitiestypicallyinsertlanguageinabiddingdocumentthatreservestherighttowaivedefectsinbids.This typeofprovisiondoesnotovercomethebodyofcommonlawinPennsylvaniathatrequiresbidsberesponsiveto thespecifications.Thefollowingcasesgiveexamplesofbiddefectsthatwerefoundnottobewaivableinformalities: 
	1) Anunsignedbidisnotaminordefect.
	1) Anunsignedbidisnotaminordefect.
	28


	2) Aninvitationforbidswhichrequiresalistingofmaterialsuppliersinexactlytheformatrequiredbythe 
	invitationforbidisnotaminortechnicality.
	29


	3) Abidthatdoesnotcertifythatitcanacceptandmarketrecyclablesforthefulltermofthecontractand ismissinganassetpagefromitsfinancialstatementcontains"materialdiscrepancies"whicharenot "technicalities."30 
	4) Proposingthedisposalofsolidwasteatalandfill,whichisnotinauthorizedbythecountyflowcontrol 
	ordinanceisasubstantialandmaterialdeviationandnotatechnicaldefect.
	31


	5) Whereabidderproposedtoprovidea“credit,”whichwasnotauthorizedbythespecifications,tothecity ifitdidnotexerciseitsrightstosalvagereplacedwatervalves,whichcreditcausedthebiddertobethe lowestbidder,thecitydidnothavetherighttowaivetheirregularitybecauseitgaveacompetitive 
	advantagetothebidderoveranotherbidder.
	32


	6) Whereabiddingdocumentrequiresthatthepriceincludeshippingtoadesignatedlocationandthe 
	bidder spriceisFOBfactory,thedefectismaterialandcannotbewaivedorcured.
	33


	7) WhereabiddocumentstatedthatthefailuretoprovidetherequiredConsentofSuretyatthetimeofbid submittalwouldprecludethebidfrombeingconsidered,anydeviationfromtherequirementisanon
	-
	waivabledefect.
	34

	Inthefollowingcases,thecourtheldthatthewaiverofabiddefectbythepublicbodydidnotviolatecompetitive biddingrules: 
	1) Abidder'sfailuretoincludeanassetpagepursuanttobidinstructionsandpublicbody'sallowingbidder Note:Thecourtspecifically limiteditsholdingtotheprecisefactualpostureofthecaseandstatedthatthecasewasofno precedentialvalueexceptinidenticalfactualcircumstances. 
	tobelatedlysubmittheassetpagedidnotrequirerejectionofbidfordefect.
	35


	2) RelyinguponMcCloskey,thetrialcourtheldthataborough'spostbid¬ openingrecalculationofthebase bidsubmittedbyabidderto"correct"thebidder'smath,itswaiverofabidinstructionrequirementofan equipmentlistatthetimeofbidopeninganditsallowingthebidder24hourstoprovidetheequipment 
	listwerewaivabledefectsinthebid.ThedecisionwasaffirmedbytheCommonwealthCourt.
	36


	3) ThesubmissionofabidbondfromasuretycompanywhichmaintainedaBestratingof“B”insteadofthe higher“A”ratingrequiredbythebiddingdocumentwasadefectthatcouldbewaivedbecauseitwasnot materialnordidthebidderwhosubmittedthebidbondfromthelowerratedsuretycompanygaina 
	competitiveadvantage.
	37

	Inadditiontobeingresponsivetoabid,thebiddermustalsoberesponsible.Unlikeresponsiveness,responsibility maybedeterminedafterbidopening.Judgment,skill,promptness,faithfulness,skillfulworkmen,honestyofthe contractor,financialstanding,reputation,experience,resources,facilities,pasthistoryofadherencetoplansand specifications,capacityandabilitytodotheworkaccordingtotheplansandspecificationsandavailabilityand efficiencyareelementsof 
	responsibility.
	38

	"Whereafullinvestigationdisclosesasubstantialreasonwhichappealstothesounddiscretionofthemunicipal authorities,theymayawardacontracttoonenotindollarsthelowestbidder.Thesounddiscretion,whichisupheld, mustbebaseduponknowledgeoftherealsituationgainedbycarefulinvestigation.""Thediscretion,however,isin thedeterminationofwhoisthelowestresponsiblebidder;whenthatissettled,discretionendsandthecontract mustbeawarded,ifatall,tohim...."
	39
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	Publicbodiesmaydetermineresponsibilityinadvancebyprequalifyingbiddersandthenacceptingbidsonlyfrom 
	Adecisiontorejectabidbaseduponbidderresponsibilitymustbemadepursuanttoathoroughinvestigation.
	40
	theprequalifiedbidders.
	41

	Responsibilitymaybedeterminedbythemunicipality spreviousexperiencewithabidderwithouttherequirement 
	ofafurtherinvestigation.
	42


	WithdrawalofBids 
	WithdrawalofBids 
	Withdrawalofabidforcertainworkafteropeningisgovernedby73P.S.§1602,whichprovidesasfollows: 
	"Abiddertoanyconstructioncontractfortheconstruction,reconstruction,demolition, alterationorrepairofanypublicbuildingorotherpublicimprovementorfortheprovision ofservicestoorleaseofrealorpersonalpropertywhetherbyleaseorconcessionfrom suchcontractingbody,exceptinghighwaywork,maywithdrawhisbidfrom considerationafterthebidopeningwithoutforfeitureofthecertifiedcheck,bank cashier'scheck,suretybidbondorothersecurityfiledwiththebidifthepricebidwas submittedingoodfaith,andthebiddersubmitscredibleevidencethatthereason
	corporationorbusinessventureownedbyorinwhichhehasasubstantialinterest.No 
	43

	Thestatuteismandatoryonbothbiddersandpublicbodiesatalllevels.Thestatuteprovidestheonlymethodby whichabidmaybewithdrawnafterbidopeningwithoutforfeitureofthebidbond.Abiddermayalways withdrawabidafter bidopeningandforfeitthebidbond.InPennsylvania,abiddermayalwayswithdrawitsbid before bidopeningwithoutpenalty,andifithasampletime,mayresubmitanewbidpriortobidopening.Ifthe contractingbodyresubmitstheprojectforbids,thewithdrawingbiddermustpaycertainexpensesofthatprocess ifthecontractingauthorityfindsthattheexpenses
	44
	45

	Thestatuteat73P.S.§1604setsforththeprocedurebywhichabiddermaydisagreewithorcontesthisrightto withdrawabid.Abidder sfailuretocomplywiththetimelynoticerequirement,requiringthatnoticeofaclaimof righttowithdrawabidbemadewithintwo(2)businessdaysafteropeningthebidprecludedthebidderfrom 
	demandingarbitrationundertheact.
	46


	Non-ReceiptofBids 
	Non-ReceiptofBids 
	Whenamunicipalentityadvertisesforbid,butnobidsarereceived,73P.S.§1641providesasfollows: 
	"Whenapoliticalsubdivision,municipalityauthorityortransportationauthorityadvertises forbidsonanitemandnobidsarereceived,thepoliticalsubdivision,municipalityauthority ortransportationauthorityshallrebidtheitem.Ifagainsuchbidsarenotreceived,the politicalsubdivision,municipalityauthorityortransportationauthoritymaypurchaseor enterintocontractsforthepurchaseofanyitemwherenobidsarereceivedfromsuppliers fortheitemwithin45daysofthedateofsecondadvertisementtherefor."
	47

	Thestatuterequiresthattherebeanonreceiptofbidstwiceforaparticularbid,i.e.onerebid.Thestatutefurther allowsacontracttobeenteredbythepartieswithin45daysofthedateofthesecondadvertisement. 
	Whenenteringintoacontractafternobidsarereceived,thepublicbodymaynotchangethesubstantive specificationsincontractingfortheitemforthereasonthatifthepublicbodychangesthespecificationsandthen rebidstheitem,thepublicbodymayreceivebidsontherevisedspecifications. 

	RejectionofAllBids 
	RejectionofAllBids 
	Generally,absentfraudorcollusion,agovernmentalbodyhastherighttorejectallbidsifitisinitsbestinterestto doso.Therighttorejectallbidsisnotabsolute.Bidsmayberejectedintheabsenceoffraud,collusion,badfaith 
	48
	orarbitraryclaim.
	49

	Someexamplesofacceptablereasonstorejectallbidsareasfollows:1)lossoffunding;2)thebidsareinexcessof projectbudget;3)cancellationoftheproject;4)ambiguityinthebidspecifications;and5)needforamajorchange intheproject. 
	Whenagovernmentalentityrejectsallbidsandannouncesthatitwillrebidaprojectabidprotestbecomesmoot.
	Whenagovernmentalentityrejectsallbidsandannouncesthatitwillrebidaprojectabidprotestbecomesmoot.
	50



	ChangeOrders–WhenTheymustbeBid 
	ChangeOrders–WhenTheymustbeBid 
	Amunicipality,withoutbidding,mayauthorizeworkbychangeorders.Itispermissibletoauthorizeworkbychange orderswheretheworkis"incidental"tothatcoveredbytheoriginalcontract.Thekeyconceptisthatthechange cannotbesogreatorofsuchimportance(inmoneyortype)astoconstituteanewundertaking.Whereaconsideration isachangeintheamountofmoneyinvolved,boththepercentageoftheoriginalcontractandtheactualdollaramount arerelevant.Forinstance,a5%changemaybetoogreatiftheamountofmoneyinvolvedissubstantial. 
	Apublicbodymay,bychangeorder,provideforminorchangesandadditionstothecontractasmaybereasonably necessarytocompletetheworkwithinthescopeoftheoriginalcontract,providedthatthechangesdonot (i)significantlyvaryfromtheoriginalscopeoftheworkand(ii)arenotofsuchimportance(inmonetaryvalueor scopeofwork)soastoamounttoanewundertaking.Thefollowingareexamplesofcasesinvolvingchangeorders: 
	1) Thecontractinvolvedtheerectionofaguardrailandexcavationforretainingwalls.Achangeorderwas issuedtodoexcavationtoeliminatedangerouscurvesatthecontractprice.Thecourtheldthatthe 
	changeordermustbebidbecauseitconstitutedanewundertaking.
	51


	2) Thecontractinvolvedthecompletionofapavingprojectforapricenottoexceed$500,000.When $500,000wasspent,theprojectwasnotcomplete.Changeorderswereissuedforanadditional $550,000ofwork.Althoughthescopeofworkisthesame,thecourtheldthatthechangeordermustbe changeorder.
	bidduetothesheersizeofthe
	52

	3) Thecityhadonly$50,000availableforapavingprojectandstatedinthespecificationsthatasecond contractwillbegivenwhenthecityhasadditionalmoney.Asecondcontractforthesameworkisletat 
	$150,000.Thecourtheldthatthesecondcontractmustbebidbecauseitisanewcontract.
	53


	4) Amunicipalbodychangedthetypeofbrickspecifiedinaconstructioncontracttoamoreexpensive brick.Thecourtheldthatthechangetoaslightlymoreexpensivebrickwasmerelyincidentaltothe 
	originalcontractandthereforeavalidchangeorder.
	54


	5) Amunicipalbodyletasolidwasteandrecyclingcollectioncontractforfiveyearswithtwoone-year extensions.Attheendofthefive-yearcontract,insteadofbiddingforanewcontractorelectingto extendthecontractatthepricesoriginallybid,itrenegotiatedthepriceforthetwoone-yearextensionsto aloweramount.Thecourtheldthattheextensionwasanewcontractandnotanamendmentofthe competitivelybid.
	previouscontractandthuswasrequiredtobe
	55
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	PennsylvaniaSeparationAct 
	PennsylvaniaSeparationAct 
	TheSeparationActrequiresthattherebeseparatecontractsforplumbing,HVACandelectricalworkwhenthecost oftheworkexceeds$4,000.00.TheSeparationActprovidesasfollows: 
	"Hereafterinthepreparationofspecificationsfortheerection,construction,andalterationof anypublicbuilding,whentheentirecostofsuchworkshallexceedfourthousanddollars,it shallbethedutyofthearchitectengineer,orotherpersonpreparingsuchspecifications,to prepareseparatespecificationsfortheplumbing,heating,ventilating,andelectricalwork;and itshallbethedutyofthepersonorpersonsauthorizedtoenterintocontractsforthe erection,construction,oralterationofsuchpublicbuildingstoreceiveseparatebidsupon eachofthesaidbranchesofwor
	56

	Asinglecontractletbyatransitauthorityforplumbing,heatingandelectricalsystemsviolatedtheact.Itwasnot enoughforthetransitauthoritytorequireasinglecontractortouselowbiddingsubcontractors.Separatecontracts arenecessarytocomplywiththelaw'spurposeof"keepingtheexpenditureofpublicfundsopenandclearofany possiblemanipulations."
	57
	58
	AsolicitationforajointplumbingandHVACcontractviolatestheSeparationAct.
	59


	AwardandExecutionofPublicContracts 
	AwardandExecutionofPublicContracts 
	Ingeneral,Theawardofpublicworkscontractsaregovernedby62Pa.C.S.§3901,et seq. 
	agoverningbodyofamunicipalitymustvotetoawardacontractinorderforthecontracttobevalid.
	60

	Thestatuteappliestoallpoliticalsubdivisionsandcontractsforconstructioninexcessof$50,000.Contractmust beawardedwithin60daysafterbidopening,unlessthereisanextensionbymutualwrittenconsent.Allcontracting bodiesoftheCommonwealthoranyStateaidedinstitutionmustprovidealistofthebiddersandtheirbidamounts oneachpubliccontractwithin10workingdaysofthebidopeningtointerestedpartiesforafee(therequirement doesnotapplyto"thecontractingbodiesofanypoliticalsubdivisionorlocalauthoritywhichhastheauthorityto enterintoapubliccontr
	61
	2
	Thegovernmentalbodymustsignthecontractwithin60daysoftheaward.
	63

	Ifthetimelimitsarenotmet,thesuccessfulbidderisreleasedfromliability,unlessthebidderwaivesnoncompliance 
	bywrittennoticetothegovernmentagency.
	64

	Performancebyacontractorunderthetermsofapubliccontractentitlesthecontractortopaymentbythe contractingbody.Thecontractingbodymustpaythecontractorordesignprofessionalstrictlyinaccordancewiththepublic contract.Ifthepubliccontractdoesnotcontainatermgoverningthetimeforpayment,thecontractorordesign professionalshallbeentitledtomakeapplicationforpaymentfromthecontractingbodyforprogresspayments andthecontractingbodyshallmakepaymentlesstheapplicableretainageamountasauthorizedinSection3921to Ifanyprogresspaymentlessr
	Performancebyasubcontractorentitlesthesubcontractortopaymentfromthecontractor.
	65
	66
	thecontractorordesignprofessionalwithin45calendardaysofthedatetheapplicationforpaymentisreceived.
	67
	68
	bepaidifpaymentismadeonorbeforethe15thcalendardayafterthepaymentdaterequiredundertheact.
	69

	Performancebyasubcontractorofthetermsofthepubliccontractentitlesthesubcontractortopaymentfromthe partywithwhomthesubcontractorhascontracted.Thecontractororsubcontractorshalldisclosetoa subcontractor,beforeasubcontractisexecuted,theduedateofreceiptofprogresspaymentsfromthecontracting body.Whenasubcontractorhasperformedtheprovisionsofthecontract,thecontractorshallpaythe subcontractor,andeachsubcontractorshallinturnpayhissubcontractor,thefullorproportionalamountreceived foreachsuchsubcontractor'sworkandmateria
	Performancebyasubcontractorofthetermsofthepubliccontractentitlesthesubcontractortopaymentfromthe partywithwhomthesubcontractorhascontracted.Thecontractororsubcontractorshalldisclosetoa subcontractor,beforeasubcontractisexecuted,theduedateofreceiptofprogresspaymentsfromthecontracting body.Whenasubcontractorhasperformedtheprovisionsofthecontract,thecontractorshallpaythe subcontractor,andeachsubcontractorshallinturnpayhissubcontractor,thefullorproportionalamountreceived foreachsuchsubcontractor'sworkandmateria
	70
	71

	beingwithheldundertheprovisionsofthestatute.Acontractormustpayinteresttoasubcontractorifany progresspaymentisnotmadebytheduedateestablishedinthecontractorinSection3932(c).Ifthecontract doesnotcontainagraceperiodandifasubcontractorisnotpaidbythepaymentdaterequiredbysubsection(c),no 
	72
	73
	interestpenaltypaymentisrequiredifpaymentismadeonorbeforethe15thcalendardayafterthepaymentdate.
	74


	Thecontractingbodymaywithholdpaymentfordeficiencyitems.Reasonableattorneys fees,expensesand 
	75
	penaltydamagesmaybeawardedforwithholdingpaymentinbadfaith.
	76

	Aprovisioninapubliccontractmakingitsubjecttothelawsofanotherstateorrequiringlitigationonthecontract inanotherstateisunenforceable.
	77
	Disputesbetweenacontractorandagovernmentagencyshallbearbitrated.
	78

	Thecontractingbodyshallhavenoobligationtoanythirdpartiesforanyclaim.Also,onceacontractorhasmade paymenttothesubcontractoraccordingtotheprovisionsoftheact,futureclaimsforpaymentagainstthe 
	contractororitssuretybypartiesowedpaymentfromthesubcontractorwhichhasbeenpaidshallbebarred.
	79


	BondRequirements 
	BondRequirements 
	Specificrequirementsforbidbondsandperformanceandpaymentbondsaresetforthinthepublicbody's enablingstatute.Forexample,Section3102(g)oftheSecondClassTownshipCoderequiresasuccessfulbidderon acontracttofurnishabondguaranteeingperformanceofthecontractinanamountdeterminedbythesupervisors atthetimeofadvertisingforbids,whichshallnotbelessthan10%normorethan100%oftheamountofthe 
	contractwithintwenty(20)daysafterthecontractisawarded.
	80

	ThePublicWorksContractors'BondLawof1967,whichrequiresbothperformanceandpaymentbondsequalto 100%ofthecontractamount,appliestoallcontractsfortheconstruction,reconstruction,alterationorrepairofany publicworkorbettermentexceeding$10,000madebyany"contractingbody,"whichisdefinedasfollows: 
	“‘Contractingbody meansanyofficer,employe,authority,board,bureau,commission, department,agencyorinstitutionoftheCommonwealthofPennsylvaniaoranyState aidedinstitution,oranycounty,city,district,municipalcorporation,municipality, municipalauthority,politicalsubdivision,schooldistrict,educationalinstitution,borough, incorporatedtown,township,poordistrict,countyinstitutiondistrict,orother incorporateddistrictorotherpublicinstrumentality,whichhasauthoritytocontractfor theconstruction,reconstruction,alterationorre
	81

	Inaddition,federalregulationsmayimposeadditionalbondingrequirementsonpubliccontractsinvolvingtheuse offederalfundsforconstructionand/oracquisition. 

	BidProtests 
	BidProtests 
	Intheeventthatataxpayerbelievesthatamunicipalityhasfailedinsomewaytocomplywiththemandatory biddingrequirements,aproperactionistomoveforpreliminaryinjunctiontoenjoinawardofacontract.The elementsforapreliminaryinjunctionareasfollows: 
	82

	1) Reliefisnecessarytopreventimmediateandirreparableharm,whichcannotbecompensatedby damages; 
	2) Greaterinjurywilloccurfromrefusingtheinjunctionthanfromgrantingit; 
	3) Theinjunctionwillrestorethepartiestothestatusquoasitexistedimmediatelybeforethealleged wrongfulconduct; 
	4) Theallegedwrongismanifestandtheinjunctionisreasonablysuitedtoabateit;and 
	5) Theplaintiff'srighttoreliefisclear.
	5) Theplaintiff'srighttoreliefisclear.
	83
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	Immediateandirreparableharmoccursandjudicialinterventionisproperwhereamunicipalityfailstocomplywith thelaw,i.e.mandatorybiddingrequirements."Theargumentthataviolationoflawcanbeabenefittothepublic iswithoutmerit.WhentheLegislaturedeclarescertainconducttobeunlawfulitistantamountinlawtocallingit injurioustothepublic.Foronetocontinuesuchunlawfulconductconstitutesirreparableinjury....”
	84
	85

	Theimmediateandirreparableharmistothetaxpayer,nottothedisappointedbidder.Disappointedbiddershave 
	nostandingtosueinPennsylvania.
	86

	Adisappointedbidderonapubliccontracthasnoinjury,whichentitleshimtoredressincourt,evenifthepublic However,aprospectivebidderwhowasprecludedfrombiddingbecausethebiddocumentdidnotprovidefor separatebidsforplumbing,heating,ventilationandelectricalwork,andwhoisnotataxpayerhadstandingto 
	officialwhorefusestoawardhimthecontracthasastatutoryobligationtoawardittothelowestbidder.
	87
	challengeamunicipality sviolationoftheSeparationActinlettingabid.
	88

	Ataxpayerhasstandingtoenjointheawardofapubliccontracttoanyoneotherthanthelowestresponsiblebidder 
	anditdoesnotmatterthatthetaxpayerisalsoadisappointedbidderwhoseekstohavethecontractawardedtoitself.
	89

	Ataxpayerisnotdeprivedofstandingwheretheproject,whichisthesubjectofapubliccontract,isfundedthrough 
	bondsratherthandirectlythroughtaxes.
	90

	Taxpayersofthecommonwealthwhoarenottaxpayersofalocalmunicipalityawardingamunicipalcontracthave nostandingtochallengetheawardofthatcontractbythemunicipalityregardlessofthedegreeofinvolvementof commonwealthfundsinrelationtothedegreeofpurelymunicipalfunds.ThecourtinNunemacher,however, acknowledgedthecontinuedexistenceofanarrowexceptiontolocaltaxpayerrequirement,whichrequiresthe commonwealthtaxpayertoprovethefollowinginordertohavestanding:(1)thegovernmentactionwould otherwisegounchallenged;(2)thosedirectlyandim
	91
	tohisemployereventhoughhislivelihoodisaffected.
	92

	AcommonwealthtaxpayerhadstandingtochallengeawardofcontractbythePennsylvaniaTurnpikeCommission 
	becausehewasalsoatollpayerand,therefore,muchlikealocaltaxpayer.
	93


	Neitherataxpayernoradisappointedbidderisentitledtothejudicialawardofapubliccontracttoa 
	disappointedbidder.
	94

	Ataxpayerhasstandingtochallengetheawardofabideventhoughhedoesnotunderstandthecomplaint, conductednoinvestigation,hadnopersonalknowledgeoftheevents,andwasnotpayingtheattorneywho 
	broughtthechallenge.
	95

	Adisappointedbidderhasstandingtochallengeabidawardonthebasisthatitdidnotcomplywiththe 
	SeparationAct.
	96

	Apartytoacontractwithapublicbodyisanindispensablepartytoanactionbroughtbyataxpayertoenjointhe 
	performanceofapubliccontract.
	97


	ProcurementwithoutCompetitiveBidding 
	ProcurementwithoutCompetitiveBidding 
	Competitivenegotiationisanoptionalprocesstoprocureprofessionalservicesorcontractsforproprietaryitems. TheprocessbeginswiththepublicationofaRequestforProposal(RFP)bytheprocuringbody."Publiccontracts forprofessionalserviceswhichinvolvequalityastheparamountconcernandrequirearecognizedprofessionaland specialexpertiseareexemptfromthenormalstatutorycompetitivebiddingprocess."Guaranteedenergysavings contractsmaybeletundertheRFPprocessinaccordancewith62Pa.C.S.§3752,et seq. 
	98

	TheRFPtypicallyadvisesprospectivecompetitorsofthecriteria,whichwillbeusedintheevaluationofthe proposals,andthattheawardneednotbemadetothelowestbidder.RFPsarenotsubjecttocompetitive biddingrequirementsunlessthecontractingbodychoosestomakethemsubjecttotheserequirementsandso indicatesintheRFP.
	99
	100

	Competitivenegotiationsrequiresaprocessthatwillaccomplishthepurposeofprotectingagainstfavoritism,fraud, etc.byencouragingcompetitionwhileensuringthatthecompetitorselectedisqualifiedandhasthecapacityto performthework.Becauseoftheneedtomeasureprofessionalskillandabilityaswellasprice,thecontracting bodymustdevelopaprocedureforsolicitingandevaluatingproposalswhichwill,tothegreatestextentpossible, enablethecontractingbodytoobtainthebestserviceatthebestprice.Inaddition,acompetitivenegotiations process,unlikecompe
	Solesourceprocurementispermittedforanypurchasesunder$10,500.00(for2015).Inaddition,regardlessofthe amountofthepurchase,suchpurchasesarepermittedonlyinlimitedcircumstancesifpublicbiddingisotherwise required.Theseexceptionsaretypicallystatedinthemunicipalentity senablingstatuteandusuallyconsistofthings suchasthepurchasesofpatentedandmanufacturedproducts;purchasesofinsurancepolicies;purchasesofpublic utilityservice;purchasesmadefromothermunicipalentitiesandFederalandStategovernment;andpurchases involvingperson
	Writtenandtelephonicpricequotationsfromatleastthree(3)qualifiedandresponsiblecontractorsshallbe requestedforallcontractsinexcessofthebaseamountof$10,500.00(for2015),butarelessthantheamount requiringadvertisementandcompetitivebidding($19,400.00for2105).Inlieuofthree(3)pricequotations,a memorandummustbekeptonfileshowingthatfewerthanthree(3)qualifiedcontractorsexistinthemarketarea withinwhichitispracticabletoobtainquotations.Awrittenrecordoftelephonicpricequotationsmustbemade andshallcontainatleastthedateofthe
	Emergencypurchasesmayalsobemadewithoutcompetitivebiddingorwrittenortelephonicpricequotations undercertaincircumstances.Thecontractingbodymaydispensewithotherwiserequiredcompetitivebiddingonly whenthereisdangertothepublichealth,safetyandwelfareandimmediateprocurementoftheservice,materials orsuppliesisnecessary.Typically,emergencypurchasesareauthorizedasapartofadeclarationofastateof emergency.Thepublicbody'sownactionorfailuretoactcannotbethecauseoftheemergency.Aneconomic emergencyisnotsufficient.Thepotentialf
	101


	SpecialStatutoryProvisions 
	SpecialStatutoryProvisions 
	Inadditiontothecontractingprovisionsintheenablinglegislationforeachmunicipalentity,therearealsoanumber ofstand-aloneacts,asinterpretedbythecourts,whichalsoregulatethemunicipalprocurementprocess.A samplingoftheseactsisbrieflydiscussedbelow. 
	PennsylvaniaPrevailingWageAct ThePrevailingWageAct(1)requirescertainitemsregardingprevailingwage tobeincludedinspecifications,noticeandcontractstowhichtheactapplies;and(2)appliestocontractsfor "publicwork,"whichtheactdefinesasfollows: 
	"'PublicWork'meansconstruction,reconstruction,demolition,alterationand/orrepairworkotherthanmaintenance work,doneundercontractandpaidforinwholeorinpartoutofthefundsofapublicbodywheretheestimated costofthetotalprojectisinexcessoftwentyfivethousanddollars($25,000),butshallnotincludeworkperformed underarehabilitationormanpowertrainingprogram."
	102

	Toconstitutea“publicwork,”allofthefollowingfourelementsmustbesatisfied:(1)theremustbecertainwork;(2) suchworkmustbeundercontract;(3)suchworkmustbepaidforinwholeorinpartwithpublicfunds;and(4)the estimatedcostofthetotalprojectmustbeinexcessof$25,000.
	103
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	Installationofequipmentormaterialsshouldbeconsidereda"publicwork"ifitamountstoanalterationofthe building.Evenwhereinstallationappearstobemerelyancillarytothepurchaseofequipmentormaterial,theact mayapply.
	104

	Testing,adjustingandbalancingofHVACsystemonapublicworksjobisa“publicwork”andtheworkmen performingthetesting,adjustingandbalancingareentitledtobepaidprevailingwage.
	105

	Maintenanceisspecificallyexcludedfromthedefinitionof"publicwork.""Maintenancework"isdefinedbytheact astherepairofexistingfacilitieswhenthesize,typeorextentofsuchfacilitiesisnottherebychangedorincreased. "Facilities"refersnotonlytoachangeinthesize,typeorextentoftheentirestructure,buttoitscomponentparts aswell.Re-roofingofeightpublicbuildingswasrepairwork,thusapublicworkandnotmaintenancebecause theentireroofofeachbuildingwasreplaced,ratherthanbeingoverhauledorpatched.
	106
	107

	Installationofnewtelephonesystemusingexistingtelephonepolesandtunnels,butinstallingnewcableand conduitinastatebuildingwasapublicworkandnotmaintenancework.
	108

	Replacementofexistingcurbandsidewalkwithnewcurbandsidewalkwasreconstructionasopposedto maintenance,and,thereforesubjecttoprevailingwage.
	109

	Millingandresurfacingpublicstreetsisconstruction,reconstruction,demolition,alterationand/orrepairandnot minorrepairsconstitutingmaintenancework,andthuswassubjecttoprevailingwage.Inaddition,thecourtheld thataboroughcouldnotrelyonapublicationfromPennDOT,whichincludedamemorandumofunderstanding betweenPennDOTandtheDepartmentofLabor&Industry,whichincorporatedPennDOT sinterpretationthat resurfacingwasmaintenanceworknotsubjecttoprevailingwage.(Asaresultoftheenactmentof75Pa.C.S.§ 9023,whichbecameeffectiveonJanuary1
	110
	$100,000.00 
	asopposedto$25,000.00). 

	Amanholeprojectinvolvingrehabilitationand/ormaintenanceworkuponover75%ofaborough smanholes,with anestimatedcostofover$250,000,wassubjecttothePrevailingWageAct.Thecombinedextentoftheproject andprojectedcostsrenderedtheworksubjecttoprevailingwage. 
	111

	Thedefinitionof"publicwork"forpurposesofthePrevailingWageActdoesnotrequirethatapublicbodybe directlyinvolvedwiththeproject,but,rather,requiresonlythattheprojectbepaidforinwholeorinpartwithpublic 112&113
	funds.

	Thethresholdof$25,000appliestototalprojectcostandthePrevailingWageActappliesifthetotalprojectisin excessofthethresholdamount,includingallsubcontractsevenifthesubcontractsindividuallyarelessthan$25,000.
	114

	TheuseoftaxincrementfinancingtofinanceaprivateprojectpursuanttotheTaxIncrementFinancingAct,53P.S. §1661,et seq.,makestheprojectapublicworkforpurposesofthePrevailingWageAct.
	115

	ThePrevailingWageActalsoimposesdutiesuponpublicbodies: 
	a. 
	a. 
	a. 
	TodeterminefromSecretaryofLabortheprevailingminimumwagerateswhichshallbepaidbythe contractortotheworkmen. 

	b. 
	b. 
	Toincludereferencetoprevailingwageratesinthepublishednoticeforsecuringbids. 

	c. 
	c. 
	Toincorporatewageratesintothetermsofthecontract. 

	d. 
	d. 
	Toreceivestatementsfromthecontractorconcerningthepaymentofwagesbeforemakingfinal paymenttothecontractor. 

	e. 
	e. 
	TheSecretaryofLabormayorderthecontractingbodytowithholdpaymenttoacontractorifaworkman filesaprotestobjectingtopaymenttoacontractorbecauseofpaymentdueaworkman. 
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	SteelProductsProcurementAct TheSteelProductsProcurementActmandatesinclusionofacontractprovision requiringtheuseofonly"steelproducts"asdefinedintheSteelProductsProcurementActineverycontractfor construction,reconstruction,alteration,repair,improvementormaintenanceof"publicworks"asdefinedbythe SteelProductsProcurementAct.
	116

	TradePracticesAct TheTradePracticesActprohibits"publicagencies,"asdefinedbytheact,fromspecifying, purchasingorpermittingtobefurnishedorusedinanypublicwork,aluminumorsteelproductsmadeinaforeign countrywhichhasbeendeterminedtohaveengagedindiscriminatoryactions.117 
	TheTradePracticesActrequirespublicagenciestoincludealistofforeigncountries,whichhavebeenfoundto discriminate,inallinvitationsforbid,schedules,formsofproposalorpurchaseordersfor"publicworks"asdefined bytheTradePracticesAct.SuchalistingiskeptbytheProthonotaryoftheCommonwealthCourtinaForeign RegistryDocket. 
	MotorVehicleProcurementAct TheMotorVehicleProcurementActrequirespublicagenciestopurchase,lease orrentonlyvehicles,whicharemanufacturedinNorthAmerica(includingtheUnitedStatesandCanada,not includingMexico).
	118

	Antibid RiggingAct TheAntibid-RiggingActmakesitunlawfulforanypersontoconspire,colludeorcombine withanotherinordertocommitorattempttocommit“bid-rigging”involvingacontractforthepurchaseof equipment,goods,servicesormaterialsorforconstructionorrepairletortobeletbyagovernmentagency.
	119

	“Bid-rigging”isdefinedas:“Theconcertedactivityoftwoormorepersonstodetermineinadvancethewinning bidderofacontractletortobeletforcompetitivebiddingbyagovernmentagency.Thetermincludes,butisnot limitedtoanyoneormoreofthefollowing:(1)agreeingtosellitemsorservicesatthesameprice;(2)agreeingto submitidenticalbids;(3)agreeingtorotatebids;(4)agreeingtoshareprofitswithacontractorwhodoesnot submitthelowbid;(5)submittingprearrangedbids,agreed-uponhigherorlowerbidsorothercomplementary bids;(6)agreeingtosetupterritoriesto
	120

	AnypersonwhoviolatestheAntibid-RiggingActcommitsafelonyofthethirddegreeandissubjecttofinesand addition,thegovernmentagencyenteringintoacontractwhichwassubjecttobid-rigginghasacauseofaction againstthosewhoparticipatedintheprohibitedactivities.
	imprisonment.Inlieuofcriminalprosecution,theAttorneyGeneralmaybringanactionforacivilpenalty.In 
	121

	Anygovernmentagencymayrequireasapartofaninvitationtobidthateachbiddersubmitanon-collusion affidavitinaformasprescribedbytheAntibid-RiggingAct.
	122


	DavisBacon,CopelandandContractWorkHoursandSafetyStandardsActs 
	DavisBacon,CopelandandContractWorkHoursandSafetyStandardsActs 
	Theseactsrequiretheinclusionofspecifiedcontracttermsincontractsutilizingfederalfunds.Althoughtheacts applytoconstructioncontracts,theyalsomayapplytosomenon-constructioncontractsinvolvingsome constructionaspects(e.g.purchaseandinstallcontracts). 
	FederalAcquisitionRegulations("FARs")setforthconditionsunderwhichtheactswillorwillnotapplywithrespect tonon-constructioncontractsinvolvingsomeconstructionwork: 
	(b)Non-construction contracts involving some construction work.(1)Therequirementsofthissubpart applytoconstructionworktobeperformedaspartofnon-constructioncontracts(supply,service, researchanddevelopment,etc.)if-
	-

	(i)Theconstructionworkistobeperformedonapublicbuildingorpublicwork 
	(ii)Thecontractcontainsspecificrequirementsforasubstantialamountofconstructionworkexceeding themonetarythresholdforapplicationoftheDavis-BaconAct(thewordsubstantial relatestothetype andquantityofconstructionworktobeperformedandnotmerelytothetotalvalueofconstruction workascomparedtothetotalvalueofthecontract);and 
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	(iii)Theconstructionworkisphysicallyorfunctionallyseparatefrom,andiscapableofbeingperformed onasegregatedbasisfrom,theotherworkrequiredbythecontract. 
	(2)Therequirementsofthissubpartdonotapplyif: 
	(i)Theconstructionworkisincidentaltothefurnishingofsupplies,equipment,orservices(forexample, therequirementsdonotapplytosimpleinstallationoralterationatapublicbuildingorpublicworkthat isincidentaltofurnishingsuppliesorequipmentunderasupplycontract;however,ifasubstantialand segregableamountofconstruction,alteration,orrepairisrequired,suchasforinstallationofheavy generatorsorlargerefrigeratorsystemsorforplantmodificationorrearrangement,therequirementsof thissubpartapply);or(ii)theconstructionworkissomergedwit
	123


	Conclusion 
	Conclusion 
	TheprocurementprocessformunicipalentitiesinPennsylvaniaisanythingbutuniform.Itisamazeofenabling statutesforeachtypeofmunicipalentity,eachofwhichmaydifferslightlyfromtheothers.Theprocessisthen compoundedbystand-alonestatutesandabodyofcaselawfromthecourts.Asstatedattheoutset,inorderto successfullynavigatetheprocurementprocess,athreestepprocessshouldbeused:determinethenatureofthe procuringbody;consulttheproperenablingstatutetodeterminetheextentofthebody'spowertoprocureand themannerinwhichthatpowermustbeexercis
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	StateLaw 
	StateLaw 
	In1968,Pennsylvania,whichpreviouslyhadquiterestrictiveprovisionsregulatingmunicipalborrowing,becameone ofthemoreliberalstatesbytheadoptionofanamendmenttothePennsylvaniaConstitution.Underthisprovision, theamountofdebtpermittedwithoutrequiringavoterreferendumwasliberalizedbytheuseofaformulabased uponaverageincomeofthemunicipalityorotherunitduringaspecifiedperiodofyears. 
	1

	ThisconstitutionalprovisionwasfollowedbytheenactmentoftheLocalGovernmentUnitDebtActof1972,which, aslateramended,wascodifiedbytheActofDecember19,1996(LGUDA).LGUDAimplementedtheliberal constitutionalprovisions,andalsoclosedseveralloopholesunderwhichborrowinghadbeenpermittedwithoutany statutorylimits.Previouslyamunicipalityorschooldistrictcouldleaseacapitalassetfromamunicipalauthorityand paylease-rentalequaltothedebtserviceontheauthority sbondswithoutanystateregulation.UnderLGUDA,this typeofborrowingisdefineda
	2
	3

	BorrowinglimitsunderLGUDAarecomputedbyuseofthe“borrowingbase,”whichisthearithmeticaverageofthe revenuesofthemunicipalityovertheprecedingthreeyears.Therearetwoseparatelimits.Thefirstcoversdebt whichisdirectlysupportedbythetaxingpowerofthemunicipality,callednon-electoraldebt.Formosttypesof municipalities,theceilingonnon-electoraldebtis250percentoftheborrowingbase.Underthesecondlimit,each unitispermittedtoincuracombinedtotalofnon-electoralandlease-rentaldebtupto350percentoftheborrowing baseformosttypesofmunici
	4
	5
	6
	7
	8

	Twotypesofborrowingbymunicipalitiesareexcludedfromtheselimits.Onewhichisrarelyusedisdebtapproved bythevoters,calledelectoraldebt.Theotherexception,frequentlyused,istaxanticipationborrowing.Tax anticipationborrowingisseparatelyregulatedbylimitingitssizetoaproportionoftheexpectedtaxesforthe currentyear.Taxanticipationdebtalsomustberepaidbytheendofthefiscalyearinwhichitisincurred.Priorto issuingtaxanticipationnotes,amunicipalitymustfilecertainpaperswithDCED,butnoapprovalisrequired. 
	9

	Forallothertypesofborrowingstobelegal,theissuerofthedebtmustfilecertainpaperswithDCEDandobtainits approvaloftheproceedingspriortoissuingthedebt.ThreemaindocumentsmustbefiledwithDCED.Thefirstisa certifiedcopyofthebondornoteordinanceenactedbytheunittoauthorizetheissue(the“debtordinance”), whichmustcontaincertainstatutoryprovisions.Thedebtordinancemustbeadvertisedonetimeatleastthreedays priortoenactment,andanothernoticemustalsobepublishedafterenactment.LGUDAspecifiesthecontentsof 
	theseadvertisementsandprovidesthatitsrequirementsgovern,notwithstandinganyotherstatute.
	10


	ThesecondimportantdocumentforDCEDistheborrowingbasecertificate,whichisalistingofrevenuesources andamountsandcertainexclusionsfortheprecedingthreeyears. 
	Thethirddocumentisthedebtstatementconsistingofalistofoutstandingdebtobligations,againwithcertain exclusions.Otherrequireditemsincludeproofsofpublicationoftherequiredadvertisements. 
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	Twotypesofborrowingsmaybeexcludedincomputingtheborrowinglimitsofamunicipalityforsubsequent borrowings,eventhough,inordertoincurthistypeofdebtthemunicipalitystillmustfulfillthefilingrequirements. Thefirsttypeis“subsidizeddebt,”meaningdebtwhichiscoveredbyastatutorysubsidyoranagreementof subsidybyastateagency.Thestatesubsidiesfordebtincurredbyschooldistrictstofinanceschoolconstruction arecoveredbythisprovision,andsubsidiesonaccountofconstructionofsewagetreatmentplantsmaybeeligible. 
	11

	Thesecondtypeofexcludibledebtis“self-liquidatingdebt,”whichisdebtofautilityorotheroperationthat imposesandcollectschargesfortheuseofitsfacilitiesorforprovidingaservice. Self-liquidatingdebtmayconsist 
	ofnon-electoralorleaserentaldebt.
	12

	Inbothcases,exclusionisnotautomatic.Itisaccomplishedbyfilinganapplicationforexclusionandsupporting documents.UponapprovalbyDCED,thisdebtmaybeexcludedfromthenetdebtofthemunicipality.Usually, exclusionproceedingsarefiledatthesametimeastheapplicationforapprovaloftheincurrenceofdebt. 
	Ifatanytimeamunicipality sutilityoperationorsubsidizedfacilityceasestobecomefullyself-supportingorthe subsidyisreduced,thentheamountofdebtwhichcouldnotbeservicedbecausetheshortfallwouldbecome subjecttothedebtlimitation.Thus,eachtimeanapplicationforapprovalofnewdebtisfiled,themunicipalitymust certifythatallofitsoutstandingdebtwhichhadpreviouslybeenexcluded,isstillentitledtofullexclusionas self
	-
	supportingorsubsidized.
	13

	Becauseofcertainappealrights,afilingwillneverbeapprovedbyDCEDuntilithasbeenonfilefor15daysafterthe dateoftheoriginalsubmissionand5daysafterfilingofanycorrectedpapers.If DCEDdoesnotapproveafiling ortakeotheractionwithin20daysafterthefiling,itisdeemedapproved.Usually,DCEDseemstotakemostof the20days.Theentireprocess,therefore,maytakeamonthormorefromthetimethefirstadvertisementissent tothenewspaperuntilDCEDapprovalisreceived. 
	14
	15

	Asimplifiedprocedureisavailableforsmallborrowingsforcapitalpurposesdefinedaslessthanunder$150,000or 
	30percentofthenon-electoraldebtlimitandmaturinginfiveyearsorless.
	16


	FederalTaxLaw 
	FederalTaxLaw 
	Whilethestatelawregulatingborrowingisrelativelystraightforward,thefederalgovernmenthasproducedan amazinglycomplexseriesofregulationsunderSection103andSection148oftheInternalRevenueCodeof1986 (IRC)andpriorlaws.Thereareanumberofrequirementsthatmustbemetinorderforlocaldebtinitiallytobetaxexempt.Inaddition,anumberofcontinuingrequirementsmustbemetaftertheissue,inorderfortheissuerto avoidlosingthetaxexemption.Thecomplexityoftheseregulationsresultsfromthecontinuingbattlebetweenthe InternalRevenueService(IRS)anding
	-

	Ingeneral,bondsmayreceiveatax-exemptstatusiftheyareissuedforarecognizedgovernmentalpurpose,are notissuedearlierthanneededforusetowardtheintendedpurpose,arenotissuedinexcessiveamounts,and85 percentoftheproceedsareexpectedtobespentwithin3yearsafterthedateofissuance.Attheclosing,theissuer mustexecutean“arbitragecertificate”abouttheissue,makingvariousrepresentationsandagreeingtovarious requirements.Thisisacomplicateddocument,preparedbybondcounsel,butthesolicitorshouldreviewittomake certainthattherecitedfactsagr
	Promptlyaftertheclosing,aninformationreturnonIRSForm8038-GmustbefiledwiththeIRS. Therearealso restrictionsonthesizeofreservefundsandlimitsofvariouskindsonrefundingbonds,whicharebeyondthescope ofthisdiscussion. 
	TheIRCgivesanadditionaltaxadvantagetofinancialinstitutionswhichpurchasebondsofaqualifiedsmallissuer.
	TheIRCgivesanadditionaltaxadvantagetofinancialinstitutionswhichpurchasebondsofaqualifiedsmallissuer.
	17
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	Thesebonds,limitedto$10,000,000orless,arecalled“bankqualified,”andtheycanbesoldwithaslightlylower interestratethanregulartax-exemptbonds.Indesignatingbondsforthiscategory,theissuermustagreethatitwill notdesignateanaggregateofmorethan$10,000,000ofsuchbondsinthesamecalendaryearastheissue. 
	Eventhougharbitrageprofitsmaybeearnedonbondproceedspendingexpenditureandoncertainreservefunds, withoutlossoftaxexemption,theIRCrequiresthatanyarbitrageprofitsbereturnedtotheU.S.Treasuryevery5 years.Theseso-calledarbitragerebateprovisionsarecomplicated,buttherearevariousexemptionswhichmay apply.Oneofthemostimportantoftheseexemptionsrelatestoissuersthatmeetcertainstructuralrequirements andalsoagreetoissuelessthananaggregateof$5,000,000ofbondsinthecalendaryearoftheissuewhichisto beexempted.Thereareseveralother
	18

	Thisfieldissocomplicatedthatitrequiresaspecializedattorneytoprovidecompleteandaccurateadvice. 

	FederalSecuritiesLaw 
	FederalSecuritiesLaw 
	AnothersetofFederallawsregulateslocalborrowing,althoughtoalesserextent,namely,theFederalsecurities laws.Bondsoflocalgovernmententities,beingexemptfromtaxation,arealsoexemptedfromthesecurities registrationrequirementsoftheSecuritiesActof1933.However,the“anti-fraud”Section10(b)(5)oftheSecurities andExchangeActof1934(ExchangeAct)andRule10(b)(5)oftheSECdoesapplytomunicipalbonds.Theterm “fraud”hasbeenbroadlydefined. Basically,theomissionofafactneededinordertomakethedisclosure document(the“officialstatement”)afai
	TheSEChasestablishedcertainregulationsformunicipalbonddealers,whichindirectlyimposeobligationson municipalissuers.Theseapplydirectlyonlytounderwriters,becausetheSECisunabletodirectlyregulateissuersof municipalbonds.Underoneoftheseregulations,theunderwritermustreceiveatthebondsaleanddelivertoits purchasers,apreliminaryofficialstatementapprovedbytheissuerasbeing“substantiallyfinal.”Later,withina specifiedperiodafterthesaletheunderwritermustsendafinalOfficialStatementtothepurchasersandfileacopy thereofinElectr
	19
	makesthemavailableforfreeonwww.emma.msrb.org. 

	Becauseofthesedisclosurestandards,thesolicitormustremembertoinquirefromtheissuerifthereareany materialadverseeconomicfactorssurroundingthecommunity,orrelatingtothemunicipalgovernmentitselforthe projectbeingfinanced.“Material”itemsmustbedisclosedintheofficialstatement.Theseincludemajorlitigation, majorenvironmentalproblems,underfundedpensions,majoremployeeorunionproblemsorotherfactorswhich couldaffecttheabilityoftheissuertorepaythedebt. 
	Rule15c2-12alsoprohibitsunderwritersfromunderwritinganewissueofbondsunlesstheyhavereceiveda continuingdisclosureagreementfromtheissuerpriortothedateofissue.Whenbondsareguaranteedbya municipalentity,thatentitybecomesan“obligatedperson”andmustalsosign suchagreements,the“obligatedpersons”allagreetoprovidecertainperiodicreportsannuallyaslongasthebonds areoutstanding. Twotypesofinformationmustbeprovided,financialinformationandoperatingdata.Thismustbe furnishedwithinaspecifiedperiodoftimeaftertheendoftheissuer sf
	continuingdisclosureagreement.In 
	-
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	Issuersshouldbemindfuloftheneedtotimelyfilethefinancialandoperatingdatasetforthintheircontinuing disclosureagreementsandimplementprocedurestoensuresuchdisclosure.Rule15c2-12generallyrequiresthat anyfinalofficialstatementpreparedinconnectionwithaprimaryofferingofmunicipalsecuritiescontaina descriptionofanyinstancesinthepreviousfiveyearsinwhichtheissuerfailedtocomply,inallmaterialrespects, withanypreviouscommitmenttoprovidesuchcontinuingdisclosure.TheSECmayfileenforcementactionsunder eitherSection17(a)oftheSe
	UndertheSEC sMunicipalitiesContinuingDisclosureCooperationInitiative(MCDCInitiative),theSECencouraged municipalissuerswhomayhavemademateriallyinaccuratestatementsinafinalofficialstatementregardingtheir priorcompliancewiththeircontinuingobligationsasdescribedinRule15c2-12toconsiderself-reportingtotheSEC. ThoseissuerswhodidsobyDecember2014maybeaffordedwithfavorablesettlementtermsbytheSEC.Asof thistime,theSEChasnotindicateditsintentiontoreneworextendtheMCDCInitiative. 
	Solicitorsshouldhelptoeducatetheirclientsontheimportanceofthecontinuingdisclosurerequirement,for variousreasons.Failuretocomplywillnotcreateaneventofdefaultunderthebondissue,butwillsubjecttheissuer tovariousotherpenalties,includingarequirementthatinsubsequentissuestheofficialstatementmustdisclosethe situationiftheissuerhasnotbeencomplyingwithitscontinuingdisclosureobligationsinconnectionwithpriorissues. 

	GeneralAdvice 
	GeneralAdvice 
	Thesolicitorshouldconsiderhimselforherselfafullpartnerintheborrowingprocedures,andthereforeshould reviewalldraftdocumentsaswellasparticipateinallmeetingsrelatingtothefinancing.Insomeinstancesheorshe willbeaskedforawrittenopinionattheclosing.Sometimes,particularlyintaxanticipationborrowings,abankor othernotepurchasermaypresentthesolicitorwithaseriesofdocumentforms,includingaformofhisorheropinion. 
	Solicitorsshouldnotgiveanopiniononamunicipalborrowingunlesstheyarecertainthattheyunderstandthe natureoftheobligationcreatedbyabondopinion,aswellastherequirementsofStateandFederallawforthe issue.Inmostissues,ofcourse,theunderwriterwillsuggest,orthesolicitormayrecommend,theretentionofa specializedlawfirmas“bondcounsel.”Underwriterswillusuallyrequirethatbondcounselberetainedtogivethe bondopinionandthatitbeafirmthatislistedin“TheBondBuyer sMunicipalMarketplace,”the“redbook.” 
	AdditionalinformationconcerningmunicipalborrowingmaybeobtainedbyreviewingFundamentalsofMunicipal Borrowing,fromthePennsylvaniaBarInstitute,1992. 
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	ThePower 
	ThePower 
	Thepowerofeminentdomain,whichreferstothegovernment spowertotakeprivatepropertyforpublicuse,is statutoryandisstrictlyconstrued.ThisgovernmentalpowerisconstrainedbytheUnitedStatesConstitution(Fifth Amendment)andisapplicabletothestates(FourteenthAmendment).ThePennsylvaniaConstitutionhasitsown takingsclause(ArticleI,Section10).Totheextentnotconstrainedbyconstitutionalrequirements,thepowerofthe Commonwealthtoexerciseeminentdomainisaninherentattributeofsovereignty,buttobecalledintooperation theremustlegislativeau
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	districts11
	andparkingauthorities.
	12

	Landmaybetakenforpresentneedsaswellasforneedsprojectedinthe“foreseeablefuture.”Otherthanmunicipal authorities,theempoweredentityusuallycannotexerciseeminentdomainoutsideofitsboundaries.However,any 
	13
	14
	twoormoremunicipalitiesmaycooperateandjointlycondemnland,usingablendoftheirrespectivepowers.
	15


	Asabasicrule,privateandpublicproperty,exceptcommonwealthproperty,maybetakenbyanentitythatenjoys thestatutoryauthoritytocondemn.Therearemanystatutoryexceptions,however,andthepertinentstatutes shouldbeconsultedcarefullyineverycase.Typicallytheexceptionislimitedtocertaintypesofcondemnors.For example,aschoolboardmaynottakethepropertyofareligiousassociation,institutionoflearning,burialgroundor hospitalassociation.Cemeteriesarelargelyexempt.Thelistedexemptionsseemtobelimitedtovarioustypesof propertyownedandusedfo
	16
	PreservationActshouldalsobeconsultedforitspotentiallydamagingeffectonanytaking.
	17

	Thecondemningentitydoesnotenjoyanystatutorywaiveroflocalzoningrestrictions.However,withtherightof condemnationcomestherighttoenterpropertynotyetcondemned“inordertomakestudies,surveys,tests, soundingsandappraisals.”Allthatisrequiredis:a)thepropertyislandoranimprovementthatcouldpotentially becondemned;b)10dayspriornoticeisgiven;andc)anyactualdamagescausedtothepropertyarepaidforby thepotentialcondemnor. 
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	Publicvs Private 
	Publicvs Private 
	Animportantrecurringissueishowtodeterminewhenprivatebenefitoutweighspublicbenefitsuchthatthetaking isnolongera“publicuse”takingandsoisprohibitedbytheconstitution.Thisarisesprimarilyinoneoftwo contexts:publicinvolvementineconomicdevelopmentand/orblightremoval,andprivateinvocationof Pennsylvania sPrivateRoadAct(PRA).AmendmentstotheEminentDomainCodeadoptedin2006have 
	20
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	significantlyresolvedmanyfacetsoftheissue.Theseamendments,sometimesreferredtoasthe“ChapterTwo” amendments,werecollectivelyentitledthe“PropertyRightsProtectionAct,”andtheypassedbothSenateand Houseunanimously. 
	ThePropertyRightsProtectionAct(PRPA)wasadirectresponsetothecontroversialUnitedStatesSupremeCourt decisioninKelo v. City of New London, whichaffirmedNewLondon sproposedexerciseofeminentdomainforthe purposeofrevitalizingninetyacresofwaterfrontproperties.Thedecisionestablishedabroadconceptof“public purpose”toincluderedevelopmentaltakingsofnon-blightedproperties.UnderKelo,governmentsunderthe guiseofeconomicdevelopmentorredevelopmentcouldlegitimatelyforceprivatepropertytobeturnedoverto others,“preferred”privateo
	21
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	thecaseofcarefullydefinedexceptions.
	25

	Asofthedateofthiswriting,thePennsylvaniaappellatecourtsarestrugglingwithhowtoapplyeminentdomain principlesandrestrictionstotakingsunderthePRA.Thisshouldnotpertaintomunicipalsolicitorwork,butitis curiousandtheEminentDomainCodeisapparentlyinvolved.ThePRAessentiallyallowstheownerofaprivate, practicallylandlockedpropertyto“condemn”anaccesseasementupto25feetwideacrossotherprivateproperty inordertoconnecttoapublicroad.Itcanonlybeinvokedbyaprivateparty,buttheproceduresaresimilarto thoseintheEminentDomainCode(payme
	26
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	EstablishingtheTaking 
	EstablishingtheTaking 
	Onceaprojectisidentifiedandasiteselected(typicallywiththehelpofpre-condemnationinspections),theissues arelargelyproceduralratherthansubstantive.TheEminentDomainCodeproceedsthroughvariousprocedural milestones.Thetwoexceptionsare: 1)proceedingstodetermineifatakinghasvalidityoccurred(eitheranalleged “defacto”condemneeoranamedcondemneemaycallforthisdetermination)and2)theissueof“just compensation”tothecondemnee,alongwiththevalueofthevariousancillarydamagesavailablewhichthe EminentDomainCodedefinesindetail. 
	Thedecisiontocondemncanbemadebyordinanceorbyresolution;ifbyresolution,nopriornoticeoradvertising isrequire.Filinga“DeclarationofTaking”beginsthecondemnation.TheEminentDomainCodedetailswhereto 
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	file,thecontentsrequired,whatnoticeandserviceofnoticeisrequired,andwhatinvolvementotherinterest 
	29
	30
	31
	holders,suchasmortgagees,shouldhave.
	32


	Thedatethedeclarationoftakingisfiledestablishestheprice,buttheactualpaymentof“justcompensation”is postponeduntileither:1)thecondemnordecidestobeginactualpossession,or2)thecondemneeoffers possession.Thecondemneecannotofferpossession(andtherebydemandpaymentofatleastthecondemnor s estimatedjustcompensation)untilsixtydayshaspassedfromthedateofthedeclarationoftakingbeingfiled, withoutthecondemnormakingpaymentorotherwiseassertingpossessionrights.Insomecircumstances,the 
	33
	condemnormaybe“deemed”tohavetakenpossessionevenifthiswasnotyetintended.
	34


	Section522oftheEminentDomainCodeprovidesforpaymentoftheestimatedjustcompensationintocourtin certaincircumstances.Ifthesecuritypostedisfoundtobeinsufficient,oriftheestimatedcompensationpaidtothe condemneeorintocourtisfoundtohavebeeninsufficient,thendelaydamageswillaccrue.TheEminentDomain plusonepercent.
	CodeatSection713providesfordelaydamagesatadefinedprimerate,
	35

	Asnotedabove,therearereallyjusttwosubstantiveissuestobelitigatedundertheEminentDomainCode.Thefirst iswhetherthetakingiswithinthecondemningentity sstatutoryand/orconstitutionalauthority,andthesecondis howmuch“justcompensation,”orotherdamageenhancements,isduetothecondemnee.TheEminentDomain Codeattemptstoensureapromptprocessforthefirstissue.Allobjectionstothelegalauthorityforthetakingmust beraisedbythecondemneewithinthefirstthirtydaysafterserviceofnoticeofcondemnationortheyaretoolate (unlessthecourtextendsthet
	31


	“JustCompensation”andAncillaryDamages 
	“JustCompensation”andAncillaryDamages 
	TheEminentDomainCodeincludesachapter(Chapter7)on“JustCompensationandMeasureofDamages.”While variousqualificationsandancillarydamagesareaddressedthroughoutthechapter,thedefinitionof“just compensation”asfoundinSection702(a)isasfollows:“Justcompensationshallconsistofthedifferencebetween thefairmarketvalueofthecondemnee sentirepropertyinterestimmediatelybeforethecondemnationandas unaffectedtherebyandthefairmarketvalueofhispropertyinterestremainingimmediatelyafterthecondemnation andasaffectedbythecondemnation.” 
	Thejustcondemnationdefinitionisbuiltontheconceptof“fairmarketvalue.”Section703definesfairmarketvalue, butisessentiallyopen-endedindescribingwhatfactorsmaybetakenintoconsiderationwhendeterminingit. Essentiallyitis“thepricewhichwouldbeagreedtobyawillingandinformedsellerandbuyer.”Typically determinationoffairmarketvalueisarrivedatafterconsiderationofoneormoreofthefollowingappraisal approaches:marketapproach,incomeapproach(“capitalizationbasis”),andreplacementcostapproach.These threeapproachesareinfactmentioned
	Thereissignificantappellatecaselawonfairmarketvalue.Fairmarketvaluedependssignificantlyonwhatthe condemnedtracthasasits"highestandbestuse"forvaluationpurposes.Muchcaselaworiginateswitha Basically,thecondemneeisrequiredtoprovethatthenonexistentbutpotentialuseis:1)physicallypossible;2) legallypermissible;3)maximallyproductive;and4)financiallyfeasible.Merespeculationisinsufficienttoprove 
	condemnee'sefforttoprovethatthecondemnedtracthasa"highestandbestuse"otherthanitspresentuse.
	36

	theseelements.
	37

	TherearecertainancillarydamagesmentionedintheEminentDomainCode,whichprovidesprotectionforthe economicpositionofacondemneebyprovidingforrepaymentofthecostsofbusinessrelocationandremovalof machinery,equipmentandfixtures.Thecourtshavecreatedthe"assembledeconomicunitdoctrine"tofurtherthat legislatively-intendedprotectionwherethemachinery,equipment,and/ortoolscannotpracticallyberemovedand relocatedbytheowner;thisdoctrinesupplementstherealestatevaluebyincludinginthatsumthefairmarket valueoftheseitems.TheEminentDo
	38
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	terminatethecondemnation(Section306(g));2)thesamefullreimbursementsifthecondemnor“relinquishes,”or declinestopursuepossessionof,condemnedproperty(Section308(d));3)thesamefullreimbursementsifthe condemneesucceedsina“defactotaking”claim(thecondemneefilesforjustcompensationwherethecondemnor hadnotfiledacondemnation,Section709);and4)inanyothercasewheretherehasbeenataking,upto $4,000.00totalperpropertyforcostsandexpenses,regardlessofright,titleorinterest,exceptwherethetakingis foraneasementforundergroundpipingfo
	40
	findtemporaryaccessdifficultiestobenoncompensable.
	41

	Notalltakingsgeneratedamages.Somegeneratebenefits.Section706addressesthesometimesperplexing mandatefoundinSection702thatthevalueofthesubjectproperty"immediatelyaftersuchcondemnationandas unaffectedthereby"becomparedtothevalueimmediatelybefore"andasunaffectedthereby."Section706 distinguishesbetweengeneralcommunitybenefitsandspecial,property-specificbenefits.Theintentistobe realisticabouttheeffectsofthecondemnationthatactuallyoccurs,butnottoincorporatethetemporary,more speculativeeffectonvalueofimminenceofapr

	ResolvingDisputeoverCompensation 
	ResolvingDisputeoverCompensation 
	Atorbeforegainingpossession,thecondemnorwillhavepaidtothecondemnee,or,ifnecessary,tothecourtan amountrepresenting"justcompensation."Disputesoverdamagesarenotsupposedtoholdupthecondemnor's useoftheland. TheEminentDomainCodeisanexclusiveremedy,andsooncepreliminaryobjectionstothetaking itselfarewaivedorresolvedinfavorofthecondemnor,thecondemnorshouldbeabletoproceed.Thestatuteof limitationsforcallingforaBoardofViewappearstobethestatutorysix-year"catch-all."
	42


	TheBoardofView 
	TheBoardofView 
	Thefirststepisforanaggrievedpartytofileapetitionfortheappointmentofviewers.Eitherthecondemnoror condemneecanfile.Thisincludesalandownerclaimingtobethevictimofdefactocondemnation.Theparties,by filedagreement,maywaivetheBoardofViewaltogether,andproceeddirectlytocourt.Thecourtshall "promptly"appointthreeviewers,oneofwhomshallbeanattorneyandchairmanoftheboard.TheEminent DomainCodeprovidesvariousspecificsonnotice,requiredviewingofthepremises,etc.,allfoundintheEminent DomainCode,Chapter5.Anyobjectiontothepetition
	43
	44
	45
	46
	47
	48
	49
	50
	requirements.
	51

	Theboardmustissueaconcisereport,therequirementsofwhicharefoundinSection512.Thereportistobefiled within30daysofthefinalhearingaccordingtoSection514,andsomepriornoticetothepartiesorattorneys, intendedtofacilitatepre-filingcorrections,isalsorequiredbytheEminentDomainCode. 

	AppealtoCourt 
	AppealtoCourt 
	TheEminentDomainCodeaddressestheprocedureandsubstantiverulesappliedtoanappealfromtheBoardof View.Bylegislativefiat,theBoardofView'sreport,anditsaward,arenotadmissibleatcourttrial.Evidenceofa property'staxassessmentvalueisalsoprecluded.Thecourtistoresolvepreliminarilyallissuesraisedotherthan 
	52
	53

	theamountofdamagesdue,andthisresolutionmayincludeconfirming,modifyingorchangingthereport, remandingitbacktothesameviewers,orremandingittonewviewers.Theissueof"amountoftheaward,"i.e., thedamagesdue,isofcoursethemostcommontopicofappeal,andforthistheappellant(whomaybeeithera condemnororcondemnee)mayelecteitherjuryornon-jurydetermination. 
	54

	TheEminentDomainCodeprovidesthatthecondemneeshallbetheplaintiffandthecondemnorthedefendant, Wherethecourthasviewedtheproperty,itmaydisregardexperttestimonyinreachingavaluationfigure.New expertsareallowed,solongasnoticeoftheexpert'sname,highestandbestuseopinion,andvaluationopinionare disclosedtotheotherpartyatleasttendayspriortohearing.Evenifacondemnorhadfailedtoproduceanexpert attheBoardofViewhearing,thatcondemnormayappealtocourtand,withtherequisiteten-daynotice,present expertvaluationevidenceatthecourttria
	regardlessofwhichfiledtheappeal.Eitherpartymaycompelaviewingofthepropertybythefactfinder.
	55
	56

	57
	58
	surpassestheBoardofView'sdeterminationandtheopinionsofalltheexpertswhotestified.
	59

	Thecourt'sdispositionofobjectionstotheBoardofView'sdeterminations,otherthantheamountoftheaward,by confirming,modifyingorchangingthereportaspartofitsstatutorydutytopreliminarilydeterminesuchobjections, constitutes"afinalorder."Thecourt'sdeterminationofdamagesmadeafterajuryornon-jurytrial,likewise constitutesafinalorder,andmaybeappealedtotheCommonwealthCourt. 
	60

	butnotfornon-jurytrials.Thescopeofreviewoftheappellatecourt"islimitedtoadeterminationofwhetherthetrialcourtabusedits discretion,whetheranerroroflawwascommitted,orwhetherthefindingsandconclusionsaresupportedby substantialevidence."
	Post-trialmotionsarerequiredforjurytrialsheldundertheEminentDomainCode,
	61
	62


	DeFactoandRegulatoryTakings 
	DeFactoandRegulatoryTakings 
	A"defacto"taking,or"inversecondemnation,"isonewhereagovernmentalentity,althoughclothedwiththe powerofeminentdomain,has,withoutfilingataking,neverthelessengagedinconductwhichdeprivesany propertyownerofthebeneficialuseoftheirproperty.Thesuggestedcondemnormusthavethepowerto condemn;theremustbeexceptionalcircumstances;andthedamagetothecondemneemustbetheimmediate, necessaryandunavoidableconsequenceofthecondemnor'spowers.Pre-condemnationpublicityisgenerallynot enoughtoestablishataking,evenifuseofthepropertyisaffe
	63
	-
	64
	domainpowerisproperlyprocessedundertheEminentDomainCode.
	65

	"Regulatorytaking"isaconceptthatoriginatesnotinthestatutebutintheUnitedStatesConstitution("...norshall privatepropertybetakenforpublicusewithoutjustcompensation"),madeapplicabletothestatesbythe FourteenthAmendment.Thisisacomplexareaoflaw.Generallyspeaking,thereisnocompensabletaking"when interferencearisesfromsomepublicprogram,adjustingthebenefitsandburdensofeconomiclifetopromotethe commongood,''andevenregulatorydeprivationofalleconomicallyvaluableuseofpropertyisnon-compensable ifthechallengedlimitationwaspo
	66
	67
	thereshouldbenocompensationdue.
	68

	Temporaryregulatorytakingsaretheoreticallypossible.TherewasabitofascareinPennsylvaniawhenacounty court,andthentheCommonwealthCourt,allowedtheconveningofaBoardofViewtodeterminedamages occasionedbytheinabilitytooperateaquarrywhilethelandownersuccessfullychallengedtheordinancewhich precludedthatuse;thePennsylvaniaSupremeCourt,however,reversedandconfirmedthatisnotthetypeof damagecompensableasagovernmenttaking.Compensableregulatorytakingsremainrare. 
	69
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	Theinvestmentofmoniesbylocalgovernmentsisstrictlygovernedbythemunicipalcodeunderwhichtheyare organized.Areviewoftheprovisionssetforthintheapplicablecodewillprovideeachpractitionerwithabasic understandingofthelimitationsestablishedbystatelaw. 

	Investusingasoundbusinesspractice. 
	Investusingasoundbusinesspractice. 
	Eachoftheprovisionsgoverningtheinvestmentofmoniescontainssimilargoalsforlocalgovernmentsand encouragessoundbusinesspractices.TheintroductoryparagraphtotheinvestmentprovisionsoftheCountyCode (ThirdthroughEighthClasses)isaperfectexample.Section1706oftheCountyCode,16P.S.§1706(a),provides that“thecounty…shallinvestsuchmoneysconsistentwithsoundbusinesspractice,subject,however,tothe exerciseofthatdegreeofjudgment,skillandcareunderthecircumstancesthenprevailingwhichpersonsof prudence,discretionandintelligence,whoa
	Manyoftheinvestmentstatutesrequirethatthegoverningbodydevelopaninvestmentprogram.Suchaprogram cansetforthgeneralguidelineswhichthelocalgovernment sfinanceofficershouldfollowinmakinginvestments.A programthatfollowsthebasicguidanceestablishedintheCountyCodesetforthabovewillprovideasound frameworkforthemunicipality.Itisimportantforalocalgovernment sfinanceofficertounderstandeach investment,includingtheexpectedreturnandtherisksinvolved,andtoselecttraditionalinvestmentsthatare gearedtowardthepreservationandmaint

	Citationstoapplicablecodeprovisions 
	Citationstoapplicablecodeprovisions 
	Theapplicablecodeprovisionsfortheinvestmentofmoniesforeachtypeofmunicipalentityareasfollows: 
	TownshipsoftheFirstClass–53P.S.§56705.1 
	TownshipsoftheSecondClass–53P.S.§68204 
	Boroughs–8Pa.C.S.§1316 
	SchoolDistricts–24P.S.§4-440.1 
	MunicipalityAuthorities–53Pa.C.S.§5611 
	CitiesoftheFirstandSecondClass–53P.S.§5410 
	CitiesoftheThirdClass–53P.S.§36804.1 
	CountiesoftheSecondClass–16P.S.§4964 
	CountiesoftheThirdthroughEighthClasses–16P.S.§1706. 

	Investmentofbondproceeds. 
	Investmentofbondproceeds. 
	Theinvestmentofbondproceedsbylocalgovernments(exceptmunicipalauthorities)isgovernedbytheLocal GovernmentUnitDebtAct,53Pa.C.S.§8224(LGUDA).Theinvestmentofbondproceedsbyamunicipalauthority, whilenotgovernedbyLGUDA,maybelimitedbytheinvestmentprovisionscontainedintheapplicablefinancing documentspursuanttowhichthebondsornoteshavebeenissued. 
	LGUDAprovidesthatanymoneysinsinkingfundsandotherfundsmaybedepositedintimeaccountsor certificatesofdepositofanybankorbankandtrustcompany,accountswithanysavingsbankordepositsin savingsandloanassociations.Moneysrequiredforpromptexpenditureshallbeheldindemanddeposits.Tothe extentthatthedepositsoraccountsareinsuredbytheFederalDepositInsuranceCorporation(FDIC),theyneed notbesecured;otherwise,thedepositsmustbesecuredaspublicdeposits.LGUDAfurtherprovidesthatany moneysinfundsoraccountsnotrequiredforpromptexpenditure
	TheinvestmentofbondproceedsmayfurtherbelimitedbytheprovisionsoftheInternalRevenueCodeof1986,as amended,andtheregulationspromulgatedthereunder.Consultationwithaqualifiedbondcounselfirmisprudent beforeinvestinganybondproceeds. 

	Act72Collateralization 
	Act72Collateralization 
	In1971,PennsylvaniaenactedAct72toenablefinancialinstitutionstopledgecollateralonapooledbasistosecure publicdepositsinexcessofinsurancelimitsprovidedbytheFDIC.Act72providesastandardizedprocedurefor pledgingassetstosecuredepositsofpublicfundsandrequiresthatthetotalamountofassetspledgedmustbeat leastequaltothetotalamountofsuchassetsrequiredtosecureallofthepublicdepositsofthedepository. TypicallytheassetspledgedconsistofUnitedStatesTreasuryobligations,butcanincludemunicipalbondsand othersecurities.Inlieuofpledg
	Abank scompliancewithAct72remainsamysterytomanymunicipalities,butitimportanttonotethat,upon requestoftheappropriatemunicipalofficial,Act72requiresthatthefinancialinstitutionprovideareporttothe municipalityoftheamountofthefundsofsuchpublicbodyondepositwithit,thetotalamountofpublicfundson depositwithitandthetotalamountandvaluationofassetspledgedtosecuresuchpublicdeposits.Suchreports mustbeprovidedtothemunicipalityortheaccountantorauditordesignatedbythemunicipality. 

	FDICInsurance 
	FDICInsurance 
	InadditiontocollateralizationrequirementsofAct72,subjecttothelimitationsdescribedbelow,localgovernment fundsondepositwithaninsuredinstitutionarefurthersecuredbytheFDIC.TheFDICisanindependentagencyof theUnitedStatesgovernmentcreatedtoprotectdepositorsofinsuredbankslocatedintheUnitedStatesagainst thelossoftheirdepositsifaninsuredbankfails. 
	Thestandarddepositinsuranceamountis$250,000perdepositor,perinsuredbank,foreachaccountownership category.TheFDICinsuresdepositsthatamunicipalityholdsinoneinsuredbankseparatelyfromanydepositsof themunicipalityinanotherseparatelycharteredinsuredbank.Fundsdepositedinseparatebranchesofthesame insuredbankarenotseparatelyinsured. 
	Insurancecoverageforamunicipalityisuniqueinthattheinsurancecoverageextendstotheofficialcustodianof thedepositsbelongingtothemunicipalityratherthantothegovernmentunititself. Accountsheldbyanofficial custodianofagovernmentunitwillbeinsuredasfollows:in-stateaccounts:(1)upto$250,000forthecombined amountofalltimeandsavingsaccounts(includingNOWaccounts);and(2)upto$250,000forthecombined amountofallinterest-bearingandnoninterest-bearingdemanddepositaccounts,andout-of-stateaccounts:upto $250,000forthecombinedamounto
	ForadditionalinformationconcerningtheFDICanditsprograms,pleaseseetheFederalDepositInsuranceAct (12U.S.C.§1811,et seq.). 
	TheinformationprovidedinthissectiondescribingFDICinsurancewasobtainedfromwww.fdic.gov. 
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	XV AuditsandSurcharges 
	ScottE.Coburn,Esquire (updated March 2015) 
	ScottE.Coburn,Esquire (updated March 2015) 
	GeneralCounsel PennsylvaniaStateAssociationofTownshipSupervisors 4855WoodlandDrive Enola,PA17025 (717)763-0930 
	scoburn@psats.org 

	Municipalgovernments,muchlikefor-profitcorporations,relyonindependentauditorsand,insomecases, controllers,toensurethatthefiscalaffairsofthemunicipalityareinorderandtaxpayers moneyisbeingwellspent.Municipalsolicitorscanassisttheirclientsbymakingsurethattheauditingrequirementsinthevariousmunicipal codesaresatisfied. 
	1


	General 
	General 
	RequirementsThemunicipalcodessetforththestatutoryqualificationsthatmustbemetbyelectedauditors.They mustberegisteredvoterswithinthemunicipalityandmusthaveresidedinthemunicipalityforatleastoneyear beforetheirelection.Auditorsservesix-yearterms.
	2
	3
	4

	ConflictswithElective/AppointedOfficeandMunicipalEmploymentInordertoensuretheindependenceof electedauditors,theyareprohibitedfromholdingotherelectiveorappointiveofficeorworkingasanemployeefor themunicipalitythattheyaudit.
	5

	MeetingsTheboardofauditorsmustmeetatleastannuallyonthedayfollowingtheorganizationalmeetingforthe municipality sgoverningbody.
	6

	Responsibilities Theboardofauditorsisresponsibleforauditing,settling,andadjustingtheaccountsofthe electedandappointedofficialsofthemunicipalityanditsboardsandagencies.Theboardofauditorsmayalsoaudit therecordsofmagisterialdistrictjusticestodeterminetheamountoffinesandcostsduetothemunicipality.In addition,intownshipsofthesecondclass,inwhichmembersoftheboardofsupervisorsarepermittedtobe employeesofthetownship,theboardofauditorsissolelyresponsiblefordeterminingthecompensationfor supervisorsemployedbythetownship
	7
	8

	Compensation Membersoftheboardofauditorsintownshipsofthesecondclassandboroughsareentitledto receive$10perhour,plusreimbursementfortravelcosts,forperformingtheirofficialduties.Membersintownships 
	9
	ofthefirstclassshallreceive$20perdayforperformingthedutiesoftheiroffice.
	10

	AuthoritytoIssueSubpoenas Boardsofauditorshavetheauthoritytoissuesubpoenastomunicipalofficersand 
	othernecessarypersonsfortestimonyorproductionofrecords.
	11

	AppointmentofAttorney Boardsofauditorsarepermittedtopetitionthecourtofcommonpleasforthe appointmentofanattorneyintheeventofadisagreementbetweenthemandanyofficialthattheyarerequiredto audit.Thecompensationoftheattorneymustbesetwiththeagreementofthemunicipality sgoverningbodyor,if 
	necessary,thecourt.
	12


	NoFinancialInterestsinMunicipality Municipalauditorsareprohibitedfromhavinganydirectorindirectfinancial 
	interestinamunicipaltransaction.
	13


	AnnualAudits 
	AnnualAudits 
	TheboardofauditorsmustcompleteitsannualauditbyMarch1ofeachyear.Itmustalsofileitsannualaudit reportwiththetownshipsecretary,countyclerkofcourtorprothonotary,andDCED.Thereportmustbe submittedontheAnnualAuditandFinancialReportformprovidedbyDCED. 
	14
	15

	Theannualreportmustincludeastatementoftownshipreceiptsfromallsources,includingaccountsreceivableand astatementoftheresources,liabilities,andindebtednessofthemunicipalityattheendofthefiscalyear,among 
	otherthings.
	16

	Therearealsostatutoryrequirementsthattheboardofauditorspublishaconcisestatementofthemunicipality s 
	financialstatus.
	17

	Appealsfromtheannualauditmustbefiledwithin45daysintownshipsand40daysinboroughs.Thereare variousbondingrequirementsthatmustbesatisfiedtoprosecuteanappeal.Absentfraudand/orcollusion,appeals aretheexclusivemeansofchallengingmunicipalexpenditures.Intheeventoffraudand/orcollusion,the municipalsolicitorandgoverningbodyshouldconsultwiththeappropriatelawenforcementauthorities. 
	18
	19

	Municipalofficersandmunicipalitiesareentitledtoreceivereasonableattorneys feesdependingontheoutcomeof 
	thecourt sfinaldeterminationonanappeal.
	20


	Surcharges 
	Surcharges 
	Theboardofauditorshasthestatutoryauthoritytosurchargeelectedorappointedofficersiftheiractsoromissions contributetofinanciallossofthetownship.Ifthereisnointenttoviolatethelaworexceedthescopeofthe officer sauthority,thenthesurchargemustbelimitedtothedifferencebetweenthecostsincurredandthecosts thatwouldhaveotherwisebeenincurredhadtheproperproceduresbeenused.Asurchargewillnotbesustained 
	21
	22
	ifrestitutionismadeandthegoverningbodydoesnotsufferloss.
	23

	Enforcement Onceajudgmentisenteredforasurcharge,anyauditor,electorortaxpayermayenforcethe 
	collectionofthejudgmentbyfilingabond.
	24


	AppointmentsofCertifiedPublicAccountantsandControllers 
	AppointmentsofCertifiedPublicAccountantsandControllers 
	TownshipsofthesecondclassarepermittedtoadoptresolutionsappointingCPAstoexaminetheirfinancial recordsinlieuoftheelectedboardofauditors.Theyarerequiredtoadvertisefortheappointment.There,the boardofauditorsretainstheauthoritytosetthecompensationforsupervisor/employees,regardlessofwhetherthe townshipappointsaCPA. 
	25

	Intownshipsofthefirstclassandboroughs,governingbodiesmayadoptordinancesprovidingforCPAstoaudit theiraccounts,therebyabolishingtheofficeofelectedauditor.Thoseordinancesmayberepealedandtheofficeof electedauditormaybereinstated.TheCPAshavethesamepowersanddutiesastheelectedauditorswould 
	26
	havehad.
	27

	Inaddition,boroughsmayadoptordinancescreatingtheofficeofelectedcontroller.Iftheydoso,themembersof theboardofauditorscontinuetoserveuntilJanuary1oftheyearfollowingtheelectionofthecontroller,afterwhich datetheofficeofboroughauditorisabolished.Theboroughcouncilsetsthesalaryofthecontroller,whois responsibleformanagingthefiscalaffairsoftheboroughandmakingrecommendationstotheboroughcouncil 
	28
	regardingthemanagementandimprovementoftheborough sfinances.
	29


	OtherResources 
	OtherResources 
	DCEDalsomakesavailabletheAuditor’s Guide,whichisacomprehensivecompilationofinformationandstatutory referencestotheofficesofauditorsandcontrollersinboroughsandtownships.Thisisanexcellentresourcefor municipalofficialsandsolicitorsandisavailablefordownloadatDCED swebsite. 
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	MichelleR.Portnoff,Esquire (updated January 2015) 
	PortnoffLawAssociates,Ltd. 1000SandyHillRoad,Suite150 Norristown,PA19401 (484)690-9320 
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	Likeanarcherselectinganarrowfromhisquiver,thereareavarietyofstrategiesthatcanbeemployedincollecting inremmunicipalaccounts,whichincludesewerandwaterfees,trashfees,abatementofnuisancefeesandreal estatetaxes.Manyfactorsneedtobeconsideredinchoosingthebeststrategy,includingthetypeofclaimbeing collected,theobligor sabilitytopay,themarketvalueoftheobligor srealproperty,andthemunicipality s willingnesstosellorpurchasetheobligor spropertyincollectionofthedebt. 

	ReviewingApplicableOrdinancesandResolutions 
	ReviewingApplicableOrdinancesandResolutions 
	Theimportanceofawell-draftedordinanceorresolutionishighlightedwhencollectionlitigationensues.Combined withtherightsprovidedintheapplicablemunicipalcodeandstatelaw,theordinanceorresolutionwillneedto providethelegalauthoritytocollectallsumsthatarebeingclaimedasdue.Themunicipalityisboundbytheterms ofitsownpromulgatedrules,anditsfailuretoabidebythesamewilllikelyleadtoanundesiredresult.
	1

	Theinterplaybetweenthelocalordinance/resolutionandstatelawalsomustbeconsidered.Alocalresolutionor ordinancemaynotconflictwithstatelaw.Further,apenaltythatcomportswithanordinancecanstillbedeemed excessivebythecourts.
	2
	3

	TheMunicipalClaimsandTaxLiensAct(MCTLA)providesthatthemunicipality sattorneyfeesincurredinthe collectionofthedelinquentaccountmaybeaddedtothedelinquentaccount,whichshiftstheburdenofpayingthe municipality sattorneyfeestothedelinquentobligor;butonlyifthemunicipality“byordinance,orbyresolutionifthe municipalityisofaclasswhichdoesnothavethepowertoenactanordinance,shalladoptthescheduleofattorney fees.”Itisimportanttomakesurethatthescheduleoffeesincludedintheordinanceorresolutionisall-inclusive. 
	4
	5

	Feeshiftingenablesthemunicipalitytoavoidtheproblemofdeterminingwhetherthecostofcollectionobviates thebenefitofthecollectioneffortandprovidesanincentivetothepropertyownertopaymunicipalclaimsina timelymanner.BecausetheMCTLAappliestoin rem claims,itisimportantthatthelocallegislationimposingthe chargesstatethatthechargesareassessedagainsttheowneroftherealestate(andnottheresident). 
	Onthesubjectofordinancesandresolutions,itisimportanttonotethatwhilesomejudgesmaydemandacertified copyofanordinanceorresolutionathearing,thegeneralruleisthatthemunicipalordinanceshouldbejudicially noticed.6Thisrulealsohasbeenappliedtoresolutions.
	7


	ChoosingYourMethodofCollection 
	ChoosingYourMethodofCollection 
	Withtheabilitytopassthroughcostsofcollection,includingattorneyfees,theMCTLAisfrequentlythestatuteof choiceforcollectingmunicipalaccounts.Countytaxclaimbureausarerequiredtofollowthedetailedproceduresof theRealEstateTaxSalesLaw(RETSL)forthecollectionofdelinquentrealestatetaxes.TheRETSLcreatestax claimbureausineachcounty,otherthancountiesofthefirstandsecondclass,andaffordstaxingdistrictsthe opportunitytoreturndelinquenttaxestothebureausforcollection.TheCommonwealthCourtheldthatthe alternativemethodsofcollectio
	8
	9
	operateconcurrentlywithoneanother.
	10

	TheMCTLAprovidesacomprehensivestructureunderwhichmunicipalclaimsandrealestatetaxescanbe collected.Claims,alsoknownasliens,fortaxesormunicipalclaimsarefiledwiththecourtofcommonpleasin whichthepropertyissituated.Thedetailsconcerningtherequiredcontentsoftheclaimaresetforthin53P.S.§ 
	11
	7144.Becausethelienisastatutoryproceeding,strictcompliancewiththestatutoryrequirementsisimportant.
	12
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	BecausetheclaimconstitutesastatutorylienundertheMCTLA,nojudgmentneedbeobtained;perfectioncanbe accomplishedmerelybyfilingthelien.Technically,anenforceablelieniscreatedwhenthetaxormunicipalclaimis firstassessedinaccordancewith53P.S.§§7102and7106.Thelienisperfectedbytimelyfilingtheclaimbeforethe lastdayofthethirdcalendaryearinwhichthetaxesorclaimsarefirstpayable.Ifthelienislostduetothefailure tofile,itcanberevivedbylatefilingpursuantto53P.S.§7432,exceptthattherevivedliencannotimpairtherights ofinterveningpurc
	13
	14
	periodoftwentyyears,subjecttorevival.
	15


	Withtheformalfilingoftheclaim,theMCTLAprovidesthatstatutoryinterestmaybechargedbythemunicipality ataratenothigherthantenpercentperannum.Thestatuteonlyestablishesthemaximumrateofinterestthatis permitted.Thespecificrateofinterestthatamunicipalityintendstochargemustbeclearlyestablishedinan 
	16
	ordinanceorresolution.
	17

	Toproceedwiththeenforcementofaclaimorlien,thenextstepisforthemunicipalitytofileawritofscire facias withthecourtofcommonpleas.Awritofscire facias isapurelystatutoryactionin rem,andthetermscire facias is usedtodesignateboththewritandtheproceeding.Theformofthewritofscire facias isdetailedin53P.S.§7185. Theobjectofawritofscire facias istoascertainthesumdueonalienofrecord,andtogivethedefendantan opportunitytoshowcausewhythemunicipalityshouldnothaveexecution.Intheeventthatthemunicipality doesnotfileitswritofscire
	18
	19
	withinfifteendaysofsuchnotice.
	20

	Adefendantmayrespondtoawritofscire facias byfilinganaffidavitofdefense.Theaffidavitofdefensemustbe filedwithinfifteendaysafterserviceofthewrit.Intheaffidavit,thedefendantmayraisealldefensesthathehasto themunicipalclaim.Properdefensestothewritincludeactualpaymentoftaxesorclaims,adefectiveclaimor lien,fraud,orlackofprocessornotice.Theburdenofproofisinitiallywiththedefendant,astaxandmunicipal claimsareprimafacieevidenceofthefactsaverredtherein.Shouldthedefendantfailtofileanaffidavitof defense,adefaultjudgments
	21
	22
	23
	24
	25
	26

	Inadditiontotheremediesprovidedbylawforthefilingofliensforthecollectionofmunicipalclaims,municipalities mayproceedwiththecollectionofclaimsagainsttheowneroftheproperty,atthetimetheobligationbecamedue, throughanactioninassumpsit.Municipalitiesarepermittedtousebothanin rem scire facias procedureandanin personam actioninassumpsittorecoveramunicipalclaim.UnlikeactionsundertheMCTLA,theburdenofproof inanassumpsitactioninitiallyfallsonthemunicipalitytoprovethattheclaimisdueandowing.Anactionin assumpsitmustbefiledw
	27
	28
	withinsixyearsafterthewaterorsewerratesorthecostofabatinganuisancefirstbecamepayable.
	29

	TheLocalTaxCollectionLawalsoprovidesthattaxingdistrictsshallhavethepowertocollectunpaidtaxesfrom 
	thepersonsowingsuchtaxesbysuitinassumpsitorobtainotherappropriateremedy.
	30


	ExecutingontheClaim 
	ExecutingontheClaim 
	Ajudgmentontheclaimisenforcedbyasheriff ssaleofthepropertyundertheprovisionsofthePennsylvania RulesofCivilProceduregoverningtheenforcementofjudgmentsinmortgageforeclosure.TheCommonwealth CourtsuccinctlydescribedtheexecutionprocedureundertheMCTLAin.
	31
	EMC Mortgage Corp. v. Lentz
	32

	TheMCTLAprovidesatwo-stepprocedureforconductingjudicialsaleswhenexecutinguponamunicipallien. First,thereisaninitialupsetsaleandthen,ifthepropertyisnotsoldattheupsetsale,ajudicialsale,freeandclearof allliensandencumbrancesisheld.Inthecaseofanupsetsale,theupsetpriceistheamountsufficienttopayallof themunicipality'sclaimsinfull.Iftheupsetpriceisnotobtained,themunicipalitymaypetitionthetrialcourtto issuearuletoshowcausewhythepropertyshouldnotbesoldfreeandclearofallclaims,mortgages,chargesand estates.Ifthecourtag
	33
	clearsale.34 
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	Anupsetsalecannotbemadeunlessthebidissufficienttopayinfullallaccruedtaxesandmunicipalclaimsowed ontheproperty,orthemunicipalitychoosestopurchasethepropertysubjecttoallotheroutstandingmunicipaland taxclaims,Intheeventthatapropertyis notsoldforasumsufficienttopayalltaxesandmunicipalclaims,togetherwithaccruedcosts,theplaintiffmay postponethesaleandpetitionthecourttosellthepropertyfreeandclearofliens.Thepetitionmustaverthat:(i) oneyearhaselapsedsincethefilingoftheclaim;(ii)thatplaintiffexposedthepropertytosheri
	andallotherliensnototherwisedischargedbysaleunderexistinglaw.
	35
	36
	Theformerownerwillbeprovidedarighttoredeemtheproperty.
	37

	In2013,theGeneralAssemblyrevised53P.S.§7106oftheMCTLAtoprovidethatincaseswheredelinquent propertytaxeshavebeenreducedtojudgment,thatjudgmentwillbeenforceableasalienagainstotherreal propertyofthedefendanttothesameextentasajudgmentformoney.Thisrevisionmayenableamunicipalityto executeagainstmorevaluablerealpropertytocollectdebtowedonlessvaluableproperty,thusincreasingthe chancethatthedelinquenttaxeswillbepaid. 

	TerminatingUtilityService 
	TerminatingUtilityService 
	Terminatingutilityserviceisoftenaneffectivemethodtoinitiatepaymentofdelinquentbills. Becauseofthedrastic natureofthisremedy,allproceduresmustbestrictlyfollowed. 
	TerminationofserviceisdiscussedintheWaterServicesAct(WSA).UndertheWSA,watersupplymaynotbe shutoffunlessawrittennoticehasbeenpostedatamainentranceandmailedtothepersonliableforpaymentand 
	38
	theownerofthepropertyorpropertymanageratleasttendaysbeforeterminationofservice.
	39

	UndertheUSTRA,themunicipalitymustnotifythelandlordinwritingatleastthirty-sevendaysbeforetermination ofservice,andmustnotifyeachresidentialunitinwritingatleastsevendaysafternoticetothelandlordandatleast 
	TenantsreceiveprotectionfromutilityserviceshutoffundertheUtilityServiceTenantsRightsAct(USTRA).
	40
	thirtydaysbeforeshutoff.
	41

	TheCommonwealthCourtreviewedtheconstitutionaldueprocessrequirementssurroundingutilityshutoffsin Ziegler v. City of Reading: 
	TheFourteenthAmendmentoftheUnitedStatesConstitution“placesproceduralconstraints ontheactionsofgovernmentthatworkadeprivationofinterestsenjoyingthestatureof ‘property withinthemeaningoftheDueProcessClause.”Memphis Light, Gas and Water Division v. Craft,436U.S.1,9(1978).“[T]heexpectationofutilityservicerisestothelevel...of a‘legitimateclaimofentitlement encompassedinthecategoryofpropertyinterests protectedbytheDueProcessClause.”Ransom v. Marrazzo,848F.2d398,409(3dCir.1988) (quotingMemphis Light, 436U.S.at9).H
	Memphis Light,436U.S.at15-16.
	42
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	ComplyingwithConsumerProtectionStatutes 
	ComplyingwithConsumerProtectionStatutes 
	Itisimportanttobecognizantofandcomplywithallrelevantconsumerprotectionstatutes.ThefederalFairDebt CollectionPracticesAct(FDCPA)wasenactedto“eliminateabusivedebtcollectionpracticesbydebtcollectors, toinsurethatthosedebtcollectorswhorefrainfromusingabusivedebtcollectionpracticesarenotcompetitively disadvantaged,andtopromoteconsistentStateactiontoprotectconsumersagainstdebtcollectionabuses.”PursuanttotheFDCPA,“[a]debtcollectormaynotuseanyfalse,deceptive,ormisleadingrepresentationormeans inconnectionwiththecoll
	43
	44
	45
	46
	47
	48
	Circuitheldthatahomeowner swaterandsewerobligationsfallunderthedefinitionof
	49
	wasnota“debt”undertheFDCPA.
	50


	TheFDCPAdescribesindetailhowadebtcollectormaycommunicatewiththeconsumerandthirdparties,aswell aswhatactionsconstituteharassmentorabuse.Thelistofactionsthatconstitutefalseormisleading representationsislengthy,asisthelistofunfairpractices.Withinfivedaysaftertheinitialcommunicationwitha consumerinconnectionwiththecollectionofanydebt,adebtcollectorshall,unlessthefollowinginformationis containedintheinitialcommunicationortheconsumerhaspaidthedebt,sendtheconsumerawrittennotice containing:(1)theamountofthedebt;(2)
	51
	52
	andaddressoftheoriginalcreditor,ifdifferentfromthecurrentcreditor.
	53


	PennsylvaniaenactedtheFairCreditExtensionUniformityAct(FCEUA),whichestablisheswhatshallbe considered“unfairmethodsofcompetitionandunfairordeceptiveactsorpracticeswithregardtothecollectionof debts.”TheFCEUAisessentiallyPennsylvania sstatelawversionoftheFDCPA,butpursuanttotheFCEUA, remediesavailableforviolationsoftheFCEUAandtheFDCPAshallnotbecumulative.UnliketheFDCPA,the FCEUAprohibitsunfairordeceptivecollectionpracticesbybothdebtcollectorsandcreditors.TheFCEUA providesthatifadebtcollectororcreditorengagesina
	54
	55
	56
	57
	58
	UnliketheFDCPA,theFCEUAappliestothecollectionoftaxes.
	59

	REFERENCES 
	REFERENCES 
	1. 
	1. 
	1. 
	Cheltenham Tp. v. Cheltenham Cinema, Inc., 661A.2d23,25(Pa.Cmwlth.1995),aff’d,697A.2d258(Pa.1997)(township s failuretocomplywithitsownlocalordinancebarreditfromcollectingthebusinessprivilegetaxesthatitwasseekingfrom defendantmovietheater). 

	2. 
	2. 
	Moyer v. Gudknecht, 67A.3d71,76(Pa.Cmwlth.2013). 

	3. 
	3. 
	Commonwealth v. Heggenstaller, 699A.2d767,769(Pa.Super.1997). 4. 53P.S.§7101,et seq. 5. 53P.S.§7106(a.1). 


	6. 
	6. 
	6. 
	42P.S.§6107(a);Providence Builders, Inc. v. Commonwealth, 492A.2d488,489-90(Pa.Cmwlth.1985). 

	7. 
	7. 
	Board of Sup’rs of Bensalem Tp. v. DiEgidio, 396A.2d920,922(Pa.Cmwlth.1979). 8. 72P.S.§5860.101,et seq. 


	9. 
	9. 
	9. 
	72P.S.§§5860.102,5860.201-204;City of Allentown v. Kauth,874A.2d164,166(Pa.Cmwlth.2005). 

	10. 
	10. 
	Pennsylvania Land Title Ass’n v. East Stroudsburg Area School Dist., 
	913A.2d961,968(Pa.Cmwlth.2006);Kauth,874A.2d 



	at168-69. 11. 53P.S.§7143. 
	12. Borough of Dickson City v. Senkosky, 60A.2d545,546(Pa.Super.1948). 
	13. Chartiers Valley School Dist. v. Virginia Mansions Apartments, Inc., 489A.2d1381,1390(Pa.Super.1985). 14. 53P.S.§7143. 15. 53P.S.§7143. 16. 53P.S.§7143(withanexceptionformunicipalclaimsarisingoutofaprojectwherethemunicipalitywasrequiredtoissue 
	bondstofinancetheproject). 
	17. 
	17. 
	17. 
	Borough of Walnutport v. Dennis, 13A.3d541,552(Pa.Cmwlth.2010). 

	18. 
	18. 
	Pentlong Corp. v. GLS Capital, Inc., 820A.2d1240,1246n.11(Pa.2003)(supersededinpartbystatute). 

	19. 
	19. 
	Newberry Tp. v. Stambaugh, 848A.2d173,177n.10(Pa.Cmwlth.2004)(citingShapiro v. Center Tp., Butler Co., 632A.2d 994,997n.3(Pa.Cmwlth.1993)). 20. 53P.S.§7184. 21. 53P.S.§7182. 22. 53P.S.§7185. 23. Shapiro,632A.2dat997. 24. Pentlong, 820A.2dat1247. 25. 53P.S.§7187. 


	26. 53P.S.§7271. 27. 53P.S.§§7251,39601. 
	28. City of Harrisburg v. Laukemann, 471A.2d132,133(Pa.Cmwlth.1984). 29. 53P.S.§§7251,39601. 31. Pa.R.Civ.P.3190,3191. 
	30. 72P.S.§5511.21. 

	32. EMC Mortg. Corp. v. Lentz, 972A.2d112,116(Pa.Cmwlth.2009). 33. 53P.S.§7279. 34. 53P.S.§§7281,7293. 35. 53P.S.§7279. 36. 53P.S.§7281. 37. 53P.S.§§7281,7293. 38. 53P.S.§§3102.101-3102.507. 39. 53P.S.§3102.502. 40. 68P.S.§399.1,et seq. 41. 68P.S.§399.3. 
	42. Ziegler v. City of Reading, No.1060C.D.2013,2014WL273804,at*3(Pa.Cmwlth.Jan.24,2014). 43. 15U.S.C.§1692,et seq. 44. 15U.S.C.§1692. 45. 15U.S.C.§1692e. 46. 15U.S.C.§1692a(6). 47. 15U.S.C.§1692a(5). 
	48. 
	48. 
	48. 
	Staub v. Harris, 616F.2d275,278(3dCir.1980)(“thestatutorylanguagedoesnotappeartosupporttheconstructionofa taxasadebtundertheFDCPA”). 

	49. 
	49. 
	Pollice v. National Tax Funding, L.P.,225F.3d379,400(3dCir.2000)(“homeowners (‘consumers ofwaterandsewer services)hadan‘obligation…topaymoney tothegovernmententitieswhicharoseoutofa‘transaction (requestingwater andsewerservices)thesubjectofwhichwas‘services…primarilyforpersonal,family,orhouseholdpurposes. ”). 

	50. 
	50. 
	Reilly v. Northeast Revenue Servs., LLC, No.3:12-CV-02312,2013WL3974181,at*5(M.D.Pa.Aug.1,2013)(“TheCityof Scrantonrefusefee,forpurposesofanalysisofthedefinitionofa‘debt undertheFDCPA,ismoreakintoataxthana bargainedforgood.”). 


	51. 15U.S.C.§§1692b,1692c,1692d. 52. 15U.S.C.§§1692e,1692f,1692j. 53. 15U.S.C.§1692g. 54. 73P.S.§2270.1,et seq. 55. 73P.S.§2270.2. 56. 73P.S.§2270.5(c). 57. 73P.S.§2270.4. 58. 73P.S.§201-1,etseq.;73P.S.§2270.5(a). 59. 73P.S.§2270.3(thedefinitionof“debt”includes“anyamountowedasataxtoanypoliticalsubdivisionofthis 
	Commonwealth”). 
	SOLICITOR’SHANDBOOK 
	Febru ry2019 



	XVII CollectingMunicipalAccountsinBankruptcy 
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	PortnoffLawAssociates,Ltd. 1000SandyHillRoad,Suite150 Norristown,PA19401 (484)690-9332 
	kburaks@portnoffonline.com 

	Giventhatmunicipalitiesareseeinganincreasingnumberoftheirpropertyownersfileforbankruptcy,itis importantformunicipalitiesandtheirsolicitorstohaveaworkingknowledgeofthebankruptcyprocess.Thereare manymisconceptionsastohowmunicipalclaimsaretreatedinabankruptcycase.Ononeendofthespectrum, therearemunicipalitiesthatbelievetheycancompletelyignorethebankruptcycaseandtheirmunicipalclaimswill remainintact.Ontheotherendofthespectrum,themerementionoftheword“bankruptcy”causesmunicipalities topermanentlytaketheobligationo
	BankruptcyChapters 
	BankruptcyChapters 
	MunicipalitiesaremostlikelytoseebankruptcycasesfiledunderChapters7,11and13.Dependinguponyour location,youmayseecasesfiledunderChapter12,whichisavailableonlytofamilyfarmersorfishermen.Ifyousee anythingconcerningChapter9,youmayneedtofindanotherclient,asthisisthechapterusedbymunicipalitiesto fileforbankruptcyprotection.
	1
	2

	Chapter7bankruptciesgenerallyprovidefortheliquidationofthedebtor snon-exemptassetsforthebenefitofthe debtor screditors.Chapter7isavailabletoallindividualsandmostbusinessentities.Therearetwotypesof Chapter7cases: no-assetcasesandassetcases.No-assetcasesgenerallyhaveashortlifespan,lasting approximatelyfourtosevenmonths.Assetcasescantakeconsiderablylonger,asthetrusteemayhavetoliquidate thedebtor snon-exemptassetstopayoffcreditors.ThegoalsbehindChapter7aretoprovidehonestdebtorswith afreshstartbyrelievingthemofm
	3
	4

	Chapter11bankruptciesgenerallyprovideforthereorganizationandrestructuringofadebtor sfinances.This chapterisprimarilyemployedbybusinessentities,butcanbeusedbyindividuals.Chapter11bankruptciesarethe mostcomplexbankruptcycasesandcanproceedformanyyears.Creditorswillbeprovidedwithanopportunityto votetoacceptorrejectthedebtor splanofreorganization.ThepolicybehindChapter11istoallowthedebtorto continuetooperateandreorganizeitsbusinessasanalternativetothequickliquidationrequiredunderChapter7. Thetheoryisthattheasset
	5
	6
	7

	Chapter13bankruptciesprovideforthereorganizationandadjustmentofanindividual sdebts.Thischapterisonly availabletoindividualswhohavearegularsourceofincome;corporationsandpartnershipsarenoteligibletofile underChapter13.Therearedebtlimitsforindividualsfilingunderthischapter.Chapter13casesencourage repaymentofobligationsbyprovidingthedebtorwithmoreoptionstodealwiththeirdebt.Successfulcasesfiled underthischaptergenerallylastbetweenthreeandfiveyears.
	8
	9


	TheAutomaticStay 
	TheAutomaticStay 
	Theautomaticstayisthereasonwhymostdebtorsfileforbankruptcyprotection.Theautomaticstayprevents creditorsfromtakingactionagainstpropertyofthedebtor sbankruptcyestateafterthebankruptcyfiling.The stayisautomaticallycreatedatthetimethebankruptcycaseisfiled,andthestayisself-executingwithoutthe debtortakinganyadditionalaction.Thepurposeofthestayistoprovidethedebtorwithbreathingroomatthe beginningofthecase,andtopreventroguecreditorsfromunilaterallycontinuingwithpre-bankruptcycollection effortswhilethecaseisopen.The
	10
	11
	12
	13
	14
	includingattorney sfeesandcosts,andinappropriatecircumstances,punitivedamages.
	15

	16


	Post-PetitionObligations 
	Post-PetitionObligations 
	Itisimportantformunicipalitiestounderstandthedifferencebetweenpre-petitionclaimsandpost-petitionclaims. Asnapshotistakenofallthedebtor sobligationsatthetimethebankruptcypetitionisfiledwiththecourt.Any obligationthatfirstbecameduebeforethebankruptcywasfiledconstitutesapre-petitionclaim,andanyattempt tocollectsuchclaimoutsideofthebankruptcycourtwithoutpriorcourtapprovalwillbeconsideredaviolationof theautomaticstay.Debtorobligationsthatfirstbecamedueafter thebankruptcyfilingconstitutepost-petition obligations,
	17
	withoutviolatingtheautomaticstay.
	18
	isdeterminedpursuanttostatelaw.
	19

	Municipalitiesshouldcontinuetocollectonpost-petitionclaimsduringthebankruptcycase.Failuretodosomay notonlyresultinalossofmoneycomingin,butinsomecases,thefailuretocollectmayplacethedebtorinan artificialcomfortzonewherethedebtorbelievesthatallobligationsarebeingpaidcurrentthroughthebankruptcy plan.Aftersurfacingfroma3-5yearbankruptcycaseandbelievingthattheynowhaveafreshstart,itwillbearude awakeningtofindoutthatdelinquentpost-petitionmunicipalbillshaveremainedunpaidforthelast2-4years.The failuretocollectonpost
	20
	relieffromtheautomaticstay.
	21


	FilingClaims 
	FilingClaims 
	Filingaproofofclaimwiththebankruptcycourtwillsignificantlyincreasethelikelihoodthatthemunicipality sclaim willbepaidthroughthebankruptcycase.Aproofofclaimisaformaldocumentfiledbyacreditorwhowishesto receivepayment.Theproofofclaimisawritten,signedstatementthatdescribesthetotaldebtowedbythe debtoratthetimethebankruptcycasewasfiled.AproofofclaimshallconformsubstantiallytotheOfficialForm (B10),whichcanbefoundonmostbankruptcycourtwebsites.Thedeadlinesetbythebankruptcycourttofilea proofofclaimisanimportantdatebec
	22
	23
	24
	25
	26

	SOLICITOR’SHANDBOOK 
	Febru ry2019 
	Proofsofclaimarefileddirectlywiththebankruptcycourtanddocumentationsupportingtheclaimshouldbe attachedtotheform,includinganitemizedstatementofanyinterest,fees,expensesorotherchargesaddedtothe claim.Theonlyrealdownsidethatcanbeattributedtofilingaproofofclaimisthatthefilingoftheclaimwill submitthecreditortothejurisdictionofthebankruptcycourt.Thiswillallowthebankruptcycourttopresideover anydisputesinvolvingthecreditorandthedebtor,including,potentially,ongoinglitigation.Totheextentthatyour municipalityhasanyong
	27

	Creditorclaimsarepaidthroughthebankruptcycaseintheirorderofpriority. Generally,theorderofpriorityis:(i) securedclaims;(ii)priorityclaims;(iii)unsecuredclaims;and(iv)equityclaims(e.g.,stock).Undertheabsolute priorityrule,ajuniorclassofclaimscannotbepaiduntiltheseniorclassispaidinfull,unlessotherwiseagreedtoby theseniorclaimholders.MostmunicipalclaimsthatcanbecollectedundertheMunicipalClaimsandTaxLiens Act,53P.S.§7101,et seq.,constitutesecuredclaims.BankruptcyCodeSection506describesthedeterminationof secureds
	28
	29


	MonitoringPleadings 
	MonitoringPleadings 
	Debtorsfrequentlytakeactionintheirbankruptcycase,intentionallyorunintentionally,thatcandelay,reduceor eliminateamunicipality sclaim.Forthisreason,itisimportanttomonitorthedebtor sbankruptcypleadingsand plantoensurethatactionisnottakenthatcanadverselyaffectthemunicipality.Debtorsoftenwillfileabankruptcy planthatdoesnotincludeanymentionofthemunicipalclaim.Whilethisplanultimatelyshouldnotreduceorlimit themunicipality ssecuredclaim,itmayforcethemunicipalitytowaitasignificantamountoftimebeforeitcanseek payment,a
	30

	Debtorsandtrusteesalsocantakeactiontosellthedebtor srealpropertythroughthebankruptcycasefreeand clearofallliens.Thisisgenerallyaccomplishedthroughamotionfiledbythedebtororthetrustee.Whenthereisan attempttosellpropertythroughthebankruptcycase,itisveryimportanttoreviewtheproposedorderattachedto thesalemotiontoensurethatyourmunicipality ssecuredliensagainstthepropertywillbepaidinfullfromthesale proceeds.Totheextentthattheorderdoesnotproposepaymentinfullofyourmunicipality ssecuredclaims,an objectiontothemotions
	Inordertohelpensurethatyourmunicipalityisreceivingcopiesofallpleadingsandnoticesinaparticular bankruptcycase,themunicipalitycanfilearequestfornoticeswiththebankruptcycourt,askingthatallnotices requiredunderRule2002oftheFederalRulesofBankruptcyProcedureandallpleadingsorotherpapersservedin thebankruptcycasebeprovidedtothemunicipality.Thisrequestshouldbeservedonthedebtor,thetrusteeand allcreditors.Bewarnedthatinlargeorcontentiousbankruptcycases,thiscouldresultinasignificantamountof documentationbeingservedonth

	UtilityShutoffs 
	UtilityShutoffs 
	TheBankruptcyCodespecificallyincludesasectionformunicipalcreditorspertainingtoutilityshutoffs-11U.S.C.§ 366.ByenactingBankruptcyCodeSection366titled“Utilityservice,”Congressstruckabalancebetweena debtor sneedtohaveutilityservice,whilerespectingtheutility srighttorefuseprovidingservicesforwhichitmay 
	neverbepaid.
	31
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	BankruptcyCodeSection366isbrokenintothreesubparts.Thefirstsubpart,Section366(a),provides:“Exceptas providedinsubsections(b)and(c)ofthissection,autilitymaynotalter,refuse,ordiscontinueserviceto,or discriminateagainst,thetrusteeorthedebtorsolelyonthebasisofthecommencementofacaseunderthistitleor thatadebtowedbythedebtortosuchutilityforservicerenderedbeforetheorderforreliefwasnotpaidwhen due.”Thus,BankruptcyCodeSection366(a)providesthegeneralrulethatautilitymaynotalter,refuseor discontinueservicetothedebtorsole
	32
	33
	34

	BankruptcyCodeSection366(b)providessomepro-utilitylanguage:“Suchutilitymayalter,refuse,ordiscontinue serviceifneitherthetrusteenorthedebtor,within20daysafterthedateoftheorderforrelief,furnishesadequate assuranceofpayment,intheformofadepositorothersecurity,forserviceaftersuchdate.Onrequestofapartyin interestandafternoticeandahearing,thecourtmayorderreasonablemodificationoftheamountofthedepositor othersecuritynecessarytoprovideadequateassuranceofpayment.”BycombiningBankruptcyCodeSections 366(a)and(b),autility
	35
	36
	notmade.
	37

	Thethirdsubpart,BankruptcyCodeSection366(c),dealsexclusivelywithChapter11cases.Underthissection,the initial20-dayadequateassuranceperiodisincreasedto30days,butinapro-utilitylight,theadequateassurance mustbedeemed“satisfactorytotheutility.”Unlessthebankruptcycourtordersotherwise,thismeansthatina Chapter11case,thedebtormustpaywhattheutilitydemands.BankruptcyCodeSection366(c)(4)alsopermitsa utility,inaChapter11case,tosetoffadebtor spre-petitiondepositagainstapre-petitionclaimwithoutnoticeor courtorder.Thistype
	38
	39

	ThecaseofIn re WeiselprovidessomepracticalinsightintohowbankruptcycourtslookatBankruptcyCode Section366withregardtopost-petitiondefaults.Inthatcase,thedebtorshadanaccountwithDominionPeoples GasCompanypriortofilingforbankruptcy.Asaresultofthebankruptcy,Dominioncloseditspre-petitionaccount forthedebtors(thisisasmartthingtodo,asitwillhelppreventautomaticstayviolations).Dominionthenopeneda post-petitionaccountforthedebtorswith$0openingbalance.Dominionrequestedasmall,adequateassurance depositof$217fromthedebtors
	40
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	Creditor’sChecklist 
	Creditor’sChecklist 
	Itisimportanttodevelopinternalproceduresthatcanbeemployedbyyourmunicipalityuponreceiptofa bankruptcynotice.Takingthefollowingtenstepscanincreasethelikelihoodofcollectingyourclaimandkeeping yourmunicipalityawayfromlegalsanctions: 
	(1) 
	(1) 
	(1) 
	Createinternalrecordingprocedurestopreventinadvertentstayviolationscausedbysendingdemand letters,billsornoticestopropertyownersonpre-petitionclaimsafterabankruptcyisfiled. 

	(2) 
	(2) 
	Separateanybillingsthatprecedethebankruptcyfilingdateanddiscontinuebillingforthosecharges. Rememberthatcontinuedbillingonpre-petitionclaimsconstitutesanautomaticstayviolationand subjectsyourmunicipalitytosanctions. 

	(3) 
	(3) 
	Establishanewbillingrecordforpost-petitionobligations.Thesebillscanbesenttothedebtorinthe usualcourseofbusiness. 

	(4) 
	(4) 
	Fileaproofofclaiminthedebtor sbankruptcycase.Theonlyreasontopossiblyrefrainfromthisactionis whenthereisongoinglitigationbetweenthemunicipalityandthedebtoroutsideofbankruptcycourt. 

	(5) 
	(5) 
	(5) 
	Shutoffutilityserviceifadequateassuranceofpaymentisnotfurnishedwithintwentydaysofthefilingof aChapter7orChapter13case,orwithinthirtydaysofthefilingofaChapter11case. 

	(6) InaChapter11case,setoffagainstthedebtor spre-bankruptcysecuritydepositandapplyitagainstthe outstandingdelinquency. 

	(7) 
	(7) 
	Shutoffutilityserviceifthedebtordefaultsonpost-petitionobligations,usingnormalshutoffprocedures incompliancewithstatelaw. 

	(8) 
	(8) 
	Filearequestfornoticeswiththebankruptcycourtandserveitonallparties. 

	(9) 
	(9) 
	Ifthemunicipalitydesiresmoreinformationaboutthebankruptcycase,attendthefirstmeetingof creditors,knownasthe“341meeting,”referencingtheBankruptcyCodesectionthatrequiressuch meeting.The341meetingisthefirstformalmeetingofthedebtor screditors,andisusuallyscheduledby theU.S.Trustee sOfficeapproximately20-50daysafterthebankruptcycaseisfiled.Thepurposeofthe meetingistoobtaininformationaboutthedebtor sbankruptcycase,assets,liabilitiesandfinancialaffairs. Creditorsgenerallyarepermittedtoaskafewquestionsofthedebtoratt


	(10)Monitorthedebtor sbankruptcyplanandpleadingsandfileobjectionwhenappropriate. 
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	NatureofAuthorities 
	NatureofAuthorities 
	AccordingtotheMunicipalityAuthoritiesActof1945,amunicipalauthorityisa“bodycorporateandpolitic” engagedintheproprietaryfieldsofgovernment.Anauthorityisdesignedtoprovideanalternatemeansof accomplishingthepublicpurposesofcounties,municipalities,andschooldistricts. Anauthority,however,isa separatelegalentitywiththepowertoincurdebt,ownproperty,andfinanceitsactivitiesthroughuserchargesand leaserentals.Anauthoritymayalsobeanoperatingentity,afinancingagentforcapitalprojects,orboth. 
	Authoritiesare“specialpurpose”governmentcorporations,withnogeneralpolicepowers,andnotaxingpowers. Anauthorityisnotacreature,agent,orrepresentativeofthemunicipality,butisaseparateandindependent agencyoftheCommonwealth.Thecourtshaveheldthatauthoritiesareentitiesofthestate,andnotofthe incorporatingmunicipality.
	1

	Anauthoritymaybeformedbyamunicipality,schooldistrict,orcounty.Additionally,morethanoneofthe aforementionedentitiesmayjointogethertoformajointauthority.TheMunicipalityAuthoritiesActof1945isthe mostcommonlyusedenablingstatuteinformingauthoritiesandwasamendedandcodifiedasChapter56ofthe PennsylvaniaConsolidatedStatutesbyAct22of2001(AuthoritiesAct). 
	TheAuthoritiesActprovidesameasureofindependenceforauthoritiesfromtheincorporatingmunicipality.A majoraspectofindependencearisesfromthewayauthorityboardmembersareappointed.TheAuthoritiesAct providesthatboardmembersareappointedforfive-yeartermsonastaggeredbasis.Toprovideanadditionallayer ofindependence,boardmembersmaynotberemovedexceptbyjudicialproceedings.UnderArticleVIofthe PennsylvaniaConstitution,removalwouldrequireevidenceofsubstantialmisconduct.Theincorporating municipalitymaylimit,byordinanceorthrought
	2
	3
	4

	Althoughauthoritiesareindependentfromtheincorporatingmunicipality,thisfactshouldnotbeoveremphasized. Ifconflictarisesbetweenanauthorityanditsincorporatingmunicipality,themunicipalitymaydirectbylegislative actionthattheauthorityturnoverallofitsassetstotheincorporatingmunicipality.Itisimportanttonotethatthe incorporatingmunicipalitymustalsoassumetheindebtednessandotherobligationsoftheauthoritypriorto assumingtheassetsoftheauthority.Thisprovisionhasbeenupheldincaseswhereanauthoritycontestedthe hostiletakeovera
	5
	6
	7
	8


	FormationofAuthorities 
	FormationofAuthorities 
	TheformationofanauthoritypursuanttotheAuthoritiesActbeginswiththeincorporatingmunicipalityholdinga publichearingtoconsiderformationofanauthority.Publicnoticeofthehearingmustbeprovidedthirtydaysprior tothehearing.Afterthehearing,themunicipalitymayapprovethearticlesofincorporationandappointmentof 
	9
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	thefirstboardmembersoftheauthoritybyenactmentofanappropriateordinance.Followingasecondpublished publicnotice,thearticlesofincorporationarefiledwiththeDepartmentofState.Thearticlesofincorporationfiled withtheSecretaryincludethefollowing: 
	10

	1. 
	1. 
	1. 
	Nameoftheauthority,nameoftheincorporatingentity(s); 

	2. 
	2. 
	Names,addressesandtermsofofficeofthefirstmembersoftheboardoftheauthority; 

	3. 
	3. 
	Alistingofauthoritiesalreadyorganizedbytheincorporatingentity; 

	4. 
	4. 
	Inthecaseofabusinessdistrictauthority,astatementthatthemunicipalgoverningbodyretainstheright toapproveanyauthorityplanforprovidingimprovementsoradministrativeservices; 

	5. 
	5. 
	Authorizedprojectstheauthoritymayundertake; 

	6. 
	6. 
	Termofexistenceoftheauthority;and 

	7. 
	7. 
	Designationoftheserviceareaoftheauthority. 


	TheDepartmentofStateissuesacertificateofincorporationstatingthetermofcorporateexistence. Underthe AuthoritiesAct,anauthorityexistsforafixedtermof50years,whichmaybeextendedbyamendmentofthe 
	articlesofincorporation.
	11

	TheAuthoritiesActallowstheincorporatingmunicipalitytospecifyauthorizedprojectsorpurposesinthe incorporatingordinance.Unlessexpresslylimited,anauthorityisfreetoengageinanyoftheprojectspermitted undertheAuthoritiesAct,subjecttolateractionofthemunicipalityexpandingorlimitingtheprojectsbyfiling amendedarticlesofincorporation.Whenforminganauthority,itisimperativethattheincorporatingordinancebe carefullycraftedtoonlyincludethoseauthorizedprojectsorpurposesthemunicipalityintendstodelegatetothe authorityunlessthein
	12

	Ajointauthoritymaybeformedbytwoormoremunicipalities.TheAuthoritiesActrequiresthatatleastoneboard membermustbeappointedfromeachmunicipality.Thetotalforeachmunicipality,however,neednotbeequal. Additionalmembermunicipalitiesmaybeaddedbyamendmenttothearticlesofincorporationafterapprovalbyall 
	oftheexistingmunicipalmembers.
	13

	Anauthorityshouldwriteandadoptbylawsdescribingthemanagementofitsaffairsandtheappointmentof officers,agents,andemployees.Thebylawsshouldalsoprescribethedutiesoftheappointedofficers,agents,and employees.Itisalsoimportantthattheauthorityadopt,byresolution,asetofrules,rates,andregulationsgoverning themannerofservicetoitscustomer.Thepurposeoftherules,rates,andregulationsistoprovideadocumentthat outlinesandgovernsnearlyallquestionsorchallengesthattheauthoritystaffmaybeconfrontedwithinthedaily operationofitsaffair

	AuthorityBoardandMeetings 
	AuthorityBoardandMeetings 
	Anauthorityboardconsistsofatleastfivemembers,buttheboardmaybelargerassetforthinthearticlesof incorporation.TheAuthoritiesActrequiresthateachboardmemberbeataxpayer,businessoperator,orcitizenof theappointingmunicipality,orofamunicipalityintowhichtheauthority sprojectsextend.Amajorityoftheboard membersmustberesidentsoftheincorporatingmunicipalityormunicipalitiesoftheauthority.Itispermissiblefor 
	14
	amemberofamunicipalgoverningboardtoalsoserveonanauthorityboard.
	15

	TermsofboardmembersexpirethefirstMondayinJanuary,tocoincidewiththeorganizationofmunicipalgoverning Vacanciesontheboardofanauthorityarefilledbyappointmentbythemunicipalitythatappointedtheboard memberwhocreatedthevacancy.TheAuthoritiesActissilentastothetimeinwhichavacancymustbefilled. 
	bodies,followingthemunicipalelections.Appointmentsmadepriortotheexistenceofavacancyarevoid.
	16
	17

	18

	SOLICITOR’SHANDBOOK 
	Febru ry2019 
	Authorityboardmembers(exceptforschoolauthorities)may bepaidcompensationforservices,butsuch compensationmustbeapprovedbytheincorporatingmunicipalityandmaynotbechangedduringatermof office.Theincorporatingmunicipality,however,isnotrequiredtoapprovecompensationofanofficeroremployees. 
	19

	Amajorityoftheboardconstitutesaquorum.Wheretherearevacancies,thequorumprobablyshouldbea 
	20
	majorityofthosetheninofficeratherthanofthefullboard.
	21

	TheAuthoritiesActprohibitsanauthorityboardmemberfrombeingapartyto,orhavinganinterestin,anycontract oftheauthority.
	22
	ThisrestrictionisbroaderthantherestrictiononthissubjectthatisfoundintheEthicsAct.
	23

	Theappointingmunicipalitymayremoveaboardmemberwhofailstoattendthreeconsecutivemeetingsofthe board,
	unlessexcusedbytheboard.
	24


	OfficersandEmployees 
	OfficersandEmployees 
	Thesepowersarelimited,however,bygenerallaw,aswellasbyprovisionsofthePennsylvaniaConstitution. 
	Amongthepowersofauthorityboardsisthepowertoappointofficersandemployeesandfixtheircompensation.
	25

	Theboardhasthepowertoappointoneofitsmembersasanofficerandasanemployee.TheEthicsActprohibits aboardmemberfromvotingonhisownemployment.Moreover,ifreciprocalarrangementsweretobearrangedby boardmembersfortheapprovalofeachother scompensationasofficers,thearrangementswouldbeinvalid. 
	26

	Employmentagreementsforauthorityemployeesextendingoveraperiodoftime(evenlessthanoneyear)have 
	beenheldtobeinvalid.
	27

	ItisgoodpracticetoobtainbondingforallauthorityemployeeswhohandlemoneydespitetheAuthoritiesAct s 
	requirementthatonlytreasurersofschoolauthoritiesbebonded.
	28


	Projects 
	Projects 
	EconomicDevelopmentAuthorities Thisisthesmallestcategoryofauthority,bothintermsofnumbersof projects,totalrevenues,andoutstandingdebt.Theseauthoritiesareinvolvedintouristpromotion,development promotion,industrialparks,andsmallbusinessincubatorprojects. 
	AirportAuthorities Airportsarerecognizedasacriticaleconomicdevelopmentassetfortheircommunities.Areas withoutreadyaccesstoairtravelareatadisadvantage.Airportauthoritiesareoperatingauthorities,eitherbyusing theirownstafforbycontractingwithaprivateairportmanagementcompany.Grantsfromfederal,state,and sometimeslocalgovernmentsprovidemostofthecapitaltoconstructandexpandairports.Operatingexpensesare loweredbecausethefederalgovernmentassumesthecostofairtrafficcontrolandservicessuchasweather information.Currentreven
	ParkingAuthorities Parkingauthoritiesareconcentratedinthecentralcitiesofmetropolitanareasandinurban boroughs.Manyoftheoperatingparkingauthoritiesaredoubleleasebacks,oratleasthaveacontractwiththe municipalityorprivateenterprisetoensureadequaterevenue.Thiscloserelationshipwiththemunicipal governmentisnecessaryifbondsaretobesoldbecause,unlikewaterandsewersystems,parkingisnotanatural monopoly.Userchargesaretoounpredictabletoprovidesecurityforabondissue.Thiscloserelationshipalso reflectsrecognitionoftheeffectofp
	TransitAuthorities Thetwolargesttransitsystemsinthestate,thoseinPhiladelphiaandPittsburgh,areoperated byauthoritiesformedunderspeciallegislationandnotundertheMunicipalityAuthoritiesAct.TheSoutheastern PennsylvaniaTransportationAuthority(SEPTA)servicesPhiladelphiaandthePortAuthorityofAlleghenyCounty 
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	(PAT)providesservicetoPittsburgh.Masstransitsystemscanbefixedroutebussystemsordemandresponse bus/vansystems,oracombinationofboth.Generally,themoreurbanthearea,thehigherpercentageofactivityis foundonfixedroutes.OnlySEPTAandPAToperatesubwayandrailsystems. 
	SewerAuthorities Theseincludemulti-purposeauthoritieswithsewerprojects.Sewerauthoritiessellbondsto financeacquisitionofexistingsystemsorforconstruction,extension,orimprovementofasystem.Forsewer operatingauthorities,currentrevenuescomefromchargesontheusersofthesystem.Thechargefrequentlyis basedontheamountofwaterusedandpaymentisenforcedbytheabilitytodirectthewaterutilitytoterminate waterservice,aswellastherighttolienagainstrealestate.Inareaswithnopublicwatersupply,flatratechargesare calculatedonaverageuseperd
	StormwaterAuthorities InpassingAct68inJuly2013,theGeneralAssemblyrecognizedthatmunicipalities throughoutPennsylvaniawerefacingincreasingcostandpressuretoeffectivelymanagestormwater.Act68 authorizesmunicipalitiestocreatestormwaterauthoritiesoraddstormwaterresponsibilitiestoexistingauthorities servingthemunicipality sresidents.Stormwaterisaproblemthatdoesnotrecognizejurisdictionalormunicipal boundariesand,assuch,isaperfectcandidateforajointauthority.Ajointauthoritywouldallowandfacilitate cooperationacrossmuni
	Formingastormwaterauthorityoffersnumerousbenefitstotheincorporatingmunicipalityanditscitizens.The incorporatingmunicipalitywouldberelievedofasignificantburdenbotheconomicallyandoperationally.Most municipalitiesfundstormwatermanagementwithmoneyfromthegeneralfund.Creationofastormwaterauthority wouldallowcollectionofastormwaterfeetofundstormwatermanagementandwouldalsoallowcollectionfrom taxexemptproperties.Thecostsofstormwatermanagementwouldbeequitablyallocatedamongallproperties contributingtotheproblem,notjus
	WaterAuthorities Theseincludemulti-purposeauthoritieswithwaterprojects,manyofwhichoperatebothwater andsewersystems.Inaddition,financingwatersystemsforleasebacktothemunicipalityisoneoftheprincipal activitiesofthelocalgovernmentfacilitiesfinancingauthorities. 
	Anoperatingwaterauthorityissuesbondstopurchaseexistingfacilitiesortoconstruct,extend,orimprovea system.Theprimarysourceofrevenuesisuserchargesbasedonmeteredusage.Thecostofconstructingor extendingwatersupplylinescanbefunded,completelyorpartially,byspecialassessmentsagainstabutting propertyowners.Tappingfeesalsohelpfundwatersystemcapitalcosts. 
	Waterutilitiesarealsooperateddirectlybymunicipalgovernmentsandbyprivatelyownedpublicutilitiesunder PUCregulation.Becauseofthecostsofcomplyingwithfederalsafedrinkingwaterstandards,DEPhasaprogram toassistwithconsolidatingsmallwatersystemstomakeupgradingcosteffective. 
	RecreationAuthorities Recreationauthoritiesareformedtofundand/oroperateparks,recreationcenters, auditoriums,civiccenters,stadiums,conventioncenters,swimmingpools,andgolfcourses. 
	SolidWasteAuthorities Solidwasteauthoritiesfundandoperatesanitarylandfills,incinerators,transferstations, resourcerecoveryprojects,andsolidwastecollectionsystems.Municipalgovernmentsandtheprivatesectorare alsoveryactiveinsolidwastecollectionanddisposal. 
	FloodControlAuthorities Floodcontrolauthoritiesfundandoperatefloodcontrolprotectionsystems.Formany years,theSunburyMunicipalAuthorityoperatedtheonlyauthorityofthistype.Itfundeditsoperationsthrougha graduatedfeestructureonresidential,commercial,andindustrialpropertieswithinthecity. 
	Asaresultofthelevee-raisingprojectintheWyomingValleyandproblemsmanagingandmaintaininganextensive floodprotectionsystem,anauthoritywasformedtomanageoperationsandmaintenanceofthismuchlarger system.TheLuzerneCountyFloodProtectionAuthorityassumedresponsibilitiespreviouslymanagedbyindividual municipalitieswithintheriverwatershed.Thisauthorityisfundedthroughexistinggovernmentalrevenueswithout anydirectchargetotheprotectedproperties. 
	SOLICITOR’SHANDBOOK 
	Febru ry2019 
	BusinessDistrictAuthorities Thesearegenerallysmallauthoritiesthatoperatewithindesignatedbusiness improvementdistrictswithincommercialareas,developaplanforimprovementsandadministrativeservicesand, withtheapprovalofthemunicipalgoverningbody,levyassessmentstopaytheircosts. 
	Administrativecostsimprovetheabilityofcommercialestablishmentstoserveconsumers.Theyincludefreeor reducedfeeparking,transportationsubsidies,publicrelationsprograms,groupadvertising,anddistrictmaintenance andsecurityservices.Businessimprovementsarecapitalimprovementsdesignedtomakethedistrictmore commerciallyattractiveandfunctional,includingsidewalks,streetpaving,streetlighting,parkingfacilities,treesand plantings,pedestrianwalks,sewers,waterlines,restareasandrehabilitation,orclearanceofblightedstructures. 
	TransportationimprovementauthoritiesoperateundertheTransportationPartnershipAct,53P.S.§1621,aswellas theAuthoritiesAct.Transportationimprovementauthoritiesbuildtransportationimprovementsandfundthem throughpropertyassessments,withthepriorapprovaloftheelectedmunicipalofficials.Thisallowscreationof public-privatesectorpartnershipstofundprojectswherebenefitsarerestrictedtoasmallarea. 
	CommunityFacilitiesAuthorities Theseauthoritiesoperatethefollowingcommunityfacilities:ambulance services,floodcontrolprojects,communitycenters,libraries,markets,andmuseums. 
	SchoolFinancingAuthorities Theseauthoritiesareformedbyschooldistrictstofinanceconstructionorrepairof publicschoolbuildings.TheAuthoritiesActlimitsthepowersofauthoritiesformedbyschooldistrictstofinance publicschoolprojects.Schoolauthoritydebtiscompletelyoffsetbybondfundassetsandleaserentalsreceivable fromschooldistricts,resultinginzeronetdebt.Inthe1950sand1960s,schoolauthoritieswerethelargesttypeof authorityintermsofoutstandingdebt.However,overthepast30years,theamountofschooldebtissuedby authoritieshasdecrea
	Allschoolauthorityprojectsareleasedbacktothedistrict.TheDepartmentofEducationmustapprovethelease andconstructionplans.Theschooldistrictpaysitsleaserentalsoutofcurrentrevenuesoftheschooldistrict.Their sourcesarelocaltaxesandstateschoolsubsidies,sincetherearenouserfeesforschoolbuildings. 
	LocalGovernmentFacilityFinancingAuthorities Thisdebtiscompletelyoffsetbybondfundassetsandlease rentalsreceivablefrommunicipalities,resultinginzeronetdebt.Theseauthoritiesborrowfundsfortheconstruction ofvarioustypesofprojectsthatareleasedbacktomunicipalgovernmentstooperate.Thisgroupalsoincludes severalauthoritiesoperatingbondpoolsthatloanfundstooutsidelocalgovernmentsandanAlleghenyCounty authorityfinancingmunicipalcommunitydevelopmentprojectswithinthecounty.Thevastmajorityofthese authoritiesfinancewaterandse
	NonprofitInstitutionFinancingAuthorities Thedebtoftheseauthoritiesisalmostcompletelyoffsetbybondfund assetsandleaserentalsreceivablefromnonprofitinstitutions.Asmorefinancingauthoritieshavebeenadopting GovernmentalAccountingStandardsBoardStatementNo.14(GASB14),thiscategoryofauthoritydebtis declining.GASB14removestheliabilityfordebtrepaiddirectlybythenonprofitinstitutionfromtheauthority s balancesheet.Inaddition,changestofederalincometaxlawshavenowrestrictedborrowingfornonprofitsto someextent. 
	Nonprofitinstitutionfinancingauthoritiesissuedebttofinanceconstructionprojectsofnonprofitinstitutions.They financehospitalsandnursinghomes,communitycollegesandprivatenonprofitcollegesanduniversities,and miscellaneousnonprofitinstitutions. 
	MultipurposeAuthorities Multipurposeauthoritiesoperateand/orfinancemorethanasinglecategoryofproject. Themajorityoperatestwoprojecttypes,severaloperateand/orfinancethreeprojecttypes,andoneoperatesfour projecttypes.TheSunburyCityMunicipalAuthorityoperateswater,sewer,solidwaste,andfloodcontrolprojects. Operationofbothwaterandsewersystemsisthemostcommoncombinationformultipurposeauthorities. 

	Operations 
	Operations 
	Althoughauthoritiesareessentiallyindependentfromtheincorporatingmunicipalities,communicationand cooperationbetweentheincorporatingmunicipalityandtheauthorityisabsolutelynecessary.Forinstance, wastewaterauthoritiesaretaskedwithactualimplementationofthesewagefacilitiesplanningthatmunicipalities arerequiredtoundertakebytheSewageFacilitiesAct.Theauthorityis,therefore,essentiallyboundbytheplan andshouldinstallsewagefacilitiesonlyasprovidedtherein.Cooperationbetweentheincorporatingmunicipality andtheauthorityinbo
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	Occasionally,authoritiesenterintomanagementcontracts,eitherwithaprivatecompanyorwithamunicipality,to providemanagementservicesoveranextendedperiod.Inthecaseofacontractwithaprivatecompany,such contractshavebeenconsideredvalid,eventhoughtheyextendbeyondthetermsoftheelectedofficialswho approvedthecontractortheauthorityboardmembers.Suchacontractispermissiblebecausetheoperationsconstitute 
	proprietaryfunctions,whichmaybedelegated,asdistinguishedfromgovernmentalfunctions,whichmaynot.
	30



	AreaofOperation;EminentDomain 
	AreaofOperation;EminentDomain 
	Anauthorityisprohibitedfromacquiringfacilitiesoutsidetheboundariesofamunicipalitythatincorporatedthe authority“solelyforrevenueproducingpurposes”withouttheapprovalofthemunicipalitywherethepropertyis located.Theword“solely”wasinsertedbecausetheamendmentwasintendedtoprohibitatypeofbusiness activitywhollyunrelatedtothemunicipalprojectsoftheauthority. 
	31

	TheAuthoritiesActalsocontainsaprovisionprohibitinganauthorityfromengaginginanynewactivitieswhich “shallduplicateorcompetewithexistingenterprisesservingthesamepurposes.”Thesectioncontainsexceptions forcertaintypesofactivitieswherecompetitionmaybepermittedsubjecttocomplyingwithcertainconditions. Thissectionhasbeenheldtoapplytopreventingcompetitionbetweenadjoiningauthorities.Thenoncompetition clausehasbeenheldinapplicable,however,whereanauthoritywhichhadbeenpurchasingwaterformone authority,inbulk,withoutalong-
	32
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	-
	interferencewithacontract.
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	TheAuthoritiesActgrantsauthoritiesthepowerofeminentdomain,whichisnotrestrictedtotheboundariesofthe 
	incorporatingmunicipality.
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	MandatoryConnection 
	MandatoryConnection 
	Akeyaspectofanauthority sfinancialsecurityismunicipalactionrequiringthatpropertiesthatcanbeservedby theauthority ssystembeconnectedto,anduse,thesystem.Authoritiesdonothavethepowertoestablishsucha requirement.Thispowercanbeexercisedonlybytheapplicablemunicipalityenactinganordinancerequiring propertyownerstoconnectandusetheauthoritysystem.Theso-called“mandatoryconnectionordinance”isan importantformofassistancerenderedbyamunicipalitytoanauthority. Allofthemunicipalcodesauthorize enactmentofthistypeofordinance.
	37
	connectionordinancethatexcludespropertiesinapartofthecommunity.
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	GovernmentalRegulation 
	GovernmentalRegulation 
	AnoperatingauthorityisnotsubjecttothejurisdictionofthePUCregardlessofwhetheritsserviceextendsbeyond theboundariesoftheincorporatingmunicipality.However,adifferentresultariseswhereasystemisownedbyan authorityandleasedtoamunicipality.Inthatsituationtheratesareestablishedbythelesseemunicipality.Ifthe systemservesusersinanothermunicipality,theratesestablishedbythelesseemunicipalityforuserslocatedin anothermunicipalityaresubjecttoregulationbythePUC.ThePUCinsuchacasealsohasjurisdictionover 
	39
	40
	service,andmayorderanextensionoflinesbyamunicipality,uponapplicationbyapotentialuser.
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	IfanauthorityintendstoacquireasystemwhichisalreadysubjecttoregulationbythePUC,theacquisitionmaynot becompletedwithoutapprovalbythemunicipalitywherethesystemislocated.Also,approvalbythePUCis required,indirectly,
	42
	throughitsissuanceofacertificateofabandonmenttothepriorownerofthesystem.
	43

	Authoritiesmustalsoobtainallstateandfederalpermits. 
	Authoritiesaresubjecttozoning,subdivision,andotherregulationsofeachmunicipalityinwhichtheyoperate.
	44



	TappingFees;RatesandCharges 
	TappingFees;RatesandCharges 
	Authoritiesare alsopermittedtoimpostinitialchargesfortherighttoconnecttothesystem,includingtappingfees,connection fees,andcustomerfacilitiesfees.Act203of1990establishedadetailedprocedureforsettingtheinitialfeesanda formulaforthemaximumamount.TheCommonwealthCourthasheldthatthedeterminationofanequivalent dwellingunit(EDU)couldnotbebasedonthewell-knownplanningfigureof350gallonsperday,butmustbe basedontherecordsofactualwaterusebyapartmentunitsinthemunicipality.Sincesewersystemsmust necessarilytreatnotonlysewage
	Authoritiesarepermittedtochargereasonableanduniformratesfortheservicestheyrender.
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	othersconnecttheirpropertiesdirectlytotheline.
	48

	Inpractice,authoritieshaveagreatdealofdiscretioninsettingrates.AlthoughtheAuthoritiesActspecifiesthat ratesaretobe“uniform,”thishasbeeninterpretedasnotprohibitingtheestablishmentofratedistricts,based uponthedifferingcostsofserviceinvariousgeographicareas.Also,multipleuserclassificationsrelatedtodiffering costsofservicefordifferenttypesofpropertiesarealsopermitted.TheCommonwealthCourthasalsoheldthat ratestructuresmaybeestablishedtoreflectthevalue 
	49
	ofserviceavailableinadditiontotheamountused.
	50

	Ifcustomersdisagree,theycanchallengetheratesinthecourtsofcommonpleas.However,thecourtshave reviewedauthorities rateswithagreatdealofdeference,andcustomerswillfinditquitedifficulttochallengewater orsewerratesbyassertingtheyarenotreasonableoruniform.Nonetheless,allserviceproviders,including authorities,arewellservedtoensurethatratesreflecttruecosts. Historically,municipalentitiessometimeslooked toexcessrevenuesfromtheirauthoritiestosupplementmunicipalbudgets.In2012,theAuthoritiesActwas amendedtoprohibittheuse
	statutedirectlyfromtheratepayers.
	51

	Investor-ownedwaterandsewerutilitiesgenerallymaycollectratesonlywithapprovalofthePUC.ThePUC scrutinizesratesclosely–theexactoppositeofthecourtsthatreviewauthorities rates.Thosewhomakerate applicationstothePUCknowtheexpense,difficulties,andcomplexitiesofthatprocedure.BecausePUCrate settingissomuchmoreonerousthanratesettingunderthemoregeneralguidanceofastatute,mostentitiesavoid PUCjurisdictionwhereverpossible. 
	TwoscenarioscanlandotherwiseexemptmunicipalratesinthePUCthicket:(1)extraterritorialservicebya municipality;and(2)extraterritorialratessetbyanauthoritythatisnotabona fide authority,butratheriscontrolled bythemunicipalityitself.Thesearethedangerareasthatrequireclosescrutinybythesystem ssolicitor. 

	BulkServiceContracts 
	BulkServiceContracts 
	Therequirementforratestobe“reasonableanduniform”doesnotapply,however,tochargesestablishedpursuant toanagreement.AuthoritieshavethepowertomakecontractsunderSections5607(d)(13and(14)ofthe AuthoritiesAct.Thereasonablenessofsuchcontractsisnotsubjecttoreview.Argumentsbasedupontheassertion 
	52
	thatratesestablishedbyagreementare“unconscionable”havenotbeensuccessful.
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	Thepowertoenterintocontractsappliesalsotocontractsbetweenauthoritiesandprivately-ownedpublic utilities.SuchcontractsmustbefiledbythepublicutilitywiththePUC.However,thatdoesnotgivethePUC 
	54
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	jurisdictionoversubsequentconflictsabouttheagreement.
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	TheAuthoritiesActincludesalimitationuponthepowerofasewerauthoritytocontractfortheinitialchargestobe receivedbyitpursuanttoanintermunicipalagreement.Thisprovidesthatanauthoritywishingtosellaportionofits excesssewagetreatmentcapacitytoanotherauthorityormunicipalitymaynotchargeahighercostforthe capacitythanthesellingauthoritychargesitsowncustomersforthatcapacityinitstappingfee.Italsolimitsthe 
	capacityportionofthetappingfeethatmaybeimposedbythepurchasingauthorityuponusersinitssystem.
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	Financing 
	Financing 
	Authoritieshavepowertoborrowmoney,issuesecurities,andprovidepledgesofrevenue,securingsuch obligations.Likeallothergovernmentalentities,underthePennsylvaniaConstitution,authoritiesdonothavethe powertomortgagetheirrealproperty.BorrowingbyanauthorityisnotsubjecttotheLocalGovernmentUnit DebtAct.Toenhancethemarketabilityofauthoritybonds,however,theyareoftensecuredbyaguaranty,issued byoneormoremunicipalities.SuchguarantiesarecoveredbytheLocalGovernmentUnitDebtAct. 
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	60

	Thepledgeandrelatedcovenantsaresetforthinatrustindenturebetweentheauthorityandabankastrustee, forthebenefitofthebondholders.Itiswisetoreviewtheindenturerestrictionsbeforeundertakingmajorprojects ortransactions. 
	Theprimarysecurityforanauthority sbondsisapledgeofitsrevenues,andanauthoritymaygivesuchapledge.
	61


	TheAuthoritiesActrequiresauthoritiestoprepareannualfinancialreportsthatareauditedbyindependent accountants.Toobtainanunqualifiedopinionfromsuchaccountantstheauthoritymustmaintainitsbooksand recordsinaccordancewithgenerallyacceptedaccountingstandards,whicharemorecomprehensivethanthose applicabletomunicipalitiesunderPennsylvanialaw.ThesereportsmustbefiledwithDCED,andasummarymust bepublishedinalocalnewspaper.TheAuthoritiesActalsocontainsprovisionsregulatingthetypesofinvestments 
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	thatmaybemadewithauthoritymoney.
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	OtherStatutes 
	OtherStatutes 
	Thevariousmunicipalcodesdonotapplytoauthorities.However,severalgeneralstatutesapplytoauthorities, sometimesregulatingmatterswhicharealsocoveredinthemunicipalcodes,butarenotintheAuthoritiesAct.For instance,theSeparationActappliestoauthoritiesandrequirestheuseofseparatecontractsforgeneral 
	construction,electrical,plumbing,etc.
	64


	AnothergeneralstatutecontainingprovisionsapplicabletoauthoritiesistheMPC.Oneprovisioninthatstatute 
	requiresauthoritiestogivenoticeofextensionstotheapplicableplanningagency.
	65

	Oneofthemostusefuloftheancillarystatutesforsewerauthoritiesistheonewhichmakesitmandatoryforany waterutility(definedtoincludeawatercompanyormunicipally-ownedsystem)toterminatewaterservicetoany propertywhereasewersystemoperator,includinganauthority,notifiesthewaterutilityofanunpaid,delinquent sewerbillforsuchproperty.Theterminationofwaterserviceisbecomingamoreandmoreimportanttoolfor authoritiestouseincollectingdelinquentrentals. 
	66

	REFERENCES 
	REFERENCES 
	1. Commonwealth v. Erie Metropolitan Transit Authority, 281A.2d882,444Pa.345(1971);White Rock Sewage Corp. v. Pennsylvania Public Utility Com’n, 578A.2d984,987,133Pa.Cmwlth.608(Pa.Cmwlth.1990). 
	2. 53Pa.C.S.§5610. 
	3. 
	3. 
	3. 
	Commonwealth ex rel. Corbett v. Large, 715A.2d1226(Pa.Cmwlth.1998)(townshipcommissionerremovedafterconviction forfalseswearinginEthicsActproceeding). 

	4. 
	4. 
	53Pa.C.S.§5607(c);see also Yezorio v. North Fayette County Mun. Authority, 164A.2d129,193Pa.Super.271(Pa.1960). 


	5. 53Pa.C.S.§5622. 
	6. 
	6. 
	6. 
	See, e.g., Forward Tp. Sanitary Sewage Authority v. Township of Forward, 654A.2d170(Pa.Cmwlth.1995);Sullivan v. County of Bucks, 499A.2d678,692n.29,92Pa.Cmwlth.213(1985). 

	7. 
	7. 
	See Township of Forks v. Forks Tp. Mun. Authority, 759A.2d47(Pa.Cmwlth.2000). 


	8. 53Pa.C.S.§5622(d). 
	SOLICITOR’SHANDBOOK 
	Febru ry2019 
	9. 53Pa.C.S.§5603(a). 
	. 53Pa.C.S.§5603(b). 11. 53Pa.C.S.§5607(d). 12. 53Pa.C.S.§5607(c). 13. 53Pa.C.S.§5604(d). 14. 53Pa.C.S.§5610(b)(1). 
	15. See, e.g., Commonwealth v. Lucas, 632A.2d868,534Pa.293(1993). 16. 53Pa.C.S.§5610(a). 
	17. Ross Tp. v. Menhorn, 588A.2d1347,138Pa.Cmwlth.686(1991). 18. 53Pa.C.S.§5610(d). 19. 53Pa.C.S.§5607(d)(8). 
	. 53Pa.C.S.§5610(e). 
	21. See Siteman v. City of Allentown, 695A.2d888(Pa.Cmwlth.1997);Tessitor v. Pennsylvania Dept. of Environmental Resources, 682A.2d434(Pa.Cmwlth.1996). 22. 53Pa.C.S.§5614(e). 23. 65P.S.§§401-13. 24. 53Pa.C.S.§5610(f). 
	25. 53Pa.C.S.§5607(d)(8). 26. 53Pa.C.S.§5610(e). 
	27. Stumpp v. Stroudsburg Mun. Authority, 658A.2d333,540Pa.391(1995);Bolduc v. Board of Sup’rs of Lower Paxton Tp., 618A.2d1188(Pa.Cmwlth.1992). 28. 53Pa.C.S.§5610(c). 29. 35P.S.§§750.1-750.20a. . See Boyle v. Municipal Authority of Westmoreland County, 796A.2d389(Pa.Cmwlth.2002). 
	31. 53Pa.C.S.§5607(b). 32. 53Pa.C.S.§5607(b). 
	33. 
	33. 
	33. 
	Lower Bucks County Joint Mun. Authority v. Bristol Tp. Water Authority, 586A.2d512,137Pa.Cmwlth.415(1991). 

	34. 
	34. 
	Beaver Falls Mun. Authority v. Municipal Authority of Borough of Conway, 689A.2d379(Pa.Cmwlth.1997),appeal denied, 704A.2d639;see Highridge Water Authority v. Lower Indiana County Mun. Authority, 689A.2d374(Pa.Cmwlth.1997). 

	35. 
	35. 
	Beaver Falls Mun. Authority v. Borough of Conway, 34C.D.2000(MemorandumOpinion,notreported). 36. 53Pa.C.S.§5615. 


	37. 
	37. 
	37. 
	See McCluskey v. Washington Tp., 700A.2d573(Pa.Cmwlth.1997). 

	38. 
	38. 
	Vernon Tp. Water Authority v. Vernon Tp., 734A.2d935(Pa.Cmwlth.1999). 

	39. 
	39. 
	Borough of Sewickley Water Authority v. Mollica, 544A.2d1122,118Pa.Cmwlth.241(1988). . East Hempfield Tp. v. City of Lancaster, 273A.2d333,441Pa.406(1971). 


	41. Borough of Phoenixville v. Pennsylvania Public Utility Com’n, 280A.2d471,3Pa.Cmwlth.56(1971). 42. 53Pa.C.S.§5613. 
	43. 
	43. 
	43. 
	Borough of Media v. Pennsylvania Public Utility Com’n, 456A.2d540,500Pa.320(1983). 

	44. 
	44. 
	Wilkinsburg-Penn Joint Water Authority v. Borough of Churchill, 207A.2d905,417Pa.93(1965). 45. 53Pa.C.S.§5607(d)(9). 46. 53Pa.C.S.§5607(d)(24). 


	47. West v. Hampton Tp. Sanitary Authority, 661A.2d459(Pa.Cmwlth.1995). 48. 53Pa.C.S.§5607(d)(31). 49. 53Pa.C.S.§5607(d)(9). 
	. Patton-Ferguson Joint Authority v. Hawbaker, 322A.2d783,14Pa.Cmwlth.402(1974). 51. 53Pa.C.S.§5612(a.1). 
	52. 
	52. 
	52. 
	Municipal Authority of City of Monongahela v. Carroll Tp. Authority, 555A.2d264,123Pa.Cmwlth.615(1989). 

	53. 
	53. 
	See White Rock Sewage Corp. v. Township of Monroe, 465A.2d102,77Pa.Cmwlth.119(1983). 

	54. 
	54. 
	Northampton, Bucks County Mun. Authority v. Bucks County Water and Sewer Authority, 508A.2d605,96Pa.Cmwlth.514 


	(1986). 55. 66Pa.C.S.§507. 
	56. White Rock Sewage Co. v. Pennsylvania Public Utility Com’n, 578A.2d984,133Pa.Cmwlth.608(1990). 57. 53Pa.C.S.§5607(d)(24(iv). 
	58. 53Pa.C.S.§5607(d)(12),(14);53Pa.C.S.§5608. 
	59. Pa.Const.art.III,§31;see Beam v. Borough of Ephrata, 149A.2d431,395Pa.348(1959). 60. 53Pa.C.S.§§8001-8271. 61. 53Pa.C.S.§5607(d)(16). 62. 53Pa.C.S.§5612. 63. 53Pa.C.S.§5611. 64. 53P.S.§1003;71P.S.§1618;seeMechanicalContractorsAss nofEasternPennsylvaniav.SoutheasternPennsylvania 
	Transp.Authority,654A.2d119(Pa.Cmwlth.1995). 65. 53P.S.§10303(a)(4). 66. 53P.S.§3102.502. 
	SOLICITOR’SHANDBOOK 
	Febru ry2019 



	XIX ThePlanningCommission andtheComprehensivePlan 
	XIX ThePlanningCommission andtheComprehensivePlan 
	DavidR.Getz,Esquire (updated December 2014) 
	Wix,Wenger&Weidner 508NorthSecondStreet Harrisburg,PA17108-0845 717-234-4182 
	dgetz@wwwpalaw.com 

	Animportantcomponentofanymunicipality'sresponsibilitiesinreviewinglanddevelopmentandsubdivision submissionsisthereviewandadviceprovidedbytheplanningcommission.Thisarticlewilldiscussthe establishmentofaplanningcommission,examineitsresponsibilities,andconcludewithananalysisoftheplanning commission'sdutiesinpreparingthemunicipality'scomprehensiveplan. 
	EstablishmentofaPlanningCommission 
	EstablishmentofaPlanningCommission 
	ThePennsylvaniaMunicipalitiesPlanningCode(MPC)permitsamunicipalitytocreateaplanningagency,which cantaketheformofaplanningcommission,aplanningdepartment,oraplanningcommitteeofthegoverning body.Mostlocalgovernmentshavecreatedplanningcommissions.Thecreationofaplanningcommissionis governedbyMPCSections201to211.Theplanningcommissionmusthavebetweenthreeandninemembers.Membersmaybecompensatedataratenottoexceedthatofthegoverningbody,andmaybereimbursedfor necessaryandreasonableexpenses.Themunicipality'sgoverningbodya
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	PowersandDutiesofthePlanningCommission 
	PowersandDutiesofthePlanningCommission 
	Thepowersanddutiesoftheplanningcommissionaresetbythegoverningbody.TheMPCrequirestheplanning commission,attherequestofthegoverningbody,topreparethecomprehensiveplanforthedevelopmentofthe municipalityandpresentitfortheconsiderationofthegoverningbody,andtomaintainandkeeponfilerecordsof itsactions,whichrecordsandfilesmustbeinthepossessionofthegoverningbody.Thegoverningbodymayalso requesttheplanningcommissiontoperformnumerousotheractivities,includingthefollowing: 
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	• 
	• 
	• 
	makerecommendationsconcerninganofficialmap; 

	• 
	• 
	prepareandpresentforconsiderationbythegoverningbodyzoning,subdivision,landdevelopment,and plannedresidentialdevelopmentregulations,buildingandhousingcodes,andenvironmentalstudies; 

	• 
	• 
	submittothegoverningbodyarecommendedcapitalimprovementsprogram; 

	• 
	• 
	prepareandpresenttothegoverningbodyofthemunicipalityawatersurvey; 

	• 
	• 
	holdpublichearingsandmeetings; 

	• 
	• 
	presenttestimonybeforeanyotherboard;and 


	• enteruponlandtomakeexaminationsandsurveyswiththeconsentoftheowner.
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	ConductofMeetingsandFunctionsofaPlanningCommission 
	ConductofMeetingsandFunctionsofaPlanningCommission 
	Typically,agoverningbodywillempowertheplanningcommissiontoreviewallsubdivisionandlanddevelopment applicationsthataresubmittedtothemunicipality.Theplanningcommissionnormallyreceivesinputfromthe municipality'sprofessionalengineerandotherstaffmembersconcerningtechnicalcompliancewiththe municipality'scodesandordinances.Theplanningcommissionthenconsiderseachapplicationatapublicmeeting. 
	MeetingsoftheplanningcommissionaregovernedbytheSunshineAct.Therefore,theplanningcommissionmust advertisethedatesofitsmeetings,itmustdeliberateandvoteinpublic,anditmustallowpubliccommenton proposedplans.Whenconsideringanapplicationfortentativeapprovalofaplannedresidentialdevelopment pursuanttoArticleVIIoftheMPC,thegoverningbody,ortheplanningcommissionifdesignated,mustholdapublic hearingpursuanttopublicnotice.Asstatedpreviously,theplanningcommissionmustmaintainpublicrecordsof itsactivities. 
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	Thegoverningbodyusuallydirectstheplanningcommissiontomakerecommendationstothegoverningbodyon subdivisionandlanddevelopmentapplications.However,thegoverningbodymaydelegateactualapproval authoritytotheplanningcommission,althoughinpracticethisdelegationisrare.Thegoverningbodyoften requiresapplicantsseekingspecialexceptionsfromthemunicipality'szoninghearingboardtoappearbeforethe planningcommission,andrequirestheplanningcommissiontomakearecommendationtothezoninghearing board.Theplanningcommissionrecommendationsa
	10
	11
	orthezoninghearingboard.
	12

	Inadditiontoactingonsubdivisionandlanddevelopmentapplications,theplanningcommissionisrequiredto reviewthemunicipality'sofficialsewagefacilitiesplanrequiredbythePennsylvaniaSewageFacilitiesAct, commonlyreferredtoasAct537.TheplanningcommissionmustreviewtheAct537planandanyofficialplan revisionstoensureconsistencywiththemunicipality'sprogramsofplanningforthearea.Thisreviewmustbe transmittedtotheDepartmentofEnvironmentalProtection(DEP).DEPwillnotactonanofficialplanoranofficial 
	13
	14
	planrevisionwithoutevidenceofplanningcommissionreview.
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	AdvisorstothePlanningCommission 
	AdvisorstothePlanningCommission 
	Theplanningcommissionmaynothireconsultantsonitsowninitiative,asitisnotauthorizedtoexpendpublicfunds. However,thegoverningbodyofthemunicipalitymayemployadministrativeandtechnicalservicestoassistthe planningcommissionincarryingoutitsresponsibilities.Thisassistancemayincludereceivingservicesfromthe countyplanningagency,withtheconsentofthegoverningbody.Theplanningcommissionmayacceptandutilize funds,personnel,andotherassistancefromthecounty,thecommonwealth,orthefederalgovernment,orfrom privatesources,againwithth
	16
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	TheComprehensivePlan 
	TheComprehensivePlan 
	Assuggestedbyitsname,acomprehensiveplanisanexhaustiveevaluationofthepast,presentandfuturelanduse anddevelopmentneedsanddesiresofamunicipality.TheMPCisclearthattheplanningcommissionisrequiredto preparethecomprehensiveplan.TheplanningcommissionshouldbeguidedinitstaskbyArticleIIIoftheMPC, whichsetsforththeprocedurethattheplanningcommissionandthegoverningbodymustfollowincreatingand enactingthecomprehensiveplan. 
	19
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	Thecomprehensiveplanmayincludetextualmatter,maps,andcharts,andmustinclude,butneednotbelimitedto, severalbasicelementssetforthintheMPC.Theseelementsinclude: 
	20

	• 
	• 
	• 
	astatementofobjectivesofthemunicipalityconcerningitsfuturedevelopment; 

	• 
	• 
	aplanforfuturelanduse; 

	• 
	• 
	aplantomeetthehousingneedsofpresentresidentsandthosepersonsanticipatedtoresideinthe municipality; 

	• 
	• 
	aplanforthemovementofpeopleandgoods; 

	• 
	• 
	aplanforcommunityfacilitiesandutilities; 

	• 
	• 
	astatementoftheinterrelationshipsamongthevariousplancomponents; 

	• 
	• 
	adiscussionofshort-andlong-rangeplanimplementationstrategies; 

	• 
	• 
	astatementindicatingthecompatibilityoftheplantocontiguousmunicipalities,orastatementindicating howthemunicipalityintendstobufferortransitionitsuseswithdisparateuses,andthattheplanis generallyconsistentwiththecountycomprehensiveplan;and 

	• 
	• 
	aplanfortheprotectionofnaturalandhistoricresourcestotheextentnotpreemptedbyFederalorState law,includingbutnotlimitedtowetlandsandaquiferrechargezones,woodlands,steepslopes,prime agriculturalland,floodplains,uniquenaturalareas,andhistoricsites. 


	Thecomprehensiveplanmustalsoincludeaplanforthereliablesupplyofwater,consideringcurrentandfuture waterresourcesavailability,uses,andlimitations.AnysuchwaterplanmustbeconsistentwiththeStateWaterPlan andanyplanadoptedbyariverbasincommission.Thecomprehensiveplanmayalsoincludeaplanforenergy conservation.Incarryingoutitstaskofpreparingthecomprehensiveplan,aplanningcommissionmustmake surveys,studiesandanalysesoftrendsinhousing,demographicsandeconomics;landuse;transportationand communityfacilities;naturalfeaturesaf
	21
	22
	prospectsforfuturegrowthinthemunicipality.
	23

	Oncetheplaniscompleted,butbeforeitisadoptedbythegoverningbody,themunicipalitymustforwardacopy oftheplantothecountyplanningagency,allcontiguousmunicipalitiesandthelocalschooldistrict,forreviewand comment.Theplanningcommissionisrequiredtoholdatleastonepublichearingpursuanttopublicnotice beforeforwardingtheproposedcomprehensiveplantothegoverningbody.Thegoverningbodymustthenhold anotherpublichearing,pursuanttopublicnotice,beforeproceedingtovoteontheplan.If,afterthepublic hearing,theproposedplanissubstantiallyre
	24
	25

	Typically,thecompletedcomprehensiveplanbecomesthebasisforadjustmentstothezoningandsubdivision ordinancesandthezoningmap.Otherordinancesmayneedtobeenactedorrevisedtoeffectuatethegoalsofthe comprehensiveplan.Afteracomprehensiveplanisadopted,thegoverningbodymustsubmitplansfornewor alteredstreets,publicgrounds,publicstructures,waterlinesandsewerfacilitiesandamendmentstothezoningor subdivisionordinancestotheplanningcommissionforanadvisoryreportwhethertheproposedactionisin accordancewiththecomprehensiveplan.Theco
	26
	27
	28
	29
	withthecountycomprehensiveplanandcompatiblewiththecomprehensiveplansofabuttingmunicipalities.
	30

	Act68alsopermittedmunicipalitiestojointogethertoformamulti-municipalplanningagencyandthentojointly prepareacomprehensiveplan.Thisallowsmunicipalitiestoconsiderissuesofcommoninterest,includingmatters 
	suchasagriculturalandopenspacepreservation,naturalandhistoricresources,transportation,housing,and economicdevelopment.Thezoningordinancesofeachmunicipalitymustthenbeconsistentwiththemulti
	31
	-
	municipalcomprehensiveplan.
	32

	Obviously,preparingacomprehensiveplanisamassiveundertaking.Therearehugedemandsplacedonthe municipality'sprofessionalstaffingatheringalloftherequisiteinformation.Becausemostmunicipalstaffsarebusy withtheday-to-dayfunctionsofgovernment,manymunicipalitiesretaintheservicesofaconsultanttoguidethe planningcommissionandthemunicipalitythroughthecomprehensiveplanprocess.Mostmunicipalitiespreparea comprehensiveplanaboutonceadecade,andtheMPCrequiresthatthecomprehensiveplanbe“reviewed”atleast onceevery10years.Withimpro
	33

	Thisauthorservedaschairmanofhistownship'splanningcommissionwhenitwaspreparingacomprehensiveplan. Inordertofosterpublicinvolvementinandsupportoftheprocess,thegoverningbodycreatedalarge comprehensiveplancommitteeconsistingoftheplanningcommissionandrepresentativesofmanyofthe township scommunityassociations.Allmeetingswereheldpursuanttopublicnoticeinordertocomplyfullywith theSunshineAct.Thecommunityrepresentativescontinuallyinformedtheirrespectiveconstituenciesaboutthe planningprocess,andprovidedfeedbacktotheco

	AdditionalResources 
	AdditionalResources 
	FurtherinformationmaybeobtainedfromDCED,particularlythefollowingpublications: 
	• 
	• 
	• 
	The Planning Commission (PlanningSeries#2),availablefordownloadatdced.pa.gov/publications 

	• 
	• 
	The Comprehensive Plan (PlanningSeries#3),availablefordownloadatdced.pa.gov/publications 
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	JasonM.Hess,Esquire (updated October 2014) 
	Morgan,Hallgren,Crosswell&Kane,P.C. 700NorthDukeStreet P.O.Box4686 Lancaster,PA 17604-4686 717-299-5251 
	jhess@mhck.com 

	ZoningordinancesarecreatedbymunicipalitiesinaccordancewiththeMunicipalitiesPlanningCode(MPC),which providesenablinglegislationforcities,incorporatedtowns,townships,boroughsandcountieswiththeexceptionof PhiladelphiaandPittsburgh.Thenecessaryandimplicitpolicepoweroflocalgovernmentstopromotepublic health,safety,moralsandwelfareprovidestheconstitutionalfoundationunderlyingallzoninglaws.Hence,wherea zoningrestrictiondoesnotunreasonablyrestrictpropertyrightsandthereisarationalrelationshipbetweena zoningrestrictio
	1
	2
	3

	Theabilityofmunicipalitiestoexercisetheirpolicepowerthroughtheuseofzoningordinancesisnolonger disputed.Zoningenablingactsarethereforeliberallyconstruedtoprovidemunicipalitieswithwidelatitudetoenact suchlegislation.Onceenacted,however,whereambiguityexists,zoningordinanceprovisionswillbeconstruedin favorofpropertyownerstoallowthebroadestpossibleuseoftheirproperty.
	4
	5

	Theresponsibilityforenacting,orrefusingtoenactzoningordinances,liesexclusivelywiththemunicipalgoverning body.Zoningandrezoningisapurelylegislativefunctionwithwhichthecourtslacktheauthoritytointerfere, exceptwhereazoningclassificationclearlyhasnosubstantialrelationtopublichealth,safety,moralsorgeneral welfare.Likewise,countyzoningordinancesareinapplicabletolocalmunicipalitieswhichhaveenactedtheirown zoningordinances,andthecountyinwhichamunicipalityissituatedlackstheauthoritytodirectthemunicipalityto alterits
	6
	7
	8

	Zoningordinancesusuallycreatedistrictsandimposerestrictionsonthetypesofusespermittedwithineach district,aswellasthesize,constructionandlocationofbuildingsandotherimprovements.Suchordinancesmay regulatethepopulationdensityandintensityofuses,aswellaspreservenaturalresources,historicareasandopen spaces.Thevariouszoningdistrictswithinthemunicipalitymustbedescribedonamapmadepartofthezoning 
	9
	ordinance.
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	Purpose 
	Purpose 
	AsdescribedintheMPC,thereareamultitudeofspecificpurposeswhichzoningordinancesmayservetofulfill withinthegeneralmantleofpromotingthepublichealth,safety,moralsandwelfare.Forexample,ordinancesmay bedesignedtopromote,protectandfacilitateemergencymanagementpreparednessandoperations,national defensefacilities,adequatelightandair,policeprotection,vehicleparkingandtransportation,sewage,watersupply, schools,forests,recreationalfacilities,wetlands,aquifers,forestsandfloodplains.Zoningordinancesmaybeusedto preventover
	11
	municipality.
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	Procedure 
	Procedure 
	Theinitialstudies,surveysandrelatedworknecessaryforthecreationofthetextandmapofaproposedzoning ordinancearetobeconductedforthemunicipalgoverningbodybyitsadvisoryplanningagency.Thispreliminary workmustbediscussedinatleastonepublicmeetingpursuanttopublicnotice. Beforevotingontheenactment, thegoverningbodyofthemunicipalitymustholdapublichearingfollowingpublicnotice.Additionally,the pertinentcountyplanningagencymusthavebeengivenatleast45daystoreviewandmakerecommendations 
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	regardingtheproposedordinancepriortothepublichearing.Thevotemustbetakenwithin90daysafterthelast publichearingandwithin30daysafterenactment,acopyofthezoningordinancemustbeforwardedtothe countyplanningagency.Theproceduresfortheenactmentofamendmentstozoningordinancesaresimilarto thosepertainingtooriginalzoningordinances,requiringbothapublichearingandcountyplanningcommission reviewpriortoordinanceadoption.Incontrasttooriginalzoningordinances,however,amendmentsarenot requiredtobepreparedinitiallybytheplanningage
	13
	14
	15
	publichearing.
	16


	ChallengestoZoningOrdinances 
	ChallengestoZoningOrdinances 
	ProceduralTheamendmentstotheMPCenactedpursuanttoAct39of2008changedtherulesforchallengingthe validityofazoningordinanceonproceduralgrounds.Whereasproceduralvaliditychallengeswerepermittedtobe filedwiththezoninghearingboardpriortoAct39,theymaynowbefiledonlywiththecourtofcommonpleasin resolutions,maps,etc.).Appealsmustbetakenwithin30daysfromtheintendedeffectivedateofthechallengedordinance.Act39of 2008alsoaddedaprovisionallowingthegoverningbodyoranyresidentorlandownerofthemunicipalityto publishoptionalnoticetha
	accordancewithSection5571.1oftheJudicialCode(relatingtoappealsfromordinances,
	17
	18
	19
	publicationofnoticeshallbedismissed,withprejudice,asuntimely.
	20


	SubstantiveAlandownerseekingtochallengethevalidityofazoningordinanceormaponsubstantivegrounds maysubmitawrittenrequestforacurativeamendment,presentingthemattersatissueandplansdescribingthe proposeddevelopment,tothegoverningbodyofthemunicipality.Publichearingsontherequestedamendment mustcommencewithin60daysofthesubmittal.Followingthepresentationofevidence,thegoverningbodymay acceptthecurativeamendment,adoptanalternativeamendmentorrejecttherequestaltogether.Avalidity challengemayalsobemadetothemunicipalzoning
	21
	22
	23
	24
	25
	theplanneddevelopment.
	26


	ConfiscatoryZoning 
	ConfiscatoryZoning 
	Allzoninginvolvesgovernmentaldiminutionofsomeprivatepropertyrightswithoutcompensation,butazoning ordinancethatis“clearlyarbitraryandunreasonableandwithoutsubstantialrelationtopublichealth,safety,morals, orgeneralwelfare”maybedeclaredconstitutionallyinvalid,andalandownerwhosepropertyrightsareunreasonably restrictedbysuchanordinanceisentitledtorelief.Thequestionofwhenzoningrestrictionsbecomesoonerousas toconstituteatakingandthereforerequirecompensationisadifficultone.SincethisissueisderivedfromtheFifth Amendm
	27
	28
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	Providinga“FairShare”ofUses 
	Providinga“FairShare”ofUses 
	Justasundulyrestrictivezoningordinancesaredeemedunconstitutional,sotooarethosezoningordinancesthat servetounjustlyexcludecategoriesofpeoplewhomaydesiretolivewithinthemunicipality.Althoughtheright ofthecommunitytoexcludeusesfromselectedzoningdistrictswasfirmlyestablishedwhenlanduseregulation wasfirstcreated,theabilitytobanlegitimateusesfromtheentiremunicipalityisprohibitedasaviolationofthe“fair share”principle.Municipalitiesmaybeheldinviolationofthe“fairshare”principleeveniftheyonlypartially excludeause,
	30
	31
	ifsuchpartialexclusionconstitutesselectiveadmission.
	32
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	Forazoningordinancetobedeclaredunconstitutionalonthisbasis,eitheradejureordefactoexclusionmustbe foundtoexist.Adejureexclusionoccurswheretheordinance,onitsface,totallyprohibitstheuse.Adefacto exclusioniscreatedwheretheordinancestatesthattheuseispermitted,butwhenapplied,theordinanceservesto prohibitit.Inresolvingtheissueofadefactoexclusion,thepercentageoflandavailableunderthezoning ordinancefortheallegedexcludedusemustbeevaluatedinlightofregionalandmunicipalpopulationgrowth,the totalamountofundevelopedlandwi
	33
	34
	35
	36
	everypossibleplanningvariationorcombinationofcommercialuses.
	37

	Zoningordinances,likeotherlegislativeenactments,arepresumedvalidandconstitutional,andtheburdenprovingotherwiseisonthechallenger.However,onceachallengetothepresumptionofthevalidityofan ordinancedemonstratesthattheordinanceexcludesalegitimateuse,theburdenshiftstothemunicipalitytoshow safetyandwelfare.
	of
	38
	thattheexclusionbearsasubstantialrelationshiptothepublichealth,
	39


	RelieffromZoning 
	RelieffromZoning 
	Apropertyownercansecurerelieffromzoningrestrictionsbyapplyingfororestablishingaspecialexception, conditionaluse,variance,nonconforminguseorvestedright.Aspecialexceptionwillbegrantedbythezoning hearingboardiftheapplicantdemonstratesthattheproposedusemeetsthespecificandobjectiverequirements foraspecialexceptionundertheapplicablezoningordinance,unlessitcanbeshownbyanypartyobjectingtosuch usethatitwillcreateanunusualburdenonthepublichealth,safetyorwelfare.Aconditionaluseisestablishedin thesamemannerasaspecialex
	40
	thanthezoninghearingboard.
	41

	Reliefinthenatureofavariancerequirestheapplicanttodemonstratetothezoninghearingboardthattheunique characteristicsofthesubjectpropertywouldcreateanunnecessaryhardshipwerethezoningrestrictionsappliedto it.Theapplicantmustalsoshowthatthehardshipwasnotself-imposed,thatthereliefrequestedistheminimum necessarytoavoidthehardshipandthatitwillneitheraltertheessentialcharacteroftheneighborhoodnorunduly burdenthepublicwelfare.Thesetraditionalrequirementsforavariance,however,maybeavoidedwherethe 
	42
	reliefsoughtissominorastobedeminimus.
	43

	Relieffromzoningrestrictionscanalsobeobtainedbyestablishingthatthesubjectuse,lotorstructureisvalidly nonconforming.Inordertoqualifyforthisstatus,theusemusthavebeenlawfullyinexistenceatthetimeof enactmentofazoningordinanceprohibitingsuchuse.Wherealegalnonconforminguseexists,theproperty 
	44
	ownerhasaconstitutionalrighttocontinuesuchuseuntilsuchtimeastheuseisabandoned.
	45

	Avestedrighttoviolateazoningordinancemayresultfromtheissuancebythemunicipalityofapermitto proceed,notwithstandingthezoningprohibition.Generally,sucharightcanbeestablishedwheretheapplicant exercisedduediligenceandgoodfaithinattemptingtocomplywiththeordinance,andexpendedsubstantial unrecoverablefundsinrelianceonthepermit.Otherrelevantfactorsincludetheexpirationwithoutappealofthe periodduringwhichanappealcouldhavebeentakenfromtheissuanceofthepermit,aswellastheinsufficiency ofevidencetodemonstratethatthepublich
	46
	47
	48
	propertyingoodfaithrelianceonthevalidityoftheuse.
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	ZoningEnforcement 
	ZoningEnforcement 
	Amunicipalitymayinitiateenforcementproceedingsforviolationsofitszoningordinancebysendingan enforcementnoticetothelandownerwhichdetailstheviolations,includingcitationstoapplicablesectionsofthe zoningordinanceandadescriptionofhowthezoningprovisionhasbeenviolated,setsforththedatebywhich compliancemustbecommencedandcompleted,andgivesnoticeoftherighttoanappealtothezoninghearing 
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	board.Failureofalandownertoappealanenforcementnoticesettingforthallrequiredinformationresultsina conclusivedeterminationthatthelandownerviolatedthezoningordinance.Uponafailureofthelandownerto appeal,oradenialoftheappealbythezoninghearingboard,themunicipalitymayfileacivilcomplaintwiththe magisterialdistrictcourtand,uponafindingofliability,recoveracivilpenaltyupto$500,pluscourtcostsand reasonableattorneyfees,
	50
	51
	52
	orfileanactioninequitytoenjointhelandownerfromcommittingfurtherviolations.
	53


	AdditionalInformation 
	AdditionalInformation 
	FurtherinformationregardingPennsylvaniazoninglawmaybefoundinthefollowingtreatises:R.Anderson,Law of Zoning in Pennsylvania,1982andSupp.,1992;andR.Ryan,Pennsylvania Zoning Law and Practice,2ndEdition,1981 andSupp.,2014. 
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	Whatfollowsisasummaryoftheproceduralrulesandissuesthatmunicipalsolicitorsandzoninghearingboard solicitorsregularlyencounterinthecourseofzoninghearingboardproceedingsandappealstherefrom.This summaryreflectsrecentamendmentstotheMunicipalitiesPlanningCode(MPC).Itisnotintendedasa comprehensivetreatmentofzoninghearingboardpractice.Rather,itisanefforttosetforthareasofthatpractice whichseemmostlikelytobeofinteresttomunicipalsolicitors.And,ithighlightssomeoftheareaswherethe provinceofzoninghearingboards,ontheonehan
	Thoughindependentdecisionmakers,zoninghearingboardsarecompletelydependentfortheirsustenanceupon themunicipalityinwhichtheyserve.Thegoverningbodyappointszoningboardmembers,providesthemwith quarters,assignsofficestafftoprovideadministrativeassistance,financestheiroperationsandpresentsthemwith theordinancethatguidestheiractionsandoftentheiroperatingformsandprocedures.Asolicitorcanonoccasion provideinsightsandadvicetotheofficialshecounselsthatwillenhancetheoperationofthezoninghearingboard and,inturn,theadminist
	OrganizationalMatters 
	OrganizationalMatters 
	FormationThestatutoryframeworkfortheorganizationandpracticeofmunicipalzoninghearingboardsisfound intheMPC.Eachmunicipalitythathasenactedazoningordinancemustcreateazoninghearingboard.Zoning hearingboardsarequasi-judicial,administrativebodies.Assuch,theymustnotonlybeunbiased,butalsoavoid eventheappearanceofbias.Ex-partecontactwithanypartyoritsrepresentativeisforbidden.Municipalsolicitors willdowelltocautionthemunicipalofficialstheyrepresentagainstmeetingprivatelywithboardmembersinan efforttoinfluencetheoutcom
	1
	2
	3
	4

	MembersandOfficersTheboardmayconsistofeitherthreeorfivemembers,atthediscretionofthegoverning body,with3-yearor5-yeartermsofofficestaggeredsothatonetermexpireseachyear.Appointingauthorityis vestedinthegoverningbody.Itmayalsoappointuptothreealternatemembers.Theboardchairmanmay designatealternatememberstoreplaceabsentordisqualifiedmembersandshalldesignatealternatemembersto theextentnecessarytoreachaquorum.Alternatesaretobeseatedinrotationonacase-by-casebasisaccording todecliningseniority.Evenwhennotseated,alte
	5
	6
	7
	8

	Membersandalternatesmustberesidentsofthemunicipalityandholdnootherelectedorappointedofficeinthe municipalitynorbeemployedbythemunicipality.Thecompensationofmembersandalternatesmaybefixedby thegoverningbodyataratenotexceedingthepermissiblelimitoftheirowncompensation.Boardmembers mustfiletheStatementofFinancialInterestprescribedbytheStateEthicsCommissionunderthePublicOfficialand 
	9
	10
	EmployeesEthicsAct,Act170of1978.
	11


	Membersofazoninghearingboardenjoyjudicialimmunityfromsuit.Further,whentheyactingoodfaithand reasonablybelievetheirdecisionisauthorizedbylaw,theyarestatutorilyshieldedfromliabilitybygovernmental officialimmunityeveniftheyreachawronglegalconclusion.Zoninghearingboardmembersmayberemovedby thegoverningbody,following15days priornotice(andafterahearing,ifrequested),formalfeasance,misfeasance 
	12
	13
	ornonfeasanceinofficeorotherjustcause.
	14
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	ProceduralRulesandFormsProceduralrulesandformsconsistentwithapplicablelawsandordinancesmaybe adoptedbytheboard.Perhapsthemostimportantaspectofthispoweristheestablishmentofapplicationforms. Itistheexperienceofsomemunicipalandzoninghearingboardsolicitorsthattheapplicationformsusedbysome municipalitiesareextremelyoutdated.Therefore,thisauthorwillreiteratetherecommendationoftheprevious authorofthischapter-thatmunicipalsolicitorsencouragethegoverningbodiesforwhichtheyservetoauthorize anddirecttheirzoninghearingb
	15

	JointBoardsThoughquiteuncommon,jointzoninghearingboardsmaybecreatedbytwoormore municipalities.MunicipalitiesadoptingajointzoningordinanceunderArticleVIII-AoftheMPCshalleithercreatea jointboardtoadministertheentirejointordinance,orprovideforindividualboardstoadministertheordinanceas 
	16
	topropertieslocatedwithineachparticipatingmunicipality.
	17

	Solicitor,Advisors&OtherAssistanceLegalcounsel,supportstaffandconsultantsmaybehiredbytheboard, whichisauthorizedtofixtheircompensation,thoughtheexpendituresarelimitedtothefundsappropriatedbythe governingbody.Typically,otherthantheboardsolicitor,hiredsupportconsistsonlyofthestenographer contractedtoattendandtranscribehearings.Administrativefunctions,includingtherecordingoftheminutes,are oftenperformedbymunicipalemployees.Themunicipalzoningofficernormallyattendsmeetingsandshouldbe availabletotestifyonbehalfof
	18

	Avoidanceofbiasand/ortheappearanceofbias,essentialtodueprocess,havepromptedthecourtsandthe GeneralAssemblytobarthemunicipalsolicitorfromalsoservingasthezoningboardsolicitor.Further,theonce commonpracticeofthegoverningbodydictatingthechoiceoftheboard'ssolicitorhasbeenheldtobewithout basis.Thesamesortsofconsiderationsalsorequirethezoningboardsolicitortopolitelywardoffrequestsfrom municipalofficialsforadviceonmattersaboutwhichheorshemightbecalledupontoadvisetheboard,orbehindthesceneeffortstoinfluencethatadvice
	19
	20
	-

	ApplicationFees.Reasonablefeestobechargedapplicantsmaybeprescribedbythegoverningbodytodefray boardmembercompensation,noticecostsandadministrativeoverhead;however,feesoftheboard'ssolicitor, engineering,architectural,consultingorexpertwitnesscostsmaynotberecovered.Anapplicationmaybe dismissedforfailuretopaytherequiredfilingfee.Specialprovisionsaddressthedistributionoftheburdenofthe stenographer'sfees.Theappearancefeeistobesharedequallybytheapplicantandtheboard.Oftentimes,the applicant sshareofthestenographer 
	21
	22
	23

	RecordsEachzoninghearingboardmustkeeprecordsofitsbusiness,whichrecordsarethepropertyofthe municipality.Otherthanofficialtranscriptsofhearings,recordsordinarilytaketheformofmeetingminutes recordedandmaintainedbytheboard ssecretary. 
	24


	BoardFunctions 
	BoardFunctions 
	ExclusiveJurisdictionZoninghearingboardsareinvestedwith“exclusivejurisdictiontohearandrenderfinal adjudications”ineightseparatecategoriesofmattersarisingunderlanduseordinancesassetforthunderSection 909.1(a)oftheMPC.Themostfrequentlyheardmattersbeforezoninghearingboardsare: 
	25

	• 
	• 
	• 
	Requestsforspecialexceptionsunderthezoningordinance. 

	• 
	• 
	Applicationsforvariancesfromthetermsofthezoningordinance. 

	• 
	• 
	Appealsfromdeterminationsofthezoningofficer.Amongtheseandofmuchinteresttothemunicipal solicitorareappealsfromthezoningofficer sissuanceofanenforcementnotice. 

	• 
	• 
	Substantivechallengestothevalidityofalanduseordinance.Anexceptiontotheexclusivityrule,these challengesmayalsobebroughtasarequesttothegoverningbodyforacurativeamendmentpursuantto 


	Sections609.1and916.1(a)(2)oftheMPC. 
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	Theothermattersoverwhichzoningboardsaregivenjurisdictionariseunderordinanceprovisionsdealingwith floodplainorfloodhazard,theadministrationoftransferabledevelopmentrights,orsedimentationanderosion controlandstormwatermanagementordinanceprovisionsnotinvolvingasubdivision,landdevelopment,ora 
	plannedresidentialdevelopment,andthezoningofficer spreliminaryopinion.
	26


	ExclusiveProceduresBeingtheexclusiveproceduresforpursuingthesevarioustypesofmatters,afailuretofollow theprescribedmethod,ifraised,willusuallybefatal.Withrespecttozoningenforcementproceedings,failureof thepropertyownertoappealanenforcementnoticetothezoninghearingboardresultsinaconclusive determinationofazoningviolation,fromwhichthepropertyownerisprecludedfromcontestingeitheratthe 
	27
	magisterialdistrictjudgelevelorthecourtofcommonpleasinanactioninequity.
	28

	“Interpretations”Requeststo“interpret”azoningordinanceoutsideofthecontextofanyofthetypesofmatter thattheGeneralAssemblyhasentrustedtozoninghearingboardsareoccasionallyreceived,sometimesbased uponapurportedauthorizationintheapplicationform,orinthezoningordinance.Zoninghearingboardslack 
	jurisdictiontoaddresssuchrequests.
	29

	EnforcementZoninghearingboards,whichexistsolelyasadjudicativebodies,havenoenforcementpowers,even astotheirownpreviouslyissueddecisions.Thepowertoenforceliesinthegoverningbodyoranagenttowhom thegoverningbodydelegatesthatpower–ordinarilythezoningofficer.Enforcementmaytaketheformofrefusal toissuepermits,revocationofpermits,ortheissuanceofanenforcementnotice. 
	30
	31

	ReconsiderationofDecisionsZoninghearingboardslackthepowertoreconsidertheirdecisions.
	ReconsiderationofDecisionsZoninghearingboardslackthepowertoreconsidertheirdecisions.
	32



	AppealPeriod 
	AppealPeriod 
	Generally Appealstothezoninghearingboardmustgenerallybetakenwithin30daysaftertheactionappealed fromorchallenged.Substantivevaliditychallengesbyonedesiringtopreventauseonlandofanothermustawait theapprovalofthatuse,whichthentriggersthe30-dayappealperiod.Thelandowner,however,canmove forwardthecommencementoftheperiodforfilingachallengebyutilizingthepreliminaryopinionprovisionsof 
	33
	34
	Section916.2oftheMPC.
	35

	PartyWithoutNotice Inthecaseofaproceedingtoreverseorlimitanapprovalgrantedanotherwherethe appellantlackednotice,knowledge,orreasontobelievethatsuchapprovalhadbeengiven,the30-dayperiod beginswhentheparty-appellantknew,orshouldhaveknown,oftheactioncomplainedof.Anobjectorfilingan untimelyappealofzoningofficer'sissuanceofapermithasburdenofproofastowhenhereceivednotice.An objectorwhofailedtoexamineapermitwhichheknewhadbeenissuedandreviewcontentsforobjectionable 
	36
	37
	aspectsofpermitwasnotentitledtountimelyappealinwhichtoraisetheseobjections.
	38

	StayofProceedings Thefilingofvariousspecifiedtypesofapplicationsandappealswiththezoninghearing boardwillresultinanautomaticstayofthematterwhichissubjecttotheapplicationorappealduringthe pendencyoftheboard sproceedings.Amongthese(andofparticularinteresttothemunicipalsolicitor)isa landowner sappealfromanenforcementnoticeissuedbythezoningofficer,withitsattendingdelayinthat particularefforttocompelcompliancewiththezoningordinance. Relieffromthestayispossibleifimminentperil tolifeorpropertywouldresult.Oncethesta
	39
	petitionthecourtforastay.
	40


	Hearings 
	Hearings 
	PublicNotice Hearingsmustbeprecededby“publicnotice,”whichshall“statethetimeandplaceofthehearing andtheparticularnatureofthemattertobeconsidered”andbe“publishedonceeachweekfortwosuccessive weeksinanewspaperofgeneralcirculationinthemunicipality.”The“firstpublicationshallnotbemorethan30 daysandthesecondpublicationshallnotbelessthan7daysfromthedateofthehearing.”Additionally,underthe StatutoryConstructionAct,thefirstpublicationmustprecedethehearingdatebyatleast14daysandatleast5 
	41
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	daysmustelapsebetweenthefirstandsecondpublications.Publicnotice,inthecaseofavaliditychallenge,must includenoticethattheordinanceisbeingchallengedandstatewhenandwhererelevantmaterialmaybe 
	42
	examined.
	43

	WrittenNotice/Posting Writtennoticeistobegiventotheapplicant,thezoningofficerandanyotherpersons designatedbyordinanceorwhohavemadeatimelyrequestfornotice.Iftheordinancedoesnotspelloutthetime andmannerinwhichthewrittennoticeistobegiven,theboard'srulesmaydoso.Postingofthewrittennoticeata 
	conspicuousplaceonthesubjecttractatleastoneweekpriortothehearingisalsorequired.
	44

	NoticeMandatoryAsnoticerequirementsaremandatory,afailuretocomplymayresultintheboard'sdecision 
	beingdeclaredanullity.
	45

	DescriptionofReliefSoughtApplicationformsoftenmischaracterizethetechnicalnatureofthereliefsought, which,ifrepeatedinthenotice,maycauseittobefatallydefective.Thiscanbeavoidedbyincludinginthenoticea “reasonablyaccuratedescriptionoftheactivityorstructurewhichtheapplicantwishestoinstituteorerect.”If mistakesarediscoveredintheapplicationwithrespecttothereliefrequired,theapplicationshouldbeamendedat thehearing,andobjectors,whomighthavebeenmisledbytheinaccuratecharacterizationofthenatureofrelief, mustbegivenafairo
	providedtotheopponents.
	46

	TimingThefirsthearingmustbeheldwithin60daysofthereceiptoftheapplication,unlessextendedinwritingby theapplicant.Section916.1oftheMPC,whichdealswithsubstantivevaliditychallenges,doesnotrepeatthe“in 
	47
	writing”requirement.
	48


	Decisionsmustberenderedwithin45daysofthelasthearing,unlessextendedinwritingbytheapplicant,orin thecaseofsubstantivevaliditychallenges,bymutualconsentofthelandownerandthemunicipality. 
	49
	50

	Theapplicantmustcompletethepresentationofhiscase-in-chiefwithin100daysofthefirsthearing.Further,the boardorhearingofficermustassurethattheapplicant,uponrequest,receivesatleast7hoursofhearingwithinthat 100-dayperiod.Opponentsmustcompletethepresentationoftheiroppositionwithin100daysofthefirsthearing heldafterthecompletionoftheapplicant scase-in-chief.Anapplicantmaybegrantedadditionalhearingsto completehiscaseinchief,iftheobjectorsaregrantedanequalnumber.Objectors,withtheconsent,writtenoron therecord,oftheappl
	theapplicantisgrantedanequalnumberinrebuttal.
	51

	DeemedApprovalsandDenialsExceptinthecaseofasubstantivevaliditychallenge,a“deemedapproval”ofthe applicationwillresultwhereazoningboardfailstomeetthe45daydecisionaldeadline,orfails“tocommence, conductorcompletetherequiredhearing”withintheapplicabletimeperiodsunlesstheapplicanthasagreedtoan extensioninwritingorontherecord.Inthecaseofasubstantivevaliditychallengea“deemeddenial”ofthe challengewillresultwhereaboardfailstocommencethehearinginatimelyfashion,orfailstorenderatimely decisionunlessthetimehasbeenextende
	52
	53
	54

	Parties 
	Parties 
	Appellants/Applicants
	55

	• Landowners. Affectedlandownersmayfilevaliditychallengesonsubstantivegroundsorapplicationsfor varianceand/orspecialexceptions,aswellasappealfromadversedecisionsofthezoningofficer, Theterm“landowner” meansthe“legalorbeneficial”ownerofpropertyandincludesanypartyunderanoptionorcontractto purchasethesubjectproperty,alesseeoftheproperty,ifauthorizedbytheowner,andany“otherperson 
	municipalengineer,ortheofficialadministeringtransferabledevelopmentrights.
	56

	havingaproprietaryinterest”intheland.
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	• Municipal Officials. Anofficeroragencyofthemunicipalitymaymakechallengestolanduseordinances onsubstantivegroundsaswellasappealvarioussortsofdeterminationsbythezoningofficeror 
	municipalengineer,beforetheboard.
	58


	Others 
	• 
	• 
	• 
	Persons Affected. Anypersonaffectedbytheapplicationwhohasmadeatimelyappearanceofrecord maybecomeaparty,asmayanyotherpersonincludingcivicorcommunityorganizationswhoare board.Statusasapartybeforeazoninghearingboardcommonlyarisesin connectionwiththeissueofthestandingtoappealfromanadversedecision. Theoutcomemaydepend whetherornotthepersonattemptingtoappealhasenteredanappearancebeforetheboard.Unlessthe boardrequiresthatpartiesentertheirappearanceonwrittenformsprovidedbytheboard(whichitmay dounderSection908(3)),t
	permittedtoappearbythe
	59
	appearancebyanearbylandowner,soastoqualifyasapartyappellant.
	60

	61


	• 
	• 
	The Municipality. Themunicipalityisapartytoeveryhearingbeforethezoninghearingboardina Statusasaparty setsthestageforamunicipalitytoappealtocourtfromadecisionwithwhichitdisagrees,aswellasfor Althoughthemunicipalityis automaticallyapartytoaboardproceeding,municipalandboardsolicitorsshouldtakecautiontoavoid theappearanceofmunicipalofficialstostateconcernsaboutpendingapplicationswithoutpresentingany evidenceorlegalauthoritytosupporttheirpositions. 
	proceedinginitiatedbyanotherpartyregardlessofwhetheritchoosestoparticipate.
	62

	interventioninanappealtothecourtofcommonpleastakenbyanother.
	63




	ConductoftheHearingOathsmaybeadministeredandsubpoenasmaybeissuedbythechairman.Itisalso commonforoathstobeadministeredbyastenographerwhoisanotarypublic.Representationbycounsel,aswell asanopportunitytopresentevidenceandargumentandcross-examineadversewitnesses,isauthorized.Hearings aremuchmorecasualthanatrialincourt. Formalrulesofevidencedonotapply,butirrelevant,immaterialorunduly repetitiousevidencemaybeexcluded.Often,however,theinformalityiscarriedtoofaras,forexample,whenan applicant scounselstatesthecaseint
	64
	Thisisrisky,ascounsel sstatements,withoutthepresentationofsworntestimony,donotconstituteevidence.
	65

	Theboardmustkeepastenographicrecordoftheproceedings.Asthisrequirementismandatory,arecordkept byanyotherpartyorpersonpresentatsaidproceedingsmayproperlyberejectedbythecourtasanofficial stenographicrecordoftheproceedingsbeforeazoninghearingboard.Therequirementmaybewaivedbythe applicant,however.Althoughnormallythestenographicrecordistranscribedonlywhenanappealisfiledasa costsavingmeasure,thereareotherinstancesinwhichatranscriptmaybewarranted.Sometypesofrelief,suchas specialexceptions,areparticularlyfactsensiti
	66
	67
	68

	Asacorollarytotheneedforimpartiality,itisimproperfortheboardtocommunicatewithaparty,ortoinspectthe sitewithaparty,ortakenoticeofcommunications,reportsandmemoranda(exceptthosefromthesolicitor),unless 
	allpartiesareaffordedanopportunitytobeinvolved.
	69

	QuorumThequorumnecessaryforahearingorboardactionisnotlessthanamajorityofallofthemembersofthe board.Wheretwomembersofathree-memberboardremainedaftertheresignationofthethirdpriortothe hearingthenheldthehearingandrenderedthedecision,thematterwasheardanddecidedbyamajorityofaduly constitutedboard.Ifalternatesexist,
	70
	71
	thechairmanmustdesignateasmanyasarenecessarytoreachaquorum.
	72
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	HearingOfficerTheboardisauthorizedtodesignateoneofitsnumbersoran“independentattorney”asahearing officertoconductanyhearing.Unlessthepartieshavestipulatedthathisdecisionisfinal,thehearingofficer s reportandrecommendationsaretobemadeavailabletothepartieswithin45daysafterthelasthearing.The partiesmaythenmakewrittenrepresentationstotheboardpriortofinaldecisionorentryoffindings,which,inturn, 
	73
	mustfollowthereportandrecommendationsbynomorethan30days.
	74

	RealityAzoninghearingboardhearinghasbeencharacterizedas“somethingofacrossbetweenatownmeeting andajudicialhearing.”Thetownmeetingaspectisatleastpartlyduetoacommonlackofunderstandingof zoninglaw,aswellasafailuretoappreciatethatzoninghearingboardsdonotlegislate,butratherarerequiredto applythelaw,asestablishedbythegoverningbodyinthezoningordinance,bythelegislatureintheMPCandby courtdecisions.Applicantsandobjectorsalikeareoftencompletelyunpreparedtoaddresstheevidentiaryand legalmatterstheboardmustdecide.Although
	75



	Decisions 
	Decisions 
	TimingUnlesstheapplicanthasagreedtoanextensionoftime,inwritingorontherecord,decisionsmustbe renderedwithin45daysafterthelasthearing.Theconsequenceofafailuretocomplywiththisrequirementisthe applicationbeingdeemedtohavebeenapproved,exceptinthecaseofsubstantivevaliditychallenges,inwhich casefailuretomeetthedeadlineresultsinadeemeddenial.Considerationshouldbegiventotheuseofpre-printedextensionformsfortheapplicanttosigntosignifyhisagreementineverycasewheretheapplicantagrees toanextension,inordertoavoidalaterclai
	76

	Form&ContentsZoninghearingboarddecisionsmustbeinwriting.Wherethereliefsoughtisdeniedorwherethe applicationiscontested,findingsoffactandconclusionsbasedthereonmustaccompanythedecision.General conclusorystatementsaretobeaccompaniedbyfindingsoffactthatsupportthem.However,theMPCdoesnot callforadeemedapprovaloftheapplicationifthedecisiondoesnotmeettheseformalrequirements,solongasitis renderedinatimelyfashion.Infact,adecisioncommunicatedinwriting,notsupportedbywrittenfactsand findings,isstilladecisionrenderedwith
	77
	78
	79
	specificenoughtoaffordanaggrievedpartyasufficientbasistoformandarticulateanappeal.
	80
	recommendedamendmentstotheordinance.
	81

	DeliveryAcopyofthedecisionmustbemailedordeliveredpersonallytotheapplicantnotlaterthanthedayafter thedecisionismade.Allotherpersonswhofiledtheirnamesandaddresseswiththeboardmustreceivenoticeof 
	thedecisionandwhereitmaybeexamined.
	82


	SunshineAct 
	SunshineAct 
	Azoninghearingboardisan“agency”andsubjecttotheSunshineAct.However,becauseitisperforminga quasi-judicialfunction,deliberationsmaybeconductedinprivateexecutivesessions,asconfirmedbythePennsylvania SupremeCourtin2003inKennedy v. Upper Milford Tp. Zoning Hearing Bd. InKennedy,theSupremeCourtupheld whatitconsideredtobetheexpresslanguageoftheSunshineActinpermittingquasi-judicialdeliberationsofzoning hearingboardstooccurinexecutivesession.Furthermore,theSunshineActrequiresonlythatformalactionon 
	83
	84
	anapplicationbetakenduringapublicmeeting,andthewrittendecisionmaybeexecutedinprivate.
	85
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	AftertheBoard’sDecision 
	AftertheBoard’sDecision 
	AppealstotheCourtofCommonPleas Asthemunicipalityisapartyineverymatterpendingbeforetheboard,it mayappealfromadecisiontowhichitobjects.Itmayalsointerveneinanappealtothecourtofcommonpleas takenbyanother.Within30daysofthefilingoftheappeal,interventionisasofcourse.Municipalsolicitorsshould recognizethatifthemunicipalitydoesnotintervenebeforethecourtofcommonpleasinanotherparty sappeal,it willnotbeaproperpartytoappealtotheCommonwealthCourtifitisdissatisfiedwiththeformer sdecision.This mightresultinthelackofapartya
	86
	87
	88

	ReturnofWritofCertiorariFollowinganappealofitsdecisiontothecourtofcommonpleas,theboardmust respondtothewritofcertiorariissuedbytheprothonotarybyfilingtherecordofitsproceedingswithin20days fromreceiptofthewrit.Generallytheboard ssolicitor,whoseletteroftransmittalshouldincludeanitemizedlist oftheitemsthatareincluded,handlesthisresponse. 
	89
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	XXII SubdivisionandLandDevelopmentOrdinances 
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	Subdivisionandlanddevelopmentordinancesarelocalgovernments mosteffectivetoolincontrollingmunicipal growthanddevelopment.ThepermittedscopeofmunicipalregulationissetoutinthePennsylvaniaMunicipalities PlanningCode(MPC).Thisarticlewillsummarizethebasicelementsofasubdivisionandlanddevelopment ordinancepursuanttotheMPC. 

	AuthoritytoRegulate 
	AuthoritytoRegulate 
	ArticleVoftheMPCauthorizesamunicipalitytoregulatesubdivisionsandlanddevelopments.Inorderto determinewhatcanandshouldproperlyberegulated,initialreferencemustbemadetotheMPCdefinitionsof “subdivision”and“landdevelopment.” 
	Section107(a)oftheMPCdefines“subdivision”as: 
	Thedivisionorre-divisionofalot,tractorparceloflandbyanymeansintotwoormorelots,tracts, parcelsorotherdivisionsoflandincludingchangesinexistinglotlinesforthepurpose,whether immediateorfuture,oflease,partitionbythecourtfordistributiontoheirsordevisees,transferof ownershiporbuildingorlotdevelopment:Provided,however,thatthesubdivisionbyleaseofland foragriculturalpurposesintoparcelsofmorethantenacres,notinvolvinganynewstreetor easementofaccessoranyresidentialdwelling,shallbeexempted.
	1

	Section107(a)oftheMPCdefines“landdevelopment”asanyofthefollowingactivities: 
	1) Theimprovementofonelotortwoormorecontiguouslots,tractsorparcelsoflandforany purposeinvolving: 
	(i) 
	(i) 
	(i) 
	agroupoftwoormoreresidentialornonresidentialbuildings,whetherproposedinitially orcumulatively,orasinglenonresidentialbuildingonalotorlotsregardlessofthe numberofoccupantsortenure;or 

	(ii) 
	(ii) 
	thedivisionorallocationoflandorspace,whetherinitiallyorcumulatively,betweenor amongtwoormoreexistingorprospectiveoccupantsbymeansof,orforthepurpose ofstreets,commonareas,leaseholds,condominiums,buildinggroupsorotherfeatures. 


	2) Asubdivisionofland. 
	3) DevelopmentinaccordancewithSection503(1.1)[dealingwithcertaindevelopmentwhich maybeexcludedfromthedefinitionof“landdevelopment”]. 
	Provisionsregulatingmobilehomeparksmustbesetforthinseparateanddistinctarticlesofanysubdivisionand landdevelopmentordinance.
	2
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	MunicipalRegulation 
	MunicipalRegulation 
	ItisSection501oftheMPCthatauthorizesamunicipalitytoregulatesubdivisionsandlanddevelopments; however,amunicipalityisnotrequiredtodoso.Suchregulationisaccomplishedthroughenactmentofa subdivisionandlanddevelopmentordinancewhichthereaftercontrolstheexerciseofpowersgrantedinArticleV oftheMPC. 
	3

	Theordinancemustrequirethatallsubdivisionandlanddevelopmentplatsbesubmittedtothemunicipalityfor approval.Thegoverningbodymayretaintheauthoritytoreviewandapprovesubdivisionandlanddevelopment proposalsoritmaydelegatesuchauthoritytoaplanningagency.Thedelegationoflimitedauthoritytoaplanning agencyisnolongercommonpracticebecausethepreliminaryapprovalgrantedbytheplanningcommission createsvestedrights. 
	4
	5

	Asdiscussedabove,amunicipalitymayadoptthecounty ssubdivisionandlanddevelopmentordinanceandmay designatethecountyplanningagencyasthebodyforreviewandapprovalofplats.Whengrantingapprovalofa subdivisionorlanddevelopmentplan,thegoverningbodyorplanningagencymaynotexercisepowersthatare withintheexclusivejurisdictionofthezoninghearingboard,suchasthepowertograntalotareavariance. 
	6


	OrdinanceEnactmentProcedure 
	OrdinanceEnactmentProcedure 
	Priortoenactingasubdivisionandlanddevelopmentordinance,thegoverningbodymustholdapublichearingin accordancewiththeMPC.Unlesstheproposedordinanceispreparedbythemunicipalplanningagency,the governingbodymustsubmittheproposedordinancetotheplanningagencyatleast45dayspriortothehearing.Theproposedordinancemustalsobesubmittedtothecountyplanningagencyforitsrecommendationsatleast45 dayspriortothepublichearing.Within30daysfollowingadoptionoftheordinance,thegoverningbodymustsenda certifiedcopytothecountyplanningagency,o
	7
	8
	9


	CountyRegulation 
	CountyRegulation 
	Section502oftheMPCprovidesthatwhenacountyhasadoptedasubdivisionandlanddevelopmentordinance, thatordinanceappliesuntilanindividualmunicipalitywithinthecountyenactsitsownordinanceandfilesacertified copyoftheordinancewiththecountyplanningagency.Ifamunicipalityhasenacteditsownsubdivisionandland developmentordinance,itmustnonethelesssubmitallsubdivisionorlanddevelopmentapplicationstothecounty forreviewalongwithafeetobepaidbytheapplicantwhichcoversthecostofthecountyreviewandreport.The MPCspecificallyprovidesthata
	10
	11
	12

	Ifamunicipalityhasnotenacteditsownsubdivisionandlanddevelopmentordinance,thenthemunicipalityisnot requiredtoreviewsubdivisionandlanddevelopmentapplicationsandthelandownerisnotrequiredtoseek municipalapprovalinadditiontocountyapproval.Amunicipalityneednotdraftitsownordinance.Itmayadoptthe county ssubdivisionandlanddevelopmentordinanceandmay,byaseparateordinance,designatethecounty planningagencyastheofficialadministrativeagencyforreviewandapprovalofplats.Thecountyplanningagency 
	mustagreetothisdesignation.
	13


	Mediation 
	Mediation 
	Section502.1offersamediationoptiontoamunicipalityandacontiguousmunicipalitythatbelievesitscitizenswill experienceharmfromasubdivisionordevelopment.ArticleIXproceduresapplyandthecostofthemediationis tobesharedequallybythemunicipalities.Inaddition,anapplicantshallhavetherighttoparticipateinthe mediation.Furthermore,Section502.1(b)allowsagoverningbodytoappearandcommentbeforeacontiguous 
	14
	municipalityconsideringaproposedsubdivision,changeoflanduseorlanddevelopment.
	15



	PlanSubmission 
	PlanSubmission 
	Section503(1)oftheMPCauthorizesamunicipalitytoestablishproceduresforthesubmissionandreviewof subdivisionorlanddevelopmentplans.Amunicipalitymayadoptproceduresforbothpreliminaryandfinal approvalandforfinalapprovalbystagesorsectionsofdevelopment.Mandatorysketchplansubmissionpriorto preliminaryplansubmissionispermitted,butisgenerallynotadvisablebecausefailuretofaithfullyfollowdue 
	16
	processprocedurescanresultinadeemedapprovalconferringvestedrights.
	17

	Section503(1)alsoauthorizesthemunicipalitytocollectreviewfees,whichmayincludereasonableandnecessary chargesbythemunicipalengineerorotherprofessionalconsultantsforreviewandreportonsubdivisionandland developmentapplications.Suchfeesmustbebasedonaschedulesetbyordinanceorresolution,mustbe 
	18
	reasonableandcannotexceedcustomaryfeeschargedtothemunicipality.
	19

	Ifanapplicantdisputesareviewfee,theapplicantmustnotifythemunicipalitywithin14daysoftheapplicant s receiptofthebill.Thedisputeresolutionshallbehandledbyaprofessionalofthesameprofessionordisciplineas 
	theconsultantwhosefeesarebeingdisputed.
	20


	ExclusionofCertainLandDevelopmentfromtheDefinition 
	ExclusionofCertainLandDevelopmentfromtheDefinition 
	Section503(1.1)providesthatanordinancemaycontainprovisionsforexcludingcertaintypesoflesserimpactland developmentactivitiesfromthedefinitionoflanddevelopmentcontainedinSection107(a)onlywhensuchland developmentinvolves: 
	(i) 
	(i) 
	(i) 
	theconversionofanexistingsingle-familydetacheddwellingorsinglefamilysemi-detacheddwellinginto notmorethanthreeresidentialunits,unlesssuchunitsareintendedtobeacondominium; 

	(ii) 
	(ii) 
	theadditionofanaccessorybuilding,includingfarmbuildings,onalotorlotssubordinatetoanexisting principalbuilding;or 


	(iii) theadditionorconversionofbuildingsorrideswithintheconfinesofanenterprisewhichwouldbe consideredanamusementpark.Forpurposesofthissub-clause,anamusementparkisdefinedasatract (orarea)usedprincipallyasalocationforpermanentamusementstructuresorrides.Thisexclusionshall notapplytonewlyacquiredacreagebyanamusementparkuntilinitialplansfortheexpandedareahave beenapprovedbyproperauthorities. 

	PlanDecisionProcedures 
	PlanDecisionProcedures 
	Section508(5)oftheMPCauthorizesanoptionalpublichearingonanysubdivisionorlanddevelopmentplan.Lack ofapublichearingdoesnotinvalidateasubdivisionapproval.However,ifapublichearingisheld,itmustbe precededbyproperpublicnotice. 
	Amunicipalitymaygrantmodificationstotherequirementsofoneormoreprovisionsoftheordinanceiftheliteral enforcementwillexactunduehardshipbecauseofpeculiarconditionspertainingtothelandinquestion,provided thatsuchmodificationwillnotbecontrarytothepublicinterestandthatthepurposeandintentoftheordinanceis observed.Requestsformodificationsshallbereferredtothemunicipalplanningagencyforitsrecommendation,ifitisacting 
	21
	Allrequestsformodificationsshallbeinwritingandaccompanytheapplicationfordevelopment.
	22
	inanadvisorycapacity.
	23

	Section508providesthatamunicipalitymayfixbyordinanceatimelimitwithinwhichtheappropriatemunicipal bodymustactonasubdivisionorlanddevelopmentapplication.However,ifsuchatimelimitationisgreaterthan thatsetforthintheMPC,theMPCprovisioncontrols.Atimelimitationsetforthinanordinancewhichismore restrictivethantheMPCprovisionwillapply.Strictattentionshouldbepaidtotherunningofthetimeperiodsset forthinSection508(orintheordinanceifmorerestrictive)becausefailuretoactwithinthespecifiedtimeperiods 
	mayresultintheapplicationbeingdeemedapprovedasfiled.
	24

	Thegoverningbodyorplanningagencymustrenderadecisionontheapplicationandcommunicateittothe applicantwithin90daysfromthedateofthefirstregularlyscheduledmeetingfollowingthedatethatthe applicationissubmitted.Ifthenextregularlyscheduledmeetingdoesnottakeplacewithin30daysofthe 
	25
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	applicant sfiling,the90-dayperiodbeginstorunonthethirtiethdayafterthefiling.Failuretorenderadecision 
	26
	andcommunicateittotheapplicantwithinthe90-dayperiodmayresultinadeemedapproval.
	27

	Iftheordinancerequiresboththeplanningcommissionandthegoverningbodytoconsideranapplication,final decisionsbybothbodiesmustbemadeandthegoverningbody sdecisionmustbecommunicatedtotheapplicant withinasingle90-dayperiod. 
	Section508(1)oftheMPCdirectsthegoverningbodyorplanningagencytocommunicateitsdecisioninwriting totheapplicanteitherpersonallyorbymailingittotheapplicant slastknownaddresswithin15daysafterthe decisionhasbeenmade.
	28
	29
	Failuretocommunicatethedecisionwillresultinadeemedapproval.
	30

	The90-daytimelimitforactionalsoapplieswhenafinalcourtorderremandsanapplicationtoamunicipality.
	The90-daytimelimitforactionalsoapplieswhenafinalcourtorderremandsanapplicationtoamunicipality.
	31


	Municipalitiesaregenerallynotrequiredtotakepublicschoolcapacityintoaccountwhenapprovingland developmentplans.However,eachmonth,amunicipalityshallnotifyinwritingthesuperintendentofaschool districtinwhichaplanforresidentialdevelopmentwasfinallyapprovedbythemunicipalityduringthepreceding 
	month.
	32

	Upontheapprovalofafinalplat,thedevelopershallrecordtheplanwiththecountyrecorderofdeedswithin90 daysafterthedateofdeliveryofanapprovedplatsignedbythegoverningbodyfollowingcompletionof conditionsimposedfortheapproval.Wheneversuchplatapprovalisrequiredbyamunicipality,therecorderof deedsofthecountyshallnotacceptanyplatforrecording,unlesssuchplatofficiallynotestheapprovalofthe ifoneexists.
	33
	governingbodyandreviewbythecountyplanningagency,
	34

	Wherealandownerhassubstantiallycompletedtherequiredimprovementsofalanddevelopmentasdepictedon thefinalplatwithinfiveyearsofpreliminaryapproval,nochangeofmunicipalordinanceorplanenacted subsequenttothedateoffilingofthepreliminaryplanshallmodifyorrevokeanyaspectoftheapprovedfinalplat 
	pertainingtozoningclassificationordensity,lot,building,streetorutilitylocation.
	35



	SecuringCompletionofPublicImprovements 
	SecuringCompletionofPublicImprovements 
	Asaprerequisitetofinalapproval,Section509(a)oftheMPCauthorizesthemunicipalitytorequireeither completionofimprovementsorthepostingoffinancialsecuritytocoverthecostoftheimprovements.A municipalitymaynotinsistoncompletionoftheimprovementswherethedeveloperintendstoprovidefinancial securityinlieuofcompletion.However,themunicipalityshouldinsistoneithercompletionofimprovementsor adequatesecurityinlieuthereofbecausewithouteitherthemunicipalitymayberequiredtocompleteandmaintain theimprovementsatmunicipalexpense. 
	36

	TheimprovementsreferencedinSection509(a)arethoserequiredbythemunicipality ssubdivisionandland developmentordinancewhichmayinclude(butarenotlimitedto)streets,walkways,curbs,streetlightsandstorm andsanitarysewers.Amunicipalitycannotrequireanapplicanttoprovidefinancialsecurityforthecostsofany impactsforwhichsecurityisrequiredbyandprovidedtoPennDOTinconnectionwiththeissuanceofahighway 
	37
	occupancypermit.
	38


	TypesofSecurity 
	TypesofSecurity 
	Section509(c)oftheMPCspecificallyauthorizesanddeemsacceptablethefollowingtypesoffinancialsecurity: federalorstatecharteredlendinginstitutionirrevocablelettersofcreditandfederalorstatecharteredlending institutionrestrictiveorescrowaccounts.Section509(c)authorizesthemunicipalitytoapproveothertypesof financialsecurityandprovidesthatapprovalofsuchshallnotbeunreasonablywithheld.Suchfinancialsecurityshall bepostedwithabondingcompanyorFederalorCommonwealthcharteredlendinginstitutionchosenbytheparty postingthefinan
	39
	businessinPennsylvania.
	40


	AmountofSecurityRequired 
	AmountofSecurityRequired 
	Thedeveloper sengineerisresponsibleforsubmissionandcertificationofthecostestimateonwhichtheamountof financialsecurityisbased.Themunicipalitymayrejectthisestimateforgoodcauseshown.Ifthemunicipalityand developercannotagreeonanestimate,athirdengineerchosenbythemunicipalityanddeveloper,andpaidequally byboth,shalldeterminethefinalestimate. 
	41

	TheMPCrequirestheamountoffinancialsecuritytobe110percentofthecostofcompletionoftheimprovements, estimatedasof90daysfollowingthedatescheduledforcompletionbythedeveloper.Themunicipalitymay adjusttherequiredamountannuallybycomparingtheactualcostofcompletedimprovementsandtheestimated thedeveloperrequiresmorethanoneyearfromthedateofpostingfinancialsecuritytocompleteimprovements, themunicipalitymayincreasetherequiredamountby10percentperannumbeyondthefirstanniversaryofthe postingofthefinancialsecurityortoanamountn
	42
	costforcompletionofremainingimprovementsasofthe90thdayfollowingthedatescheduledforcompletion.If 
	reestablishedonorabouttheexpirationoftheprecedingone-yearperiod.
	43

	Whereadevelopmentisprojectedoveraperiodofyears,themunicipalitymayauthorizesubmissionoffinalplats bysectionsorstagesofdevelopmentsubjecttosuchrequirementsorguaranteesastoimprovementsinfuture 
	sectionsorstagesofdevelopment.
	44


	DurationofSecurityandSecurityforMaintenanceofCompletedImprovements 
	DurationofSecurityandSecurityforMaintenanceofCompletedImprovements 
	Securitymustbeinplaceuntilthedatefixedbythemunicipalityforcompletionofimprovements.If improvementsarenotcompletedbeforethecompletiondate,thedevelopermustcontinueorextendthesecurity 
	45
	inanamountsufficienttocoveranyadditionalcosts.
	46

	Whenthemunicipalityacceptsdedicationofsomeoralloftherequiredimprovementsfollowingcompletion,itmay requiresecuritytoassurethestructuralintegrityandfunctioningofthededicatedimprovementsforupto18 monthsfollowingacceptance.Therequiredsecurityisthesametypeasthatrequiredforinstallationofthe 
	47
	dedicatedimprovementsandcannotexceed15percentofthecostofinstallationofthededicatedimprovements.
	48


	FinalReleasefromImprovementBond 
	FinalReleasefromImprovementBond 
	Completionofallimprovementsisaprerequisitetoreleasefromtheimprovementbond.Releasecantakeplace eitheronactualapprovalordeemedapprovalofimprovementsbythegoverningbody.Thedevelopermustnotify thegoverningbodyinwritingofcompletionofthesecuredimprovements.Within10daysofreceiptofthenoticeof completion,thegoverningbodymustauthorizethemunicipalengineertoinspecttheimprovements.Within30 daysofreceiptofauthorization,themunicipalengineermustcompleteareporttothegoverningbody.Thereport mustrecommendapprovalorrejection,wit
	49

	Within15daysofreceiptoftheengineer sreport,thegoverningbodymustnotifythedeveloperinwriting,byeither certifiedorregisteredmail,
	ofthegoverningbody sactionontheengineer sreport.
	50

	IfeitherthemunicipalengineerorthegoverningbodyfailstocomplywiththestatutorytimeperiodsofSections 510(a)or510(b),allimprovementswillbedeemedtohavebeenapprovedentitlingthedevelopertoreleaseofthe security.Followingadeemedapproval,thedevelopermaybringamandamusactiontocompelreleaseofthe security.Intheeventthedeveloper simprovementsarerejected,thedevelopermayeithercontinueworkon completionoftheimprovementsandagainrequestrelease;oritmaycontestorquestiontherejectionthroughlegal 
	51
	proceedingsorotherwise.
	52


	ReimbursementofFees 
	ReimbursementofFees 
	TheMPCspecificallyauthorizesthemunicipalitytorequirethedevelopertoreimbursethemunicipalityforthe “reasonableandnecessaryexpenseincurredfortheinspectionofimprovements.”Suchfeesmustbebasedona schedulesetbyordinanceorresolutionandcannotexceedcustomaryfeeschargedbythemunicipality. 
	53
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	MunicipalRemediesuponDeveloper’sDefault 
	MunicipalRemediesuponDeveloper’sDefault 
	Afundamentalelementofthesubdivisionandlanddevelopmentordinanceisthelistofremediesavailabletothe municipalityupondeveloper sdefault. 
	Ifthedeveloperfailstoinstallimprovementsasprovidedinthesubdivisionandlanddevelopmentordinanceorfails toinstallimprovementsinaccordancewiththefinalplan,themunicipalitymaylooktothefinancialsecurityposted bythedevelopertofundcompletionofimprovements.Section511oftheMPCgrantsthemunicipality“thepowerto enforceanycorporatebond,orothersecuritybyappropriatelegalandequitableremedies.”
	54

	Ifthesecurityprovesinsufficienttomeetthecostofcompletingorcorrectingimprovementscoveredbythe security,thenthemunicipalitymayinstallaportionoftheimprovementsinallorpartofthedevelopment,and institutelegalorequitableproceedingstorecoverthemoneynecessarytocompletetheremainderofthe improvements.Section511restrictsthemunicipality suseofproceedsfromthesecurityorfromanylegalor equitableactiontoinstallationoftheimprovementscoveredbythesecurity. 
	55


	OtherRemedies 
	OtherRemedies 
	Themunicipalitymayinstituteanactionatlaworinequitytorestrain,correctorabateviolations,preventunlawful construction,
	recoverdamagesorpreventillegaloccupancy.
	56

	Themunicipalitymayalsorefusetoissuepermitsorgrantapprovalnecessarytodeveloplandwhichhasbeen developedorsubdividedinviolationofthemunicipality ssubdivisionandlanddevelopmentordinance.The municipality sauthorityunderSection515.1(b)todenypermitsandapprovalextendstotherecordowner,vendeeor vendeesandlessees.
	lesseeatthetimeoftheviolationandsubsequentowners,
	57

	Themunicipalitymayalsobringacivilenforcementactionagainstanyperson,corporationorpartnershipwhoor 
	whichhasviolatedthesubdivisionandlanddevelopmentordinance.
	58

	REFERENCES 
	REFERENCES 
	1. 53P.S.§10107(a). 2. 53P.S.§10501. 
	3. 
	3. 
	3. 
	Id. 

	4. 
	4. 
	Id. 

	5. 
	5. 
	Id. 6. 53P.S.§10502(c). 7. 53P.S.§10107(a). 8. 53P.S.§10504(a). 9. 53P.S.§10504(b). 10. 53P.S.§10502(a). 11. 53P.S.§10502(b). 


	12. Id. 13. 53P.S.§10502(c). 14. 53P.S.§10502.1(a). 15. 53P.S.§10502.1(b). 16. 53P.S.§10503(1). 
	17. 
	17. 
	17. 
	Croft v. Board of Sup’rs of Middletown Tp., 76Pa.Cmwlth.448,464A.2d625(1983). 

	18. 
	18. 
	53P.S.§10501(1);see Mountain Village v. Board of Sup’rs of Longswamp Tp., 582Pa.605,874A.2d1(2005)(referencein Section503(1)to“consultant”doesnotincludethemunicipalsolicitor). 19. 53P.S.§10503(1). 20. 53P.S.§10503(1)(ii). 


	21. 53P.S.§10512.1(a). 22. 53P.S.§10512.1(b). 
	23. 53P.S.§10512.1(c). 24. 53P.S.§10508(3). 25. 53P.S.§10508. 
	26. Id. 27. 53P.S.§10508(3). 
	28. 
	28. 
	28. 
	See Narberth Borough v. Lower Merion Tp., 590Pa.630,915A.2d626,n.14(2007)(notingthatSection508(1)isgenerallyno paragonofclarity). 

	29. 
	29. 
	53P.S.§10508(1);see Narberth Borough, supra (communicationmustbeinwriting;dateofmailingofthewrittendecision controlsthedeadlineforappealandanydeemedapproval). 

	30. 
	30. 
	53P.S.§10508(3);Narberth Borough, supra. 31. 53P.S.§10508. 32. 53P.S.§10508.1. 33. 53P.S.§10513(a). 


	34. Id. 35. 53P.S.§10508(a)(iv);seealso53P.S.§11703.1,et seq. 36. 53P.S.§10509(a). 
	37. 
	37. 
	37. 
	Id. 

	38. 
	38. 
	Id. 39. 53P.S.§10509(c). 40. 53P.S.§10509(d). 41. 53P.S.§10509(g). 42. 53P.S.§10509(f). 43. 53P.S.§10509(h). 44. 53P.S.§10509(i). 45. 53P.S.§10509(e). 46. 53P.S.§10509(f). 47. 53P.S.§10509(k). 


	48. Id. 49. 53P.S.§10510(a). 50. 53P.S.§10510(b). 51. 53P.S.§10510(c). 52. 53P.S.§10510(d)and(e). 53. 53P.S.§10510(g). 54. 53P.S.§10511. 
	55. Id. 56. 53P.S.§10515.1(a). 57. 53P.S.§10515.1(b). 58. 53P.S.§10515.3. 
	SOLICITOR’SHANDBOOK 
	Febru ry2019 
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	ThePennsylvaniaSewageFacilitiesAct,commonlyknownasAct537,imposesnumerousdutiesupona municipality,manyofwhicharepoorlyunderstoodbymunicipalofficialsandtheirsolicitors.Basically,Act537 requiresmunicipalitiestodevelopaplanforthedisposalofsewagewithinthemunicipalityandmakesthe municipalityultimatelyliabletoensurepropersewagedisposal.TheDepartmentofEnvironmentalProtection(DEP) hasadoptedextensiveregulationstoimplementAct537.ThesearefoundatChapters71,72and73ofTitle25of thePennsylvaniaCode. 
	1

	Therearethreeseparateanddistinctactivitiesthatamunicipalitymustundertakeinrelationtosewagefacilities. 
	First,amunicipalitymustadopt,byresolutionofitsgoverningbody,anofficialsewagefacilitiesplan,commonly calledits"OfficialPlan"or"Act537Plan."TheAct537PlanmustbeapprovedbyDEPbeforeitbecomeseffective. 
	Second,themunicipalitymustreviseitsAct537Plantoaddressdevelopmentplansproposedbylandownersthatare notspecificallyaddressedintheadoptedAct537Plan.Thisisgenerallydonethroughthe"planningmodule"process. 
	Finally,anymunicipalitythatisnotcompletelyservedbyapublicsewersystemmust,throughitscertifiedsewage enforcementofficer(SEO),issuepermitsfortheinstallation,repairoralterationofon-lotsewagefacilities.Although thesethreestepsappearsimpleandstraightforward,eachcanbebothcomplexandobscure. 
	Act537Plan 
	Act537Plan 
	Section5ofAct537requiresmunicipalitiestoadoptanofficialsewagefacilitiesplanandtoupdatethatplanas requiredorwhenorderedbyDEP.ThereareextensiveregulationsforthepreparationandcontentsoftheAct537 PlansetforthinChapter71ofDEP sregulations.Unlessamunicipalityiscompletelyservedbycommunity wastewatertreatmentfacilitiesthathavesufficientcapacitytoabsorballfuturedevelopmentinthemunicipality, preparinganAct537Plancanbeatimeconsuming,expensiveprocess. 
	2

	AnAct537Planisgenerallypreparedbyanengineerorplanningconsultant,andamunicipalitywouldbewiseto requestproposalsfromseveralfirms.ItisnotunusualforthepreparationofanAct537Plantotaketwoyearsor costtensofthousandsofdollars. 
	Thesolicitor'sinitialinvolvementinthepreparationofanAct537Planwillbeminimal.Theconsultant,oftenwith assistanceofmunicipalemployees,willtestarepresentativesampleofwellswithinthemunicipalityforcertaintypes ofcontaminationandwillmapsoils,incidentsofmalfunctionsofon-lotsewagesystems,wellswhichhavetested greaterthanfivepartspermillionofnitrogen-nitrates,soillimitationsforon-lotsewagedisposal,existingcommunity sewerserviceareas,andotherinformationrequestedbyDEP.A“communitysewagesystem”maybeapublicor privatesystem
	3
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	Afteralltherelevantinformationisobtained,aplanwillhavetobedevelopedtoaddressexistingandfuturesewage disposalneedswithinaten-yearplanningperiod.Existingneedscanincludedevelopedareaswithfailingon-lot sewagesystemsandareasforwhichdevelopmentplanshavebeenapprovedbutwhichcannotbeconstructeddue tolackofsewageconveyanceortreatmentcapacity.Futureneedswilldependonthemunicipality'sprojected growth.TheAct537Planisrequiredtoconsidervariousalternativestoaddresstheseissues,estimatethecostof eachalternative,andselectanalt
	4

	thereareknownareasoffailingon-lotsewagedisposalsystems,themunicipalitywillhavetotakeactiontoaddress thatsituation.Themunicipalitymayalsoproposeextendingcommunitysewerserviceintotheareadesignatedon itscomprehensiveplanand/orzoningmapforhigh-densitydevelopment.Amunicipalitythatispredominantlyrural maynotproposeanycommunitysewagefacilitiesbutmayinsteadpropose"non-structural"actions,suchasa publiceducationplantoencouragehomeownerstoproperlymaintainon-lotsewagedisposalsystemsanduse waterconservationfixtures.AnAc
	Theactionrequiredduringtheten-yearplanningperiodwilldependuponthemunicipality'suniquecircumstances.If 

	SolicitorsshouldreviewtheAct537PlanbeforeitisadoptedbythegoverningbodytoensurethattheAct537Plan cannotbeusedasabasisforanexclusionaryzoningchallengeorcontainstatementsimplyingthatthemunicipality willnotallowadditionalcommunitysewageserviceinordertopreventfuturegrowth.Anyproposedordinances thatareincludedintheAct537Planshouldalsobereviewed.Solicitorsshouldalsoensurethatanyalternative choseniswithinthepowerofthemunicipalitytoimplement. 
	ApubliccommentperiodofatleastthirtydaysmustbeadvertisedinaccordancewithDEP'sregulations.Commentsmustbesolicitedfromthemunicipalandcountyplanningcommissions.Althoughthereisnospecific requirementforapublichearing,thepubliccommentperiodadvertisementmayalsoincludeadateforapublic hearingtoensureanopportunityforcitizenstobeheard. 
	5
	6

	AnAct537Planmustbeadoptedbyresolutionofthegoverningbodyofthemunicipality,andDEP'sregulations specificallyrequirethattheresolutioncontainacommitmenttoimplementthealternativesofchoiceinaccordance withanimplementationscheduleincludedintheAct537Plan.Itisvitallyimportantthatthesolicitorreviewthe implementationscheduletoensurethatitisreasonable.Itisalsorecommendedthattheimplementationschedule besetforthinmonthsoryearsafterapprovaloftheAct537PlanbyDEPratherthanbyspecificdatesbecauseDEP mayrequiretime-consumingrevi
	7

	AfterthemunicipalityapprovesanAct537Plan,itisforwardedtoDEPforitsreviewandapproval.DEPhasthe ultimateresponsibilitytoapproveordisapproveAct537Plans.AfterchangesrequestedbyDEParemade,DEP canapprovetheAct537Planandthemunicipalityshouldbeginimplementingthealternativesofchoice. 
	8

	SolicitorsshouldbeawarethatifamunicipalityfailstoimplementanAct537Plan,DEPhasthepowertocompel themunicipalitytoimplementonebyinstitutingabanonallfurthersewagepermitswithinthemunicipality,and, ultimately,
	9
	requestingthecourtstoimposefinesandothersanctions.
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	RevisionstoanAct537Plan(PlanningModulesforLandDevelopment) 
	RevisionstoanAct537Plan(PlanningModulesforLandDevelopment) 
	OnceamunicipalityhasadopteditsAct537Plan,DEP sregulationsrequirethatthemunicipalityreviseor supplementtheAct537PlantoaddressproposeddevelopmentnotindicatedwithintheAct537Planortoagree thattheproposeddevelopmentfallswithinanexemptionanddefinitionsoftypesofofficialplanrevisions.Thus, whenadeveloperproposesanextensionofasanitarysewerlinetoserveanewdevelopmentoutsideofthe existingservicearea,thedevelopermustsubmitaplanningmoduleforlanddevelopment.Submissionandapproval ofaplanningmoduleisrequiredformosttypesofde
	11
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	whichisalreadyservedbyacommunitysewersystemorwhichisincludedwithintheAct537Planasanareainto whichacommunitysewersystemwillbeextended.Theexemptionsfromtheplanningmoduleprocesswhenon-lot sewagedisposalisproposedaresetforthin35P.S.§750.7(b)(5),andtheexemptionswhencommunitysewage disposalisproposedaresetforthin35P.S.§750.7(b)(5.1). 
	Thegoverningbodymustactuponacompleteplanningmodulewithin60daysorthemodulewillbedeemed approved.Themoduleisnotcompleteuntilthecountyandmunicipalplanningagencieshavesubmittedtheir reviewsoruntilsuchagencieshavehadthemodulefor60days.Undercertaincircumstances,apubliccomment periodofnotlessthan30daysmustbeadvertised. Generallythisadvertisingrequirementappliestosubdivisions over50lotsorsubdivisionswhichrequireconstructionofasewagetreatmentfacilityorresultinpublicexpenditure inexcessof$100,000.
	12
	13
	Theplanningmoduleisnotcompleteuntilthereisproofofthispublication.
	14

	Solicitorsinmunicipalitiesthatarenottotallyservedbyacommunitysewersystemshouldbefamiliarwiththe regulationsfortheconsiderationofplanningmodulesforlanddevelopment.Themunicipalitymaydenyaplanning moduleforthegroundssetforthinSection71.53(f)ofDEP sregulations.Basically,aplanningmodulemaybe disapprovediftheproposalforsewagedisposalcannotbetechnicallyimplemented;presentandfuturesewage disposalneedsarenotadequatelyaddressed;theproposeddevelopmentisnotconsistentwithmunicipallanduse plansorordinances;ortheplandoesn
	15

	Manymunicipalitiesroutinelyapproveplanningmodules.Somemunicipalitieshaveadoptedresolutionssettingforth informationthatmustbeincludedwithasubmissionofaplanningmoduleforlanddevelopmentinorderthatthe municipalitycanperformitsrequiredreviewfunction.Themunicipalengineershouldalwaysbeconsulted,because theplanningmoduleprocessishighlytechnical.Agoodmunicipalengineerwillbeawareofanyrecentchangesin theprocessusedbyDEPtoreviewplanningmodulesandthemodulecomponentsthatmustbesubmittedfor varioustypesofsubdivisions. 
	Propertyownersinsomeareasarebecomingmoreawareoftheplanningmoduleprocess,andsomecitizensand municipalitieshaveattemptedtousetheprocesstolimitgrowthorstopdevelopmentofneighboringproperties. However,theCommonwealthCourthasexpresslystatedthat"itiswellsettledthattheSewageFacilitiesActisnot theproperforuminwhichtochallengeplanning,zoningorothersuchconcerns."Ifagoverningbodydeniesa planningmodule,thedeveloperhasarighttoappealtoDEP.Thereisnorighttoappealthedenialofamoduleto thecourtofcommonpleasundertheLocalAgencyL
	16
	17

	Mostofthereportedcasesconcerningsewageplanningareinthelandusearea.TheCommonwealthCourthas heldthatthesewerplanningprocessisseparatefromthesubdivisionprocess,sothereisnorequirementthatthe sewerplanningprocessbecompletedpriortotheapprovalofapreliminarysubdivisionplan.Therearealso CommonwealthCourtdecisionsstatingthatasubdivisionorlanddevelopmentplansorzoningapprovalsshouldbe conditioneduponobtainingsewerplanningapproval.Whereitisclearthatsewerplanningapprovalwillnotbe obtainedwithoutalengthylitigationprocess,
	18
	19
	20
	presentonsewagedisposaldependsonthelanguageoftheordinance.
	21


	On-LotSewageFacilities 
	On-LotSewageFacilities 
	Permitstoauthorizetheinstallationofanon-lotsewagefacilityareissuedbythemunicipality'sSEO.Act537 requiresmunicipalitiestoemploycertifiedSEOs.DEPcertifiesSEOsinaccordancewithChapter72ofits regulations.AsinglepersonmayserveasSEOfornumerousmunicipalities. 
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	Therearetwobasictypesofsewagefacilitiesthatareinstalledonanindividuallot--disposalfacilitiesandretainage facilities.On-lotsewagedisposalsystemsarefurtherclassifiedas"conventional"(i.e.septicsystemsorsand mounds),"alternative"or"experimental."Act149of1994amendedAct537toauthorizemunicipalitiestoissue permitsforindividualresidentialsprayirrigationsystems.Aholdingtankisanexampleofaretainagefacility. 
	23

	Generallyapersonmustobtainapermitpriortoinstallingorrepairinganon-lotsewagedisposalsystem.Act537 containssomeexceptionsfromthepermitrequirements.Amunicipalitymayenactanordinancerequiringall personstoobtainpermits.Evenifthereisanexemption,thepersoninstallingthesystemmustnotifythe municipality,
	24
	andthemunicipalitymayconfirmthatthesystemmeetsrequiredsetbacks.
	25

	Inordertoobtainapermittoinstallaconventionalon-lotsewagedisposalsystem(sometimescalledan"OLDS"), thelandownermustperformtestsunderthesupervisionofthesewageenforcementofficertodemonstratethatthe soilsonthelotaresuitable.Thesetestsarecommonlycalledperksandprobes,andthedeterminationofsuitability ismadeinaccordancewithstandardssetforthinAct537andDEP sregulations.TheSEOhas20workingdaysto performthetestsafterreceiptofanapplicationiftheapplicanthaspreparedthesiteandobtainedaone-call number.IftheSEOdoesnotmeetthese
	26
	27
	-
	28
	inspecttheinstallationofthesystembeforefinalizingthepermit.
	29

	Applicationsforalternativesewagesystemsareprocesseddifferentlydependingonwhetherthereisa"delegated agency."Therearealsodifferentrequirementsforretainagesystemsuchasholdingtanks.Thereshouldbe recordedagreementsforoperationandmaintenanceofalternativesewagesystemsandholdingtanks.DEP requiresanannualinspectionofholdingtanksandproceduresandpenaltiesforcorrectionofmalfunctions.DEP requiresthattherebeamaintenanceagreementbetweenapropertyownerandthemunicipalitygoverning operationandmaintenanceforsmallflowtreatmentf
	30
	31
	32

	Thus,asolicitormaybefacedwithanappealfromadeterminationofaSEOtorevokeordenyasewagepermit. Thereareregulationsfortheconductofsuchhearingsandthetimingandnotificationofsuchhearingssetforthin 
	Section16(a)ofAct537authorizesLocalAgencyLawappealsfromdeterminationofSEOsregardingpermits.
	33
	Chapter72ofDEP sregulations.
	34

	Adifficultlegalpointformostlandownersandsomemunicipalofficialstograspisthatalthoughthereisarightto theSEOappliedthecorrectstandards,thegoverningbodyisboundtoupholdtheactionofitsSEOinrevokingor denyingapermit. 
	appealtothegoverningbody,thegoverningbodyhasnoauthoritytograntavariancefromDEP sregulations.If 

	Thesesituationscanoftencreatesignificanthardshipforaninnocentlotowner.Forexample,DEP sregulations forbidthedisturbanceoftheareathatwillbeusedasadrainfield.Ifthecontractorbuildingthehouseparksheavy constructionequipmentonthatareaofthelotorotherwisedisturbsitbytheplacementorremovaloffill,theSEOis requiredtorevokethesewagepermit,andthegoverningbodyisrequiredtoupholdthatdecision.Thelandowneris thenfacedwithperformingadditionaltestsonundisturbedareasofthelotinthehopethatanewsitesuitablefor anon-lotsewagesystemca
	Act537placesultimateresponsibilityuponmunicipalitiesbyrequiringthatthemunicipalitytakeactionto 
	DepartmentregulationsrequireanAct537Plantoaddresslong-termmaintenanceofsewagedisposalfacilities.
	35
	assuremaintenance.
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	Manymunicipalitiesservedbyon-lotsewagedisposalsystemshaveenactedordinancessettingforthprocedures forobtainingpermitsandrequiringthateachlotbeshowntobeabletohavebothaninitialon-lotsewagedisposal systemandanareainwhichareplacementsystemcanbeinstallediftheinitialsystemshouldfail.Inresponseto DEP sregulationsatSection71.73,manymunicipalitieshavevoluntarilyorundercompulsionbyDEPenacted ordinancesrequiringthatlandownersmaintainon-lotsewagedisposalsystemsinaccordancewithcertain 
	37

	SOLICITOR’SHANDBOOK 
	Febru ry2019 
	schedules.Theseordinancesprovidevariousmechanismstoinsurecompliancewiththemaintenancerequirements. Thetypeofordinancetobeselectedbyamunicipalitywilldepend,inpart,ontherequirementsofDEPandthe staffinglevelofthemunicipality. 
	Ifthepropertycontainsenvironmentalconstraints,anexperimentaldisposalsystemorasmallflowtreatmentplant maybeproposed.ThesolicitorshouldconsultDEP sregulationsbecauseinstallationofsuchsystemsmayrequire advertisementoftheconsiderationoftheplanningmodule. 
	Anothertypeofon-lotsewagesystemisasystemthatretainssewagefortransportationtoanultimatedisposalat anotherlocation.ThesesystemsarecalledretainingtanksunderDEP'sregulations.Retainingtanksinclude holdingtanksthatareusedwhenanon-lotsewagesystemmalfunctionsandthereisnosuitablelocationfora replacementsiteandpriviesthatmaybeusedwhenthepropertyisnotservedbywaterunderpressure.Inorderto issuepermitsforsuchfacilities,themunicipalitymustenactanordinancethatassumesultimatemunicipal responsibilityforpropermaintenance.Ther
	38

	Themunicipalityhastheobligationtoaddressmalfunctioningon-lotsewagedisposalsystems.Themunicipality Municipalitiesmayalsobringequityactionstorestrainorpreventviolations.Courtsmustimposeatleastthe 
	39
	caninstitutesummarycriminalproceedingspunishablebyafineofnotlessthan$500normorethan$5,000.
	40
	41
	minimumfinewherethemunicipalityprovesaviolationofAct537.
	42


	AdditionalInformation 
	AdditionalInformation 
	FurtherinformationmaybeobtainedfromDEP,thePennsylvaniaStateAssociationofTownshipSupervisors,and municipalengineersandSEOs. 
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	MunicipalRoadStatus 
	MunicipalRoadStatus 
	Someaffirmativemunicipalactmustoccurformunicipalrightstoexist.Proceduresvarydependingonwherethe roadislocatedwithintheCommonwealth.Intownshipsofthesecondclass,theboardofsupervisorsmayby ordinanceenact,ordain,survey,layout,open,widen,straighten,vacateandrelayallroadsandbridgeslocated whollyorpartiallywithinthetownship.Theboardmayalsoprovideforthewidening,straighteningorimprovement ofastatehighway,withtheconsentoftheDepartmentofTransportation.ProvisionsoftheSecondClassTownship Codealsoprohibitaroadbeinglaidou
	1
	2
	3
	4

	Municipalroadstatusisalsocreatedwherearoadhasbeenusedforpublictravelandmaintainedbythetownship foraperiodofatleasttwenty-oneyears.Sucharoadisconsideredapublicroadhavingaright-of-wayofthirtythreefeeteventhoughthereisnopublicrecordofthelayingoutordedicationforpublicuseoftheroad.
	5
	-
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	TownshipsoftheSecondClass 
	TownshipsoftheSecondClass 
	Theboardofsupervisorsofatownshipofthesecondclassmayalso,byresolution,acceptanylanddedicatedby deedtothetownshiptobeusedasaroad,streetoralley.Uponthefilingwiththeclerkofthecourtofcommon pleasofthecountyacertifiedcopyoftheresolution,theroads,streetsoralleysbecomeapartofthepublicroad systemofthetownship.Theotherwayaroadbecomesamunicipalroadisbytheuseofeminentdomain proceedings.TheSecondClassTownshipCodegrantstownshipsofthesecondclasstheauthoritytoacquire propertybyeminentdomainforroads,drainageandsewerfaciliti
	7
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	Boroughs 
	Boroughs 
	ThenewBoroughCode(Act37of2014)becameeffectiveonJune17,2014.PursuanttotheBoroughCode, boroughshavetherighttolayoutoropenastreetwhichhasbeenin“constant”usebythepublicforaperiodin excessoftwenty-oneyears.Boroughsalsohavethepowertoopenstreetsbyordinance,aswellasthepowerto takeoverandopenanystreetorportionthereofbyexerciseofitsrightsunderthepowerofeminentdomain,Whereaboroughalreadyhastitletotheland,itcan,initsdiscretion,openastreetwithoutconsentofabutting propertyowners.Whenaparticularroadwayisa“street”andnota“h
	10
	11
	12
	13
	14
	aboroughhasthepowerandrighttocondemnpropertyforthewideningofsuchroadway.
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	TownshipsoftheFirstClass 
	TownshipsoftheFirstClass 
	Townshipsofthefirstclasshaveno“adversepossession”useprovisioncomparabletothatcontainedintheSecond ClassTownshipCodeortheBoroughCode.Theboardoftownshipcommissionersmayenact,ordain,survey, layout,open,widen,straighten,vacateandrelayallstreetswithinthetownship.Oncetheboardofcommissioners exercisetheirstatutorypower,areport,togetherwithasurveyofthestreetandthenamesofownersofthe 
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	propertythroughthesameshallpassistobefiledintheofficeoftheclerkofthecourtofquartersessions.Citizens ofthetownshiparegiventhirtydaystofileexceptionstothereport.Townshipsofthefirstclasscanalsoaccepta deededofferofdedication,orexerciseeminentdomainrights. 
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	PlattedStreets 
	PlattedStreets 
	Publicrightsinplattedstreetsareacquiredbyanofferofdedicationandacceptancebyamunicipality.Anoffercan beexpresslysetforthonarecordedsubdivisionorlanddevelopmentplan,whichmustthenbeformallyaccepted. 
	Otherwise,theoffercancomewiththetenderoftheformaldeed,whichmustalsobeformallyaccepted.
	21



	PrivateStreets 
	PrivateStreets 
	Publicrightsinprivatestreetscanbeestablishedbycondemnation.ThePrivateRoadAct,whichprovidesfor takingofaprivateroadonprivatepropertytobenefitotherproperty,doesnotviolatethePennsylvania Constitution s“TakingsClause,”anddoesnotunconstitutionallyprovidefortakingofprivatepropertyforprivate use.InAppeal of Heim,thetownshipcondemnedanunopenedroadwithinanexistingdevelopmentforuseasan accessroadforanewresidentialdevelopment.Thecondemneesarguedthatthedeclarationoftakingwas improperbecause(1)theunopenedroadwasoriginal
	22
	23
	24
	25
	mustbeviewedunderthestandardofwhetherthepublicistheprimaryandparamountbeneficiaryofthetaking.
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	PublicandPrivateStreetsandRoadways 
	PublicandPrivateStreetsandRoadways 
	RightsofthePublic.Fromthedatethataplanisrecordedshowingplattedstreets,thepublichasalimitedrightto usethestreet.Thereisanimpliedgranttoeachpurchaserthatthestreetswillbeforeveropentotheuseofthe public,andimplieddedicationofthestreettothepublicusesothatallpersonscanuseit.Thepublicrights,which ariseatthetimeofrecording,stemfromthetheorythatpublicaccesswillbenefitpropertyownerswhoseland abutsthestreets.Sincepublicrightsandplatted,undedicatedstreetsareonlycorollarytothepropertyrightsof abuttinglotowners,membersof
	27
	28
	abuttersdo.
	29

	Becausepublicrightsinundedicated,plattedstreetsarelimited,sometypeofformalacceptanceofthestreetby themunicipalityisessentialinanyareawhereutilitiesarecontemplated,orwhereanunrestrictedrightofaccessis otherwisedesirable.Publicrightsinunplatted,undedicatedstreetsaregenerallydeterminedbyusage.Thus,if publicusecontinuesfortwenty-oneyearsormore,publicrightsarepresumed.The“public”natureoftheuse maybedifficulttoprove.Usemustbe“unequivocal.”Withoutdocumentation,however,thereisalwaysa questionastowhatpublicrightsare
	30
	31
	32
	33
	34
	Thus
	rightsdonotpermitanindividualtoplaceanewsstandonthesidewalkoftheright-of-way.
	35

	LossofPublicRights Publicrightscanbelostthroughnon-use.Inboroughs,anystreetwhichhasbeenlaidout butunopenedforusebythepublicfortwenty-oneyearsrequirestheconsentof1⁄2ofallabuttersforpublicrights tobere-established.TheGeneralRoadLawcallsforasimilarresultinunincorporatedvillagesandtowns.In townshipsofthesecondclass,roadslaidoutbutphysicallyunopenedforonlyfiveyearslosealloftheirpublic 
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	attributes.Intownshipsofthefirstclass,afive-yearhiatusinthemunicipalprocessproducesasimilarresult.If publicrightsareestablishedthroughadeedofconveyance,publicrightsarisecontractually,notbyvirtueofthe roadlaws,andarenot,therefore,lostthroughnon-use.Publicrightscanalsobeextinguishedbyordinance 
	38
	39
	40
	throughtheroadvacationprocessspelledoutineachmunicipalcode.
	41

	PrivateRights.CertainprivaterightsexistineachPennsylvaniaroadorstreet,whetherornotpublicrightsare present.Intheabsenceofcontraryevidence,theowneroflandabuttingapublicstreetispresumedtoowntitleto thecenterline.AsnotedbythePennsylvaniaSupremeCourtinNord v. Devault Contracting Co., itisnaturalfora granteetoexpectaccesstoboundaryroads,and“thelawmerelygiveseffecttotheintentimplicitinthe conveyance.”Thepresumptionisastrongone,andisonlyrebuttablethroughexpresscontractuallanguageto thecontrary,orclear,unequivocal,c
	42
	43
	44
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	46
	47
	astreet),andthedeedcallsforatitletoincludethealley,theabuttertakestitletothebedoftheentirealley.
	48


	Thesubdividingparty srightsare“divested”byoperationoflaw,uponthelayingoutofthestreet.The subdividingparty srightsaredivestedeveniftheabutter slotsareonlylaidouttotheedgeofthecartway,notto 
	49
	thecenterline.
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	Arecordedplanshowingstreetsimbuesalllotownerswithlandabuttingstreetswitheasementsovertheentire roadsystemshownontheplan.Thisistheprevailingviewamongthestates(thereareothers),andisbasedonthe theorythattheplatisanintegratedwholeinwhicheachcomponentgivesvaluetotheothers.Privaterightson streetsonrecordedplansextendeventostreetswhichhaveneverbeenopenedandtothosestreetswhichwere opened,butwerelaterabandoned.Whereroadsarelaidoutbyamunicipalityandunopened,andneither releasesobtainedordamageassessed,upontherequestof
	51
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	Unlikepublicrights,privaterightsarenotlostthroughnon-usenorabandonmentofpublicstreetsbystreet vacation.Althoughnon-usewillnotdeprivepersonsofprivaterightsinPennsylvania sroadways,thoserightscan alwaysbeextinguishedthroughadversepossession.Privaterightscanalsobeextinguishedinvacatedpublic 
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	streetsifthoseassertingrightsdonotdosowithinstatutorilymandatedtimeconstraints.
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	LayingOut,Opening,WideningandVacatingRoads 
	LayingOut,Opening,WideningandVacatingRoads 
	Eachmunicipalcodecallsoutaformalprocessforlayingout,opening,wideningandvacatingroads.Forinstance, forboroughs,theprocessforopening,vacatingandlayingoutstreetsissetforthintheBoroughCode.In townshipsofthefirstandsecondclass,theprovisionsaresetforthintheFirstandSecondClassTownshipCodes, respectively.Thecriteriatoactdiffer,dependinguponthetypeofmunicipalityinvolved.Forexample,boardsof commissionersintownshipsofthefirstclassmustfindthatavacationis“necessaryforthepublicconvenience”if fewerthanamajorityininteresto
	58
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	PublicandPrivateRightsFollowingaStreetVacation 
	PublicandPrivateRightsFollowingaStreetVacation 
	Thepurposeofastreetvacationistoeliminatepublicrightsinaparticularstreetoraportionofastreet.Generally, therelativerightsofthepartiesandinterestedabutterschangeasofthedatethatthevacationordinancebecomes effective.Althoughitiscommonlyattempted,amunicipalitymaynotpreserveutilityandothereasementswhena streetisvacated.Astreetvacationeliminatesallpublicrights.Itisessentialtoknowwhateasementsandother userightsexistinastreetwhichistobevacatedbeforethevacationprocesscommences. 
	62

	dedicatedbeforethevacation,theabutterscanclaimtitletothecenterlineafterthevacationiscompleted.Ifthe streetwasneverdedicated,orwasunopened,theabuttersclaimisonlytothenearedgeoftheroad.Inanycase, 
	Privaterightsofabuttersdifferdependinguponwhethertheroadvacatedwaspreviouslydedicatedornot.If 
	63
	64
	theabuttersretainanimpliedeasementinthebedofthevacatedstreet.
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	RailstoTrails 
	RailstoTrails 
	Congress intentioninpassingtheRailroadRevitalizationandReformAct(NationalAct)wastopreservethelossof railroadlinesandencouragetheconversionofrailroadtrackstorecreationaltrails.CongressamendedtheNational Actin1983,andaddedsubsection(d)toSection1247.Thissubsection,inaccordwiththeoriginalintentionofthe NationalAct,preservedrailroadright-of-wayforfuturereactivationofrailsservice,toprotectrailtransportation corridors,
	andtoencourageenergyefficienttransportationuse.
	66

	Followingthefederallead,PennsylvaniaenactedtheRailstoTrailsAct(StateAct)onDecember18,1990,withan effectivedateofMarch18,1991.InaccordwiththeNationalAct,theStateActaimstopreserverailroadsbygiving countiesandmunicipalitiestherighttoaccepttitletorailroadright-of-ways.Thisallowsarailroadtotransferits possessoryinterestsinthelandbyquitclaimdeedorwarrantydeedforthelimitedpurposeofinterimrecreational trailuseundertheDepartmentofConservationandNaturalResources.Theinterimtrailuserholdstherailroad company slanduntilt
	67
	68
	69
	70

	IfaState,politicalsubdivision,orqualifiedprivateorganizationispreparedtoassumefull responsibilityformanagementofsuchrights-of-wayandforanylegalliabilityarisingoutofsuch transferoruse,andforthepaymentofanyandalltaxesthatmaybeleviedorassessedagainst suchrights-of-way,thentheBoardshallimposesuchtermsandconditionsasarequirementof anytransferorconveyanceforinterimuseinamannerconsistentwiththischapter,andshallnot 
	permitabandonmentordiscontinuanceinconsistentordisruptiveofsuchuse.
	71

	ThePennsylvaniaSupremeCourtheldthatarailroadright-of-waycanbeconvertedtorecreationaltrailuseeven whenthereisafailuretofileanapplicationwiththeInterstateCommerceCommission(nowtheSurface TransportationBoard)solongastheproposedtrailusercomplieswiththerequirementsofSection1247(d).The thresholdforestablishingabandonmentisveryhighbecausetheNationalActandStateActheavilyfavorthe preservationofraillines.Toestablishtheabandonmentofaright-of-way,theevidencemustshowthatthe easementholderintendedtogiveupitsrighttousethe
	72
	73
	repairtracksisnotsufficienttoestablishabandonment.
	74

	Act113of1998makesnon-profitcorporationsandmunicipalauthoritiescreatedforrecreationorconservation purposessubjecttothejurisdictionofthePennsylvaniaPublicUtilityCommission(PUC)forassignmentofcrossing maintenanceandconstructionresponsibilities.Inaddition,thePUChasbeengrantedexpressauthoritytoallocate costsofconstruction,relocation,alteration,protectionorabolitionofrailcrossings.Furthermore,thejurisdictionof 
	75
	76
	thePUCisnotpreemptedbytheSurfaceTransportationBoard.
	77

	IssuesinvolvingSection2704canariseifthecrossingisusedforpedestriansratherthanmotorvehiclesbecausethe exclusivepowerofthePUCislimitedtorail-"highway"crossings.InNorfolk,thecourtbaseditsdistinctiononthe factthatthetownshipwasnotaskingNorfolktobearthecosttoalterthecrossing,butbecauseNorfolkwas 
	78
	violatinganorderissuedpriortotheestablishmentofthePUC.
	79
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	Overthelastseveralyears,manytrailprojectshavecontinuedtoreceivethenecessarystateandfederalfunding, whichhasallowedtheRailstoTrailsConservancytodevelopover21,000milesoftrail.Thecontinueddevelopment ofrecreationaltrailsandbikepathswillcontinuetoimpactlocalmunicipalitiesbycreatingefficientusesfor abandonedland. 

	PracticalImplicationsoftheRoadLawsforMunicipalSolicitors 
	PracticalImplicationsoftheRoadLawsforMunicipalSolicitors 
	Ideally,amunicipalityshouldassureitselftherighttoperformamunicipalfunctionitdesireswithintherights-of-way ofitspublicstreetsandroads.Thisshouldincludetheauthoritytoimprove,widen,straightenandrealignthe cartway.Itshouldincludetherighttoplaceutilitiesintheshoulderoftheroad,andgiventhecurrentstatusofcable law,shouldpermitthemunicipalitytoconveyfranchiserightsintherights-of-way.Lastly,maintenanceresponsibility forthesurfaceoftheright-of-waynotusedforavehicularcartwayshouldremainwiththeabuttingpropertyowners. 
	Historicroadsintownshipsofthesecondclasshaveapresumptivewidthofthirty-threefeet,asdeclaredby legislativefiatin1933.Thisstatutereadsasfollows: 
	80

	Everyroadwhichhasbeenusedforpublictravelandmaintainedandkeptinrepairbythe townshipforaperiodofatleasttwenty-oneyearsisapublicroadhavingaright-of-wayof thirty-threefeeteventhoughthereisnopublicrecordofthelayingoutordedicationfor publicuseoftheroad. 
	Itisatleastquestionablewhetheramunicipalityhastherighttousetheportionofthethirty-threefootright-of-way notactuallyusedinthepastwithoutpayingjustcompensationtotheabutters.Afteralloraportionofastreetright-of-waygoesunusedandunmaintainedbyamunicipalityforanextendedperiodoftime,asolicitorshouldalerthis orherclienttotherealpossibilitythatcompensationwillbedemandedfortheuseofthatunusedportionofthe right-of-way. 
	Somemunicipalcodescalloutthedistinctionbetweenalleysandstreetsasafunctionofwidth.Forinstance,inthe Intownshipsofthefirstclass,therearenodistinctionssetforth,butpublicstreetsmaynotbelessthantwenty-four feetinwidth.Undergeneralroadlaw,streetsarethirty-threefeetorgreater,whilealleysarefifteenfeetor greater.Lastly,theBoroughCodesetsforthnodistinction. 
	SecondClassTownshipCode,streetsvaryfromthirty-threefeetto125feet,whilealleysarefifteenfeetorgreater.
	81

	82
	83

	Incaseswheremunicipalroadrightsareunclear,atokenofferofjustcompensationtoabuttingowners,whose cooperationisneeded,shouldbemade.Iftheyremainunsatisfied,providethemwithatleastahearingonthe matterbeforethegoverningbodywithduenotice.Althoughyoumaybesuccessfulinplacinganewutilityline,orin wideningtheroadwithoutfacingthecompensationissueattheoutset,anastuteobjector scounselwithcivilrights experiencewillultimatelyassistyourclientinpayingmoreforyourdenialofhisorherclient sdueprocessrights thanyouwouldhaveeverpaidfo
	conscience”ofthecourt.
	84


	Whereasolicitorhasanopportunitytoobtainplattedright-of-wayfromadeveloper,itshouldbedonebydeed. Assurancesneedtobemadethatamunicipality sSubdivisionandLandDevelopmentOrdinancenotonlyrequires developerstoprovidedeedsintheformofthemunicipality schoosing,butalsorequiresthedeveloper scounselto provideanopinionofrecord,titleortitleinsurancetothemunicipalitytoassurethatthemunicipalityisgettingthe titleinterestthatisdesired.Thetitlereportisessentialbecauseforeclosurebythedeveloper slenderwhichpredates dedicationoft
	85
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	XXV MunicipalFiscalDistress 
	XXV MunicipalFiscalDistress 
	JohnW.Espenshade,Esquire (updated September 2014) 
	JohnW.Espenshade,Esquire (updated September 2014) 
	Stevens&Lee 51SouthDukeStreet Lancaster,PA17602 (717)399-6621 
	jwe@stevenslee.com 

	RecenttrendsinPennsylvania,includingpopulationstagnationandsuburbanization,haveledmunicipalitiesto experiencefinancialpressures.Populationshiftshaveresultedintaxbasedisruptionandexpansionormodification ofmunicipalserviceareas.ThishasbeenespeciallytrueinurbanareasoftheCommonwealth.Inanefforttodeal withthesepressuresonlocalgovernments,theCommonwealthenactedtheMunicipalitiesFinancialRecoveryAct (Act47).Act47isapplicabletoeverycounty,city,borough,incorporatedtown,townshipandhomerule municipalitylocatedwithinthe
	1
	2
	3


	MonitoringofFinancialStatus 
	MonitoringofFinancialStatus 
	Act47requiresDCEDtodevelopamonitorsystemofmunicipalitiesandtheirfinancialstatuses. Consequently, DCEDannuallysurveyseachmunicipalitytodetermineifthemunicipality sconditionindicatesfiscaldistress.In makingthedetermination,theDCEDSecretarywillevaluatewhetheranyofthefollowingcriteriaexist:
	4
	5
	6

	(1) Themunicipalityhasmaintainedadeficitoverathree-yearperiod,withadeficitof1%ormoreineachof thepreviousfiscalyears. 
	(2) 
	(2) 
	(2) 
	Themunicipality'sexpenditureshaveexceededrevenuesforaperiodofthreeyearsormore. 

	(3) 
	(3) 
	Themunicipalityhasdefaultedinpaymentofbonds,notesorrentsdue. 


	(4) Themunicipalityhasmissedapayrollfor30days. 
	(5) Themunicipalityhasfailedtomakepaymentstocreditorsfor30daysbeyondthedateajudgmentwas recorded. 
	(6) Themunicipality,foraperiodofatleast30daysbeyondtheduedate,hasfailedtoforwardtaxeswithheld ontheincomeofemployeesorhasfailedtotransferemployeroremployeecontributionsforSocialSecurity. 
	(7) Themunicipalityhasaccumulatedandhasoperatedforeachoftwosuccessiveyearsadeficitequalto5% ormoreofitsrevenues. 
	(8) Themunicipalityhasfailedtomakethebudgetedpaymentofitsminimummunicipalobligationas requiredbyMunicipalPensionPlanFundingStandardandRecoveryAct,withrespecttoapensionfund duringthefiscalyearforwhichthepaymentwasbudgetedandhasfailedtotakeactionwithinthattime periodtomakerequiredpayments. 
	7

	(9) Themunicipalityhassoughttonegotiateresolutionoradjustmentofaclaiminexcessof30%againsta fundorbudgetandhasfailedtoreachanagreementwithcreditors. 
	(10)ThemunicipalityhasfiledamunicipaldebtreadjustmentplanpursuanttoChapter9oftheBankruptcyCode.
	8

	(11) Themunicipalityhasexperiencedadecreaseinaquantifiedlevelofmunicipalservicefromthepreceding fiscalyearwhichhasresultedfromthemunicipalityreachingitslegallimitinlevyingrealestatetaxesfor generalpurposes. 
	IfDCEDdeterminesthatamunicipalityneedsassistancetocorrectminorfiscalproblems,DCEDoffersappropriate recommendations.Ifthemunicipalityadoptsthoserecommendations,DCEDtakesnofurtheraction.However,upon anindicationofdistressinamunicipality,DCEDwillsuggestthemunicipalityconsiderenteringtheEarlyIntervention Programorwilldeclarethemunicipalityfinanciallydistressed,dependingontheseverityofthefiscalproblems. 
	9
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	EarlyInterventionProgram 
	EarlyInterventionProgram 
	ThesecondformofassistanceAct47providesisthroughtheEarlyInterventionProgram.Theprogramisa preemptivestepformunicipalitiesthathavenotyetbeenformallydeclaredtobedistressed.Theprogramisopen toeverycounty,city,borough,incorporatedtown,townshipandhomerulemunicipalitylocatedwithinthe Commonwealth.Theplanisdesignedtomeettheindividualandspecificneedsofeachmunicipalitythatrealizesitis havingdifficultiesandisseekingtoimproveitsfinancialposition. 
	10
	11

	AmunicipalityinterestedinbeingpartoftheprogramwillapplytoDCEDontheSingleApplication.DCEDwill reviewtheapplicationandprovidegrantsofupto$100,000forthedevelopmentofaplanona50/50local matchingpercentbasis.TheDCEDSecretaryawardsthegrantsbasedontheavailabilityoffunds. 
	Atypicalplanincludesafinancialconditionassessment,financialtrendforecasting,emergencyplansforcriticalcash flowsituations,managementaudits,ascheduleforregularpublicinputandtheadoptionofamulti-yearplan identifyingtopprioritiesincludingwhateachmunicipalityhopestoachieve.Itwillalsoincludethebudgetaryimpact, timelinesandultimateresponsibilityforeachpriority. Theplanmayalsoincludegoalsfortrainingmunicipalofficials 
	andkeystaffinorderforthemtomoreeffectivelyservethemunicipality.
	12

	Theprogram sintentisthatthemulti-yearplanbecomesinstitutionalizedwithinthemunicipalitysothatthe municipalitywillimproveitslong-termfinancialposition. 

	MunicipalFinancialDistress 
	MunicipalFinancialDistress 
	DeterminationofMunicipalFinancialDistressThefollowingpersonshavestandingtorequestadeterminationby theDCEDSecretaryastowhetheramunicipalityisfinanciallydistressed: 
	13

	(1) 
	(1) 
	(1) 
	DCED. 

	(2) 
	(2) 
	(2) 
	Thegoverningbodyofthemunicipality.Arequestbyagoverningbodymayonlybemadeafterthe 
	governingbodypassesaresolutionataspecialpublicmeetingcomplyingwiththeSunshineAct.
	14



	(3) Acreditorwhoisowedatleast$10,000.Acreditoronlyhasstandingifthecreditoragreesinwritingto suspendpendingactionsandtoforbearfrombringinglegalactionagainstthemunicipalitytocollectthe debtforaperiodofninemonthsoruntilthemunicipalityadoptsarecoveryplan,whicheveroccursfirst. However,ifthemunicipalityfilesaFederalmunicipaldebtadjustmentactionduringthenine-month period,theforbearanceobligationiscancelled. 
	15


	(4) 
	(4) 
	Tenpercentoftheelectorsofthemunicipalitythatvotedatthelastmunicipalelection. 

	(5) 
	(5) 
	(5) 
	Tenpercentormoreofthebeneficiariesofapensionfundifthemunicipalityhasnottimelydepositedits minimumobligationpaymentundertheMunicipalPensionPlanFundingStandardandRecoveryActto thepensionfund. 

	(6) Tenpercentoftheemployeesofthemunicipalityiftheyhavenotbeenpaidforover30daysfromthe timeofamissedpayroll. 

	(7) 
	(7) 
	Trusteesorpayingagentsofamunicipalbondindenture. 

	(8) 
	(8) 
	Theelectedauditors,appointedindependentauditorsorelectedcontrollersofamunicipalityiftheyhave reasontobelievethemunicipalityisinastateoffinancialdistress. 

	(9) 
	(9) 
	Atrusteeoractuaryofamunicipalpensionfund,ifthemunicipalityhasnottimelydepositeditsminimum obligationpaymentundertheMunicipalPensionPlanFundingStandardandRecoveryActtothepensionfund. 


	(10)Thechiefexecutiveofficerofanycity. 
	Ifapersonhasstanding,hemayrequesttheDCEDSecretarytodeterminewhetherthemunicipalityinvolvedisa financiallydistressedmunicipality.Allrequestsmustincludeastatementallegingstanding,astatementwhyhe believesthemunicipalityisdistressed,alistofanyjudgmentsrecordedagainstthemunicipalityandanyother materialallegation.
	16
	Additionalinformationisrequiredforcertaintypesofrequestors.
	17
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	Uponreceiptofarequest,theDCEDSecretarywillsetatimeandplaceforapublichearingwithinthecountywhere themunicipalityislocated.Priortothehearing,theDCEDSecretarymayinvestigatethefinancialaffairsofthe municipality.TheDCEDSecretaryshallnotifyofficialswithinthemunicipalityandpublishnoticeofthehearingin accordancewiththeSunshineAct.TheDCEDSecretarywillconductthehearingand,within30daysafterthehearing, 
	18
	19
	issueadeterminationofwhetherthemunicipalityisfinanciallydistressedandreasonsforthedetermination.
	20

	Inmakingthedetermination,theDCEDSecretarywillconsiderthefactorslistedabove. However,theDCED Secretarywillnotconsidernon-paymentsresultingfromtheCommonwealth sfailuretomaketimelypaymentsto 
	themunicipality.
	21

	IftheDCEDSecretarydisapprovestheapplication,hisdecisionmaybeappealedinaccordancewiththe AdministrativeProceduresAct.IftheDCEDSecretarydeterminesthatamunicipalityisdistressed,theDCED SecretarywillnotifyallCommonwealthagenciesofthedistressedstatusofthemunicipalityandappointa coordinatorforthemunicipality.Afterreviewingthemunicipalrecords,thecoordinatorwillprepareaplan 
	22
	23
	24
	25
	addressingthemunicipality'sfinancialproblems.
	26

	Aplanformulatedbyacoordinatormustincludeanyfactorswhicharerelevanttoalleviatingthefinancially distressedstatusofthemunicipality.Thesefactorsincludeprojectionsofrevenuesandexpenditures; recommendationsregardingpaymentsofdebtsandcurrentandfutureoperationalandcapitalbudgets; recommendationsregardinglaboragreementsandstaffinglevels;recommendationsregardingtheuseofFederal remediesandadditionalCommonwealthprograms;ananalysisofthemunicipality sviabilityandpotentialstructural changesformunicipalservices;andrecommen
	27
	orstudies.
	28

	Within90daysofbeingappointed,thecoordinatormustformulateanddeliveraplanforrelievingthemunicipality's financialdistresstotheDCEDSecretaryandlocalmunicipalofficials.Upondelivery,theplanisopenforpublic acreditorrejectstheplan,themunicipalityandthecreditor,withtheassistanceofthecoordinator,areencouraged tonegotiatearesolutionoftheclaim.Concurrentwiththesenegotiations,thecoordinatorisrequiredtoholda Thecoordinatormayconsidercommentsmadeonthe planandanyresolutionofclaimsasaresultofnegotiationswithcreditorsandrevi
	29
	inspection.Creditorsofthedistressedmunicipalitymayconsentorrejecttothehandlingoftheirclaimbytheplan.If 
	30
	publicmeetingtoreceivepubliccommentontheplan.
	31
	theSecretaryandmunicipalofficials.
	32

	Shortlyafterthecoordinator'spublicmeeting,themunicipality sgoverningbodyshalleitherenactanordinance approvingtheimplementationoftheplanortherevisedplan,orshallrejectthecoordinator splan.Ifthe coordinator splanisapproved,thecoordinatorwillimplementtheplanandreportmonthlytoDCEDonhis progress.Iftheplanisrejected,thendependingontheformofgovernment,thechiefexecutiveofficerorthe governingbodyshalldevelopaplan.Apublichearingmustbeheldonthechiefexecutiveofficer splanorthe governingbody splan,asapplicable.Atthepubli
	33
	34
	35
	36
	37
	38
	39
	40
	41
	42
	43
	planbyordinance.
	44

	Ifduringimplementationofaplanitbecomesapparentthatanamendmenttotheplanisprudent,theamendment 
	mayinitiatedbythecoordinator,chiefexecutiveofficerorthegoverningbodyofthemunicipality,asthecasemaybe.
	45
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	Amunicipalitywhichhasadoptedaplanmayfileapetitionwiththecourtofcommonpleasofthecountyin whichitislocatedtoincreaseratesoftaxationforearnedincome,realproperty,orboth,beyondmaximumrates providedbylaw.Thecourtmayextendannuallytheincreasedtaxingpowersofthemunicipalityuntiltheadopted planexpires.Additionally,twoormoretaxingauthoritieshavingtaxingpoweroverthepropertieswithina municipalitywhichhasadoptedaplanmayfileapetitionwiththecourtofcommonpleasofthecountyinwhichthe municipalityislocatedtocompromisedelinquentt
	46
	47
	48
	thepropertysold.
	49

	Whenthefinancialconditionsofadistressedmunicipalityhaveimproved,theDCEDSecretary,whetheronhisor herownoruponthepetitionofthedistressedmunicipality,willholdapublichearingtodeterminewhetherthe conditionswhichledtothedeclarationoffinancialdistressnolongerpersist.Inmakingthedetermination,theDCED Secretarywillconsiderthemonthlyreportssubmittedbythecoordinator,ifaccrueddeficitshavebeeneliminated,if debtshavebeenretiredandifthereisapositiveoperatingbalanceforatleastoneyear.IftheDCEDSecretarydetermines 
	thatfinancialdistressnolongerpersists,theDCEDSecretarywillrescindthedistressedstatusofthemunicipality.
	50


	ApplicationofFederalLawAmunicipalitydesiringtofileamunicipaldebtadjustmentactionundertheBankruptcy Code(i.e.,aChapter9BankruptcyPetition)mustfirstobtainpermissionfromtheDCEDSecretary.Uponreceiptof anapplicationforpermission,theDCEDSecretarywill,within30days,determinewhethertoapproveordenythe application.FailureoftheDCEDSecretarytoactwithin30daysisadeemedadenial.Anapplicationwillonlybe grantedifanactionisimminentbyacreditororsupplierofgoodsorserviceswhichislikelytosubstantiallyinterrupt orrestricttheabilityo
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	bodymayfileformunicipaldebtadjustmentactionunderFederallaw.
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	AmunicipalitywhichfilesamunicipaldebtadjustmentactionunderFederallawisdeemedtobeafinancially distressedmunicipality.ThemunicipalityisrequiredtoimmediatelynotifytheDCEDSecretaryandtheplan coordinator,ifonehasbeenassigned,oftheFederalfiling.UponreceiptofnoticeoffilingoftheFederalactionby themunicipality,theDCEDSecretarywillappointaplancoordinator,ifnonehasyetbeenappointed. 
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	Act47includesanumberofrequirementsthatapplyonceaChapter9BankruptcyPetitionhasbeenfiled.For instance,Act47statesthatthecoordinatoristoformulateaplanapprovablebytheFederalcourt;the municipalityistoutilizeanyexistingplanandtheexpertiseoftheplancoordinatortodeveloparevisedplan, incorporatingFederalremediesasappropriate,tobepresentedintheFederalaction;andthemunicipalityisto concurrentlyutilizetheproceduressetupbyAct47,soastoefficientlyexpeditetheformulationofaplan,itstimely confirmationbytheFederalcourt,itsadopt
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	Federallawcontrols.
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	AfinanciallydistressedmunicipalitywhichfailstoadoptorimplementaplanwithintheperiodsetbytheFederal court,orwhichfailsorrefusestofollowarecommendationbyitscoordinator,willbenotifiedbythecoordinator thatheisrequestingtheDCEDSecretarytosuspendCommonwealthfundingtothemunicipality.Unlessthe municipalitydemonstratesadequatecauseforthefailure,eachgrant,loan,entitlementorpaymentbythe Commonwealthoranyofitsagencieswillbesuspendedpendingadoptionofaplancalculatedtofullyresolvethe municipality'sfinancialdistress.Suspend
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	pensionfunddisbursementsandemergencyfinancialaidunderthisActwillnotbewithheld.
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	EconomicAssistance Unlessadistressedmunicipalityhasfailedtoadoptorimplementanadequateplan;has failedtoadoptorimplementaplanwithinaperiodsetbyaFederalcourt,orhasfailedorrefusedtofollowa recommendationbyacoordinator,thedistressedmunicipalitywillreceivepriorityinalleconomicandcommunity 
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	developmentprogramsfundedbytheCommonwealth.Althoughthedistressedmunicipalitywillhavepriorityin theawardingofnewfunds,thosefundswillonlybereleasedupontheapprovalofthemunicipality scoordinator 
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	thattheprogramtobefundedisconsistentwitheffortstoalleviatethefinanciallydistressedstatusofthemunicipality.
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	FinancialAidAct47establishedaprogramwithinDCEDtoprovideemergencygrantsandloanstomunicipalities whicharedeclareddistressed.Infurtheranceofthisgoal,Act47establishedtheMunicipalitiesFinancialRecovery RevolvingAidFund.MoneyinthatfundmaybeusedbyDCEDtomakegrantsandloanstocitiesofthethirdclass, borough,incorporatedtowns,townshipsandhomerulemunicipalitywhicharenotcitiesofthefirstorsecond classorcounties.Additionallyfundsmaybeusedtopaythesalariesofplancoordinators. 
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	Typically,afinanciallydistressedmunicipalityoritsplancoordinatormayapplytotheDCEDSecretaryforagrantor loansubsequenttotheadoptionofaplanbythemunicipality.Iftheadoptedplanwasformulatedbythechief executiveofficerorgoverningbodyofamunicipality,thechiefexecutiveofficerorthepersondesignatedbythe governingbodymayapplytotheDCEDSecretaryforagrantorloan.Uponreceiptofanapplication,theDCED Secretaryisrequiredtoholdahearingwithinthemunicipalitynosoonerthantendaysnorlaterthan30daysfrom receiptoftheapplication.Attheheari
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	decisionmaybeappealedinaccordancewiththeAdministrativeProceduresAct.
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	Aloanorgrantawardedtoafinanciallydistressedmunicipalitymaybeusedsolelyforthepaymentofcurrent expensesofthemunicipality.Additionally,iftheDCEDSecretaryapprovesaloan,theloanismadefreeofinterest 
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	andisrepayableinaccordancewiththescheduleintheadoptedplan.
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	TheDCEDSecretaryisalsoauthorizedtoprovideemergencyfinancialaidpriortotheadoptionofaplanbya distressedmunicipality.ThedistressedmunicipalityoritsplancoordinatormayapplytoDCEDforanexpeditedloan orgranttoimmediatelyassistthedistressedmunicipalityiftheapplicantbelievesthatthemunicipalityisin imminentdangerofinsolvencyorthatthereisaclearandpresentdangertothehealthandsafetyofresidentsof themunicipality.Uponreceiptofanapplication,theDCEDSecretarywillreviewalldataimmediatelyavailableand determinewhetheremergencyfun
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	hisorherdecisionmaybeappealedinaccordancewiththeAdministrativeProceduresAct.
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	LaborandCollectiveBargainingAgreementsAct47providesthatanycollectivebargainingagreementsand settlements,includinginterestarbitrationawards,enteredintoAFTERthemunicipalityadoptsanAct47Recovery PlanmustabidebyandbeconsistentwiththeRecoveryPlan. 
	Act47wasamendedin2012followingthePennsylvaniaSupremeCourt sdecisionincasesinvolvingtheCityof ScrantoninwhichitheldthatthepriorversionofAct47didnotapplytointerestarbitrationawardsissuedunder Act111,thepoliceandfirecollectivebargainingstatute.TheSupremeCourtheldthatthepriorversionofAct47did notclearlyincludeanarbitration“award”intheterm“arbitrationsettlement”usedinthestatute,andthatifthe legislatureintendedthatitinclude“awards”aswellas“settlements”thenitneededtoclearlysostateinthelegislation. 
	The2012amendmentspecificallyprovidesthattheterm“arbitrationsettlement”inSection252ofAct47now includesfinalorbindingarbitrationawards,whichincludesinterestarbitrationawardsunderAct111.The2012 amendmentsspecificallyaddedtwonewdefinitions.“Arbitrationsettlement”isnowdefinedas:“Anadjustmentor settlementofacollectivebargainingagreementordispute.Thetermincludesafinalorbindingarbitrationawardor otherdetermination.”Theothernewdefinitionis“Plan”or“recoveryplan,”whichisnowdefinedas:“Arecovery plandevelopedunderthisAc
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	TheamendedAct47providesthattheRecoveryPlanshallincludelimitsonprojectedexpendituresforindividual collectivebargainingunitsthatmaynotbeexceededbythedistressedmunicipality,givingdueconsiderationtothe projectionofrevenueandexpensesrequiredbyAct47. 
	TheamendmenttoSection252,Plan not affected by certain collective bargaining agreements or settlements, subsection(a),General Rule, states:“acollectivebargainingagreementor arbitrationsettlementexecutedaftertheadoptionofaplanshallnotinanymannerviolate,expandordiminishits provisions.”Note:Theitalicizedandunderlinedphrasewasaddedin2012. 
	Except as provided in subsection (b), 

	Subsection(b)addedallnewlanguageapplicabletoarbitrationsettlementsforpoliceandfireunderAct111,and providesthatsucharbitrationsettlements(awards)maydeviatefromtheplan,butonlyifsuchsettlement(award): 
	(1) exceptassetforthinsubsection(b.1),willnotcausethedistressedmunicipalitytoexceedanylimitson expendituresforindividualcollectivebargainingunitsimposedunderthePlan; 
	(2) willnotfurtherjeopardizethefinancialabilityofthedistressedmunicipality,asmeasuredbythecriteriaset forthinsection201; 
	(3) isnotinconsistentwiththepolicyobjectivessetforthinsection102(a)torelievethefinancialdistressof thedistressedmunicipality. 
	Subsection(b.1)providesanexceptionthat(b)(1)aboveshallnotapplytoalimitonexpendituresforanindividual bargainingunitthatisdeterminedtobearbitrary,capriciousorestablishedinbadfaith. 
	Subsection(c)providesthattheissueofwhetheranarbitrationsettlement(award)deviatingfromtheplansatisfies thecriteriaundersubsection(b)andanyexceptionundersubsection(b.1)mustbedeterminedbythearbitration panelappointedunderAct111andreflectedinfindingsoffactthataresupportedbysubstantialevidenceand consistentwiththissection.Duringthehearingbeforethearbitrationpanel,thetestimonyofexpertsinmunicipal financecalledbythedistressedmunicipalityortheunionisadmissibleasevidencebeforethepanel.Anarbitration settlement(award)
	Subsection(d)providesthatanarbitrationsettlement(award)deviatingfromthePlanundersubsection(b)must beprovidedtothecoordinatorbythearbitrationpanelwithin48hoursofissuance,andthecoordinatorshallreview theawardtodeterminewhetheritviolatesthissectionofAct47. 
	Subsection(e)providesforanappealtoCommonwealthCourtfromanarbitrationsettlement(award)which deviatesfromtheplanbyeither:1)thedistressedmunicipality;2)theunion;or3)thecoordinator.Thesubsubsectionstothisprovisionprovide: 
	-

	(1) Theappealmustbecommencedwithin30daysafterissuanceofthearbitrationsettlement(award). 
	(2) 
	(2) 
	(2) 
	Therecordofthearbitrationcasebecomespartoftherecordonappealandthecourtmaysupplement therecord(importantbecauseoftennocourtreporterattheinterestarbitrationhearings). 

	(3) 
	(3) 
	Thestandardofreviewisdenovototheextenttheappealallegesthatthearbitrationsettlement/award violatesthissectionofAct47.TheCommonwealthCourtisnotboundbythefactualorlegalconclusions ofthearbitrationpanel.Thisisanimportantprovision,astheusualstandardofreviewinlaborgrievance arbitrationcasesisextremelylimited,andthereispracticallynoappealofaninterestarbitrationaward unlessitwouldrequirethemunicipalitytodoanunlawfulorultraviresact,overtheobjectionofthe municipality. Otherwise,thestandardofreviewisnotaffected. 

	(4) 
	(4) 
	Thecoordinator sdecisionsettingalimitonexpendituresforanindividualbargainingunitshallnotbe disturbedonappealunlessthelimitisdeterminedtobearbitrary,capriciousorestablishedinbadfaith. 
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	Section241detailswhatmaybeincludedinanAct47RecoveryPlan,andincludesprojectedexpendituresforthe Workforceinsubsection(1)(ii)(B),and“Possiblechangesincollectivebargainingagreementsandpermanentor temporarystaffinglevelchangesorchangesinorganization”inSubsection(3).TheRecoveryPlansgenerally includeinitiativesforchangesinthecollectivebargainingagreementsincludingsuchthingsas: 
	• 
	• 
	• 
	wageandsalaryreductionsorfreezes 

	• 
	• 
	reductionsorfreezesinlongevitypay 

	• 
	• 
	limitationsonovertime 

	• 
	• 
	eliminationorreductionofcompensatorytime 

	• 
	• 
	reductionsorlimitationsonotherpaidleavesuchassickleave,vacationleave,personalleaveandpaidholidays 

	• 
	• 
	costreductionsand/orlimitationsforhealthinsurances,suchasmaximumcostincreasesforthemunicipality s contributionstowardhealthinsurances,increasedemployeecontributions,plandesignchanges 

	• 
	• 
	pensionreductionsfornewhiresandotherlimitations 

	• 
	• 
	limitationsonpost-retirementbenefits,especiallypost-retirementhealthinsurance. 


	Thus,theAct47Plan:1)establishesmaximumexpendituresforeachcollectivebargainingunitforeachyear,and2) requireschangestotheactualprovisionsoffuturecollectivebargainingagreements.Theindividualcollective bargainingunitsaretypically:1)police,2)fire,and3)non-uniformedemployees,includingstreets,publicworks,all administrativeandclericalemployees. Thisisasignificantchange,aspriorAct47plansmayhavesetforth projectedexpendituresfortheentireworkforce,notnecessarilyforeachindividualcollectivebargainingunit. Further,priorpl
	Supervisorynon-uniformedemployeesandmanagementemployeesarenotincludedinanybargainingunit.The planprovisionscanapplytothemimmediately.Forthoseincollectivebargainingunits,theplanprovisionswillapply tocollectivebargainingagreementsandarbitrationsettlements(awards)enteredintoorissuedafter adoptionof theRecoveryPlanbythemunicipality.Theplanwillnotaffectexistingcollectivebargainingagreements. 
	Currently,underAct111forpoliceandfireemployees,themunicipalityandtheunionengagein“collective bargaining”butifnoagreementisreachedthenthepartiesmustproceedtobindinginterestarbitrationbeforea panelofthreearbitrators.Onearbitratorisselectedbythemunicipality,onearbitratorisselectedbytheunion,and thethirdisaneutralarbitratorselectedbythetwoparties(otherarbitrators).Thepartieshaveahearingbeforethe arbitrationpanel,andthearbitrationpanelissuesanawardwhichsetsallofthetermsandconditionsof employmentincludingforexamp
	However,ifamunicipalityhasadoptedanAct47RecoveryPlan,thenthearbitrationpanelislimitedbytheplan requirements.Therecent2012amendmentsdoprovidesomeabilityto“swap”dollars,i.e.,theunioncouldpropose alternateprovisionsthatequalthesamedollarexpenditures,andprovidedthisproposalcomplieswiththethree criteriainSection252,subsection(b),thearbitrationpanelcoulddeviatefromtheplanbyincludingthis“swap.” Also,theunioncanarguethatthemaximumexpendituresforitsbargainingunitarearbitrary,capriciousorwere establishedinbadfaithand
	Acollectivebargainingagreementorinterestarbitrationawardthatthatisenteredintoorissuedaftertheadoption ofanAct47Planissubjecttotheplan,andshouldbebindingthroughoutitsterm,regardlesswhetherthe municipalityexitsAct47priortoitsexpiration,unlessofcoursetheagreementorawardsaysotherwise.However, 
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	subsequentcollectivebargainingagreementsandinterestarbitrationawardsenteredintoorissuedaftera municipalityexitsAct47arenotcoveredbytherestrictionsandlimitationsofanyAct47Plan,astherewouldnot beanyactiveAct47Planineffectatsuchtime. 
	FiscalEmergenciesinCitiesoftheThirdClassIfacityofthethirdclasswhichhasbeendeclaredbytheDCED Secretarytobedistressedcontinuestoexperiencefinancialdifficulties,theGovernormaydeclareastateoffiscal emergencyinthecity.AfiscalemergencyexistsiftheGovernorfindsthatthecityfailedtoadoptorimplementthe coordinator splanoranalternativeplanapprovedbytheDCEDSecretaryandthatthecitycurrentlyis,orwithin180 daysorlesswillbe,unabletomeetitsfinancialobligationswhentheycomedue,orisunabletoensurethe continuedprovisionofvitalandne
	wastewaterservices;refuseorsnowremoval;orpayroll,pensionorotherdebtobligations.
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	IftheGovernordeclaresafiscalemergency,theGovernormustnotifythemunicipalofficialsofthecitythathehas declaredafiscalemergencyanddirecttheSecretarytodevelopanemergencyactionplantoensurethatthevital andnecessaryservicesaremaintainedwithinthecityduringthestateoffiscalemergency.Indevelopingthe emergencyactionplan,theSecretarywillconsiderthecoordinator splanandanyotherplanorinformationthe 
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	Secretarydeemsappropriate.
	81

	Onceanemergencyactionplanhasbeendeveloped,theDCEDSecretarywillpostedtheactionplanonDCED s website,notifytheelectedmunicipalofficialsofthedistressedcityandpublishinanewspaperofgeneralcirculation 
	thattheemergencyactionplanhasbeencompleted.
	82

	Duringthestateoffiscalemergency,theGovernororhisdesigneewillexercisetheauthorityoftheelectedor appointedofficialsofthedistressedcity,andoftheofficialsofanyauthorityorcorporateentitythatisdirectlyor indirectlycontrolledbythedistressedcityorwhichthedistressedcityhaspowerofappointment,toensurethe provisionofvitalandnecessaryservices.Specifically,theGovernororhisdesigneewillcollectfundspayabletothe distressedcityanditsauthorities;obtainemergencyfinancialaidforthedistressedcityanditsauthorities;andenter intocont
	thedistressedcityoritsauthoritytoensuretheprovisionofvitalandnecessaryservices.
	83

	WhiletheGovernorhasgreatauthoritytorunthefinancialaffairsofadistressedcityduringastateoffiscal emergency,hispowerisnotunlimited.TheGovernormaynotunilaterallylevytaxes;unilaterallyabrogate,alteror otherwiseinterferewithavaliddebtobligationoritspriority;unilaterallyimpairormodifyexistingbonds,notes, municipalsecuritiesorotherlawfulcontractualorlegalobligations;usetheproceedsofthesale,lease,conveyance, assignmentorotheruseordispositionoftheassetsofthedistressedcityoritsauthoritiesinanyprohibitedmanner; 
	orpledgethefullfaithandcreditoftheCommonwealth.
	84

	Inordertoexpeditiouslyimplementtheemergencyactionplan,themunicipalofficialsofthedistressedcityandits authoritiescontinuetocarryoutmostofthedutiesoftheirrespectiveoffices.TheGovernororhisdesigneewill directthemunicipalofficialstoimplementportionsoftheemergencyactionplanandtorefrainfromtakingany actionthatwouldinterfereorimpedetheimplementationoftheemergencyactionplan.Ifamunicipalofficial refusestoimplementtheemergencyactionplanasdirected,orinterfereswiththeimplementationofthe emergencyactionplan,theGovernoro
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	mandamuscompellingthemunicipalofficialactaccordingtothedirectionsoftheGovernororthedesignee.
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	WithineightdaysoftheGovernordeclaringastateoffiscalemergency,themunicipalofficialsofthedistressedcity arerequiredtoholdaspecialpublicmeetingtonegotiateaconsentagreement.93Thepurposeoftheconsent agreementistoprovidelong-termfinancialstabilitytothedistressedcityaftertheterminationofthefiscal emergency.Theconsentagreementmustaddresshowthedistressedcityintendstoprovidevitalandnecessary services,payfinancialobligationsofthedistressedcityanditsauthorities,maketimelypaymentstothepension fundsinwhichthedistressedci
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	projectionoftaxrevenuenotauthorizedbycurrentlaw,unilaterallyabrogate,alterorotherwiseinterferewitha validdebtobligationoritspriority;unilaterallyimpairormodifyexistingbonds,notes,municipalsecuritiesorother lawfulcontractualorlegalobligationsunlessbycourtorder;usetheproceedsofthesale,lease,conveyance, assignmentorotheruseordispositionoftheassetsofthedistressedcityoritsauthoritiesinanunlawfulmanner; increaseintherateofanearnedincometaximposedonnonresidentworkerswhilethecityisdeclaredinastateof distress;
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	93
	orauthorizethecitytofileformunicipaldebtadjustmentactionundertheBankruptcyCode.
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	Uponapprovaloftheconsentagreementbyamajorityvoteofthegoverningbodyofthedistressedcity,thecity mustpresenttheconsentagreementtotheDCEDSecretaryforapproval.IftheDCEDSecretarydeterminesthat theconsentagreementissufficienttoovercomethecity'sfinancialdistress,thegoverningbodyshallenactthe consentagreementintheformofanordinance.Inadditiontotheconsentagreement,theordinancemustconsent totheGovernorinstitutingareceivershipintheeventofabreachorunilateralmodificationoftheconsent agreementbymunicipalofficials.Uponenact
	95
	Governor semergencypowersaresuspended.
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	Inadditiontobreachorunilateralmodificationofaconsentagreement,thedistressedcityisdeemedtoconsentto theappointmentofareceivershipifthedistressedcityfailstoconveneavalidspecialpublicmeetingtodevelopthe consentagreement;failstoenactavalidordinanceimplementtheconsentagreement;failstocomplywiththe consentagreementorordinanceenactingtheconsentagreement;orenactsanunapprovedamendmenttothe 
	ordinanceenactingtheconsentagreement.
	97

	ThestateoffiscalemergencyforadistressedcityendswhentheDCEDSecretarycertifiesthatthecityisnolonger 
	financiallydistressed.
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	ReceivershipinCitiesoftheThirdClassIftheGovernordeclaresafiscalemergencyinadistressedcityofthethird class,hemayordertheDCEDSecretarytopetitionCommonwealthCourttoappointareceiverforthedistressed city.TheCommonwealthCourtmayonlyappointtheindividualnamedinthepetitionasthereceiver.The Secretaryisrequiredtonotifythemunicipalofficialsandthepublic.TheCommonwealthCourtwillconducta hearingwithin15daysonthepetition.Within60daysofthehearingiftheCommonwealthCourtfindsbya preponderanceoftheevidencethat30dayshavepassedsi
	99
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	Additionally,theGovernormayordertheDCEDSecretarytopetitiontheCommonwealthCourttoappointa receiverforthedistressedcityifthedistressedcityfailedtocomplywiththeordinanceorhasamendedthe ordinanceadoptingtheconsentagreementwithouttheapprovaloftheDCEDSecretary. Ifthecourtfindsbya preponderanceoftheevidencethatthedistressedcityfailedtocomplywiththeconsentagreementorhas amendeditwithouttheDCEDSecretary sapproval,thecourtwillappointtheindividualasreceiver,orderhimto developarecoveryplanandorderhimtoimplementtheemerg
	104
	105

	Within30daysofbeingappointedreceiver,thereceiverisrequiredtofilearecoveryplanwithCommonwealth Court,theDCEDSecretaryandlocalmunicipalofficials.Thereceivermayconsiderotherplanswhichhavebeen preparedforthedistressedcity,buttherecoveryplanmustprovideataminimumforthecontinuedprovisionof vitalandnecessaryservicessuchaspolice,fire,ambulanceorrescueservices;waterorwastewaterservices;refuse orsnowremoval;andthepaymentofpayroll,pensionorotherfinancialobligations.Itmayprovidefortheuseor dispositionoftheassetsofthedis
	106
	107
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	Uponcompletionoftherecoveryplan,thereceiverwillfiletheplanwiththeCommonwealthCourt.Unlessthe CommonwealthCourtfindsbyclearandconvincingevidencethattheplanisarbitrary,capriciousorwholly inadequatetoalleviatethefiscalemergencyinthedistressedcity,thecourtwillconfirmtheplan.Onceconfirmed bytheCommonwealthCourt,therecoveryplanmayonlybemodifiedbyanorderofcourt.Aconfirmedrecovery plansupersedesallotherplansandimposesonthemunicipalofficialsofthedistressedcityanditsauthoritya mandatorydutytoundertaketheactssetforthi
	109
	110
	111
	112
	113

	Ifduringthecourseofareceivership,avacancyintheofficeofreceiveroccurs,theDCEDSecretarywillpetitionthe courtfortheappointmentofanewreceiver.TheDCEDSecretarymayalsopetitionthecourttoremovethe receiverorforoneormoreextensionsofthereceivership.IftheDCEDSecretaryestablishesbyapreponderance oftheevidencethatfurtherimplementationoftherecoveryplanisnecessarytoendthefiscalemergency,thecourt willgranttheextension.
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	Underaconfirmedrecoveryplan,areceiverwillimplement,and,ifneeded,petitionthecourttomodify,the recoveryplan;requirethedistressedcityanditsauthoritytonegotiateintergovernmentalcooperationagreements inordertoeliminateandavoiddeficits,maintainsoundbudgetarypracticesandavoidinterruptionofmunicipal services;requirethedistressedcityoritsauthoritiestocausethesale,lease,conveyance,assignmentorotheruseor dispositionofthedistressedcity'soritsauthorities assets;approve,modifyorterminatecontractsandagreements withthedist
	117

	Inperformingtheseduties,thereceivermayemployfinancialorlegalexpertsdeemednecessarytodevelopand implementtherecoveryplan.Thereceiverwillattendexecutivesessionofthedistressedmunicipalityandmeetand consultwiththeadvisorycommittee.Heisrequiredtomakeregularreportstothemunicipalofficials,DCEDandthe publicontheprogressandimplementationoftherecoveryplan.Thereceivermayissueorderstomunicipal officialsofthedistressedcityoritsauthoritytoassisthiminimplementinganyprovisionoftherecoveryincluding orderingthemtorefrainfrom
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	LiketheGovernorduringastateoffiscalemergency,areceiverduringareceivershiphasgreatauthoritytorunthe financialaffairsofadistressedcity;however,hispowerisnotunlimited.Thereceivermaynotunilaterallylevytaxes; unilaterallyabrogate,alterorotherwiseinterferewithavaliddebtobligationoritspriority;unilaterallyimpairor modifyexistingbonds,notes,municipalsecuritiesorotherlawfulcontractualorlegalobligations;orusethe proceedsofthesale,lease,conveyance,assignmentorotheruseordispositionoftheassetsofthedistressedcityor autho
	122

	Ifduringareceivershipadistressedcityoritsauthoritiessell,leaseordisposeofassets;theproceedsfromanysale, lease,conveyance,assignmentorotheruseordispositionofassetsmustbeappliedtothepaymentofoutstanding debtobligationsowedbythedistressedcityoritsauthorities,subjecttoanyencumbrance.Anyremaining proceedsmaybeusedbythereceivertorestructureorprovideescrowforthepaymentoffuturedebtobligations ortomeetoperatingandcapitalneedsofthedistressedcityorauthority.However,duringthecourseofthetransaction thereceivermaynotunil
	123

	Uponthegrantingofapetitionfortheappointmentofareceivership,theGovernorshallappointamunicipal financialrecoveryadvisorycommitteeforthedistressedcity.Thecommitteewillmeetandconsultwiththereceiver toproviderecommendationsandfeedbacktothereceiverontheimplementationoftherecoveryplan.The 
	committeeshallbecomposedofthechiefexecutiveofficerofthedistressedcity,thepresidentofthegoverning bodyofthedistressedcity,onememberappointedbythecountycommissionersofthecountywherethe distressedcityislocated,andonememberappointedbytheGovernor.Priortomostactionsonbehalfofthe distressedcity,thereceiverisrequiredconsultwiththeadvisorycommittee.
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	Areceivershipforadistressedcityendstwoyearsfromthedateitwasappointedunlessrenewedbythe DCEDSecretary.
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	XXVI RegulationofOilandNaturalGasOperations 
	ScottE.Coburn,Esquire (updated April 2015) 
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	GeneralCounsel PennsylvaniaStateAssociationofTownshipSupervisors 4855WoodlandDrive Enola,PA17025 (717)763-0930 
	scoburn@psats.org 

	Itisalmostcertainthatnoareaofmunicipalsolicitors practicehaschangedmoresincethelasteditionofthe Solicitors Handbook thanthelocalregulationofoilandnaturalgasoperations.Withthediscoveryandrapid explorationofthesubstantialnaturalgasreservesintheMarcellusShale(andUtica),whichencompassesa significantswathoftheCommonwealth,hundredsofmunicipalitieshavebeenfacedwiththeissueofwhattheycan andcannotdo(andshouldandshouldnotdo)toregulateoperations,includingthelocationofwellsand compressorstations,andallofthevarioussuppo
	Itisimportanttonotethatthissectionisnotintendedtocomprehensivelyaddressalloftheoilandnaturalgas issuesthatmunicipalsolicitorsandtheirclientswillface.Itisjustasimportanttonotethatthestateofthelawinthis areacontinuestoevolveand,inmanyinstances,dosorapidly.Therefore,thissectionismerelyintendedtohighlight manyofthemorecommonlyseenissuesandtoprovideanadditionalresourceforsolicitorsastheyworkthrough theseandrelatedissues. 

	“Wherevs How”-ThePennsylvaniaOilandGasAct(pre-2012) 
	“Wherevs How”-ThePennsylvaniaOilandGasAct(pre-2012) 
	PriortoFebruary2012,whentheGeneralAssemblyenactedAct13of2012,whichwasacomprehensiverewriteof thePennsylvaniaOilandGasAct,theprimaryquestionformunicipalsolicitorswaswhetheramunicipality splansor actionswereincompliancewithSection602oftheOilandGasAct. Section602providedthattheOilandGasAct preemptedlocalordinancesthatattemptedtoregulateoilandgasoperationsexcepttotheextentthatthose ordinanceswereadoptedpursuanttotheMunicipalitiesPlanningCodeorFloodPlainManagementAct.Ordinances adoptedunderthosestatutesmaynot“ac
	1
	2

	ThePennsylvaniaSupremeCourtprovidedadditionalguidanceregardingtheextentofpermissiblemunicipal regulationofoilandnaturalgasoperationsin2009,whenitissueddecisionsinHuntley & Huntley, Inc. v. Borough Council of Borough of Oakmont, and Range Resources-Appalachia, LLC v. Salem Tp. 
	In Huntley,theSupremeCourtupheldtherejectionofaborough sdenialofaconditionaluseapplicationfora naturalgaswellinaresidentialzoningdistrict.Indoingso,itfoundthat“Section602'sreferenceto‘featuresofoil andgaswelloperationsregulatedbythisact pertainstotechnicalaspectsofwellfunctionalityandmattersancillary thereto(suchasregistration,bonding,andwellsiterestoration),ratherthanthewell'slocation”andthatthe municipality szoningordinanceservesdifferentpurposesthantheOilandGasAct.Therefore,thisdecisionstood forthepropos
	3

	In Salem Tp., however,theSupremeCourtruledthatthetownship sordinancewasinvalidbecauseitwasregulating thesamefeaturesofnaturalgasoperationsasthoseregulatedbytheOilandGasAct.Therefore,theOilandGas Actpreemptedtheordinance.
	4
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	Thesetwodecisionsledmunicipalpractitionerstogenerallyfollowthe“wherevs.how”dichotomy,whichrefersto thefactthatafterHuntley and Salem Tp., itwasconsideredpermissibleformunicipalitiestoregulatethelocationof oilandgasoperations,providedthattheydosoreasonablyandincompliancewiththeMPC,butnottheactivity itself,suchasbyestablishingrulesregardingthecasingofwellsandothertechnicalaspectsoftheactivity. 
	Despitethefactthatthesetwodecisionsprovidedguidancetomunicipalsolicitorsregardingtheextenttowhich theyandtheirclientscouldandcouldnotgowhenregulatingoilandgasoperations,theydidnotanswerevery questiononthematter.Inaddition,whilemanymunicipalitiesadoptedzoningordinancesthatwereentirely appropriateunderthen-existinglaw,othersadoptedordinancesthatwereoverlyrestrictive.Thedifferencebetween municipalordinanceswasamongthemainreasonswhythenaturalgasindustrypushedforastatewidelawthat wouldprovideuniformstandardsfort

	Act13of2012 
	Act13of2012 
	InFebruary2012,Act13wentintoeffectandwithitcamesignificantcontroversyovertheimpactthatChapter33of Act13wouldhaveonmunicipalities abilitytoregulateoilandgasoperations. 
	Section3302ofAct13keptinplacepreemptionlanguagethatwassubstantiallyidenticaltothelanguageofSection 602oftheOilandGasAct.
	5

	Section3303imposedanadditionalprovisionthatpreemptslocalordinancesregulatingoilandgasoperationsthat arealsoregulatedby“environmentalacts,”whichwasbroadlydefinedtoinclude“[a]llstatutesenactedbythe Commonwealthrelatingtotheprotectionoftheenvironmentortheprotectionofthepublichealth,safetyand welfare,thatareadministeredandenforcedby[thePennsylvaniaDepartmentofEnvironmentalProtection]orby anotherCommonwealthagency,includinganindependentagency,andallFederalstatutesrelatingtothe protectionoftheenvironment,totheext
	6

	Section3304establisheduniformrequirementsonwherevarioustypesofoilandgasoperations,includingseismic testingactivities,wells,freshwaterandwastewaterimpoundments,pipelines,compressorstationsandprocessing plants,maybesited.Forexample,excepttoalimitedextentinresidentialzoningdistricts,thedrillingofoilandgas wellswaspermittedinallzoningdistricts,aswereassessmentoperations,includingseismictesting.Restrictionson suchthingsarestructureheights,screening,fencing,lightingandnoiserelatingtopermanentoperationsthatwere no
	7

	Section3304,ineffect,didawaywiththe“wherevs.how”paradigmthatwasestablishedthroughtheSupreme Court s2009decisions.Initsplacewas,inmostrespects,a“onesizefitsall”regulatoryscheme. 
	Sections3305through3307establishedthemannerinwhichpersons,includingownersandoperatorsofoiland gasoperations,couldchallengelocalordinancesbeforethePennsylvaniaPublicUtilityCommissionorthe CommonwealthCourtandmunicipalitiescouldseekthereviewandblessingoftheirlocalordinancesbythePUC. Theprovisionsalsoprovidedforthepossibilityoftheimpositionofattorneys feesagainstanymunicipalitythat enactedorenforcedalocalordinancewithwillfulorrecklessdisregardfortheMPCorAct13andagainstany plaintiffthatbroughtaclaimwithoutsubst
	8

	Section3308createda“carrotandstick”approachformunicipalitiesthatreceiveashareoftheimpactfeeimposed onoilandgasoperatorspursuanttoChapter23ofAct13.ItrequiredthatifthePUC,theCommonwealthCourtor SupremeCourtissuedanorderthatalocalordinancewasinviolationofthelaw,theoffendingmunicipalitybecame immediatelyineligibletoreceiveitsshareoftheimpactfee. Itwouldremainineligibleuntilitaddressedthe deficiencyortheorderwasreversedonappeal.
	9

	Section3309providedthatChapter33appliedretroactivelytothoselocalordinancesineffectasoftheeffective 
	dateofAct13.
	10
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	Robinson Township v. Commonwealth: SupremeCourtInvalidates KeyZoningProvisionsinAct13 
	Robinson Township v. Commonwealth: SupremeCourtInvalidates KeyZoningProvisionsinAct13 
	ShortlyafterAct13 senactment,inRobinson Tp. v. Commonwealth,ahandfulofmunicipalities,alongwithan environmentalgroupandamedicaldoctor,filedapetitionintheCommonwealthCourtchallengingthe constitutionalityofAct13.InJuly2012,theCommonwealthCourtissuedanordergrantinginpartanddenyingin partthepetitioners claims.Ofparticularimportance,thecourtruledthattheuniformzoningprovisionsviolated 
	principlesofdueprocess.Thepartiesfiledcross-appeals.
	11


	InDecember2013,afteranexpeditedappealandamicuscuriaebriefsfromdozensofpartiesandinterestgroups, thePennsylvaniaSupremeCourtissuedapluralityopinionstrikingdowntheuniformzoningprovisionsinChapter 33.Then-ChiefJusticeCastille,writingfortheplurality,determinedthattheprovisionsviolatedtheEnvironmental RightsAmendment(ArticleI,Section27)tothePennsylvaniaConstitution,whichstatesthatthepeoplehavearight to“cleanair,purewater,andtothepreservationofthenatural,scenic,historicandestheticvaluesofthe environment”andthatth
	12

	JusticeBaerconcurredwiththeresult,butreliedondueprocessgrounds.HestatedthatAct13forcesmunicipalities toenactzoningordinancesthatdonotprotectthedueprocessrightsoftheircitizensandthatdifferentlandowners willbe“arbitrarilyimpacted.” 
	JusticesSaylorandEakindissented.JusticeSaylorarguedthatAct13isnothing“otherthananon-arbitraryand non-discriminatoryexerciseoftheGeneralAssembly spolicepowers”designedtofurthertheCommonwealth s economicandenvironmentalinterests.JusticeEakinstatedthattheCourtreliedonatheorynotpresentedbythe partiesandthatlettingmunicipalofficialssuetheCommonwealthbasedonallegedviolationsofindividual constitutionalrightscouldleadtoa“tideofmischief.” 
	TheSupremeCourtresolvedotherissues,includingthestandingofthemunicipalpetitioners,environmentalgroup andmedicaldoctorandthejusticiabilityoftheclaims,butbecausethoseissuesdonothaveadirectbearingonthe practiceofmunicipalsolicitors,theyarenotafocusofthissection. 
	TheSupremeCourtalsoremandedthecasebacktotheCommonwealthCourtwithinstructionsforittodetermine whetheradditionalsectionsofAct13werenotcapableofbeingseveredfromthesectionsthattheSupremeCourt ruledtobeunconstitutional.TheprimarysectionwasSection3305,whichgrantedthePUCauthoritytoreviewlocal ordinancesandissueordersastowhetherthoseordinanceswereinviolationofAct13ortheMPC.ThePUCargued thatAct13 srequirementthatmunicipalitieslosetheirshareofimpactfeefundsmandatedthatitexercisethat authority,whilethemunicipalpetitio
	Onremand,theCommonwealthCourtpresentedtheissueas“whetherthePUC sjurisdictionissohollowedoutthat itsremainingjurisdictiontoconsiderwhetheralocalordinanceviolatesChapter32isnon-severable.”Thecourtheld thatbecauseSections3303and3304wereunconstitutional,thefinalsentenceofSection3302was“necessarily incapableofexecutionandisseveredfromtheremainingvalidprovisions”ofSection3302. Inaddition,itfoundthat thestatutoryschemeofChapter33couldnotbeimplementedintheabsenceofSections3302through3304. Asa result,“[l]ocalzoningm
	13

	ThepartiesappealedtheCommonwealthCourt sJuly2014decisionbacktotheSupremeCourt,whereitispending. 
	Post-Robinson Township Decisions 
	Post-Robinson Township Decisions 
	DespitethecertaintythattheRobinson Township decisionprovidedintermsofwhethermunicipalitiesmustsatisfy thezoningrequirementsinAct13,thedecisionalsocreatedasignificantamountofuncertaintyastohowmuchdue diligencemunicipalgoverningbodiesmustconducttoensurecompliancewiththeEnvironmentalRights Amendmentbeforetheymakedecisionstoapproveorrejectproposednaturalgasoperations(orothertypesof operationsthatarewhollyunrelatedtothenaturalgasindustry;thatquestionisnotthesubjectofthischapter). 
	TherehavebeenmanylowercourtdecisionsthathavesincecitedRobinson Township insomemanner.However,at theappellatelevel,thereisnotcurrentlyabodyofcaselawsufficienttogivesolicitorsafirmunderstandingofhow thePennsylvaniacourtswillapplyRobinson Township. 
	Forexample,in2014,theLycomingCountyCourtofCommonPleasissuedarulinginacaseinwhichatownship grantedaconditionaluseapprovalforawellpadinaresidentialagriculturaldistrict.Therewasonehomewithin 1,000feet,butalargedevelopmentwithin3,000feet.Thecourtfirstruledthatthetownship sordinancedidnot provideforoilandgasoperationsofthetypeproposed.Itfoundthattheproposedusewasneitherspecifically permittednordeniedinthezoningordinance.Thecourtalsofoundthatthetownshipdidnotmakespecificfindings thattheproposedusemetthreesections
	14

	Thefirstsectionrequiredthatthepermittedusebesimilartoandcompatiblewithotherusesinthezone.Thecourt foundthatmanyofthequestionsonthispointwereunansweredbytheapplicantandthatnoonetestifiedthatthe proposedusewassimilartootherusesinthedistrict. Theproposedusemustbesimilartoexplicitlypermitteduses and,asreferencedabove,oilandgasdrillingofthistypewasnotexpresslypermittedinthiszoningdistrict.The courtalsorejectedtheargumentthatitwassimilartopublicservicefacilities. 
	Thesecondsectionrequiredthattheproposedusemeetthegeneralpurposesoftheordinance.Thecourtfound thattheresidentialagriculturaldistricthadthepurposesthatyouwouldexpectofsuchadistrictandthatthefacts thatweredevelopedatthehearingconflictedwiththatpurpose(volumeoftrucktraffic,noise,flaring,lengthof disruption,etc.).Thecourtalsonotedthattheordinancestatedthatproposedusesmust“innoway”conflictwith thegeneralpurposesoftheordinance.Thatmeanttheremustbea0%chanceofaconflict,makingitanearly impossiblestandardtomeet. 
	Thethirdsectiondealtwiththehealth,safetyandwelfareoftheneighborhood.Thecourtnotedthattheapplicant gavecursorytestimonyaboutthepurportedlackofanadverseimpact,while,incontrast,thecourtfoundthatthe objectors“presentedsubstantialevidencethatthereisahighprobabilitythattheusewilladverselyaffectthehealth, welfareandsafetyoftheneighborhood.” 
	Thecourtfurtherheldthat“[n]eithertheApplicantnortheBoardexplainedhowunconventionalnaturalgas operationsarecompatiblewiththepermittedusesinthisresidentialdistrict”andreferencedportionsofthe Robinson Tp. decisioninwhichtheSupremeCourtdiscussedtheimpactofshaledrillingdoesviolencetothe landscape.ThatcaseiscurrentlypendingbeforetheCommonwealthCourtandmayprovideadditionalguidance regardingtheapplicationoftheEnvironmentalRightsAmendment. 
	Morerecently,inPennsylvania Environmental Defense Foundation v. Commonwealth, inwhichtheCommonwealth Courtrejectedchallengedtotheleasingofstatelandfornaturalgasoperations,theCommonwealthCourtgave someadditionalguidancetopractitionersregardingtheweighttobegiventotheSupremeCourt sdecisionin Robinson Tp., giventhatitwasrenderedbyapluralityofjustices.Thecourtcautionedthatthedecisionispersuasive authority“totheextentitisconsistentwithbindingprecedentfrom[theCommonwealth]CourtandtheSupreme Courtonthesamesubject.”
	15
	Payne v. Kassab
	16

	Therearealsonumeroussubstantivevaliditychallengesthatarependingintownships,manyofwhichaddressthe issueofwhethermunicipalitieshavedoneenoughtoprotecttheenvironment. 
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	OtherNaturalGasIssues 
	OtherNaturalGasIssues 
	AsthenaturalgasindustrycontinuestodevelopinPennsylvania,therearenumerousadditionalissuesthat municipalitiesarefacingonaconsistentbasis.Unfortunately,formanyoftheseissues,thebodyoflawisnotfully developed,leadingtosomeuncertaintyformunicipalsolicitorsattemptingtogivetheirmunicipalclientsaclearanswer. 
	SeismicTesting.Seismictestingisusedbynaturalgasoperatorstolocatenaturalgasdeposits.Becauseit sometimesinvolves trucksusing“vibrosis,”orthevibratingmethod,andtargetedblastingofexplosives,itis commonformunicipalitiestobeconcernedabouttheimpactthattheactivitywillhaveontheirroadsandonthe propertyoftheirresidents.Insomeinstances,theyhaveattemptedtoregulatethem. 
	Inonecase,afederaldistrictcourtheldthatatownshipviolatedaseismictestingcompany sdueprocessandequal protectionrightswhenitattemptedtobanseismictestingontownshiproadsbyrefusingtoenactanordinance. ThecourtmadeclearthatseismictestingispermittedinPennsylvaniaandthatthetownshipcannot“banseismic testingbyrefusingtoaddresstheissueinadulypassedordinanceandbyrefusingtoacknowledgethelegitimate rightsofseismicoperators.”
	17

	Inanother,theCommonwealthCourtruledthatagreementsbetweenthetownshipandseismictestingcompany 
	werenotresolutionsorordinancesentitledtotheforceoflaw.
	18

	CompressorStations.Therehavealsobeenlawsuitsinvolvingapplicationsforcompressorstations,includingone thatcase,thecourtfoundthatazoninghearingboarderredindenyingtherequestbecauseitmadenofindings thatobjectorstotheapplicationdemonstratedahighdegreeofprobabilitythattheproposedcompressorstation 
	thatinvolvedarequestforaspecialexceptiontoplacecompressorstationswithinalightindustrialzoningdistrict.In 
	wouldsubstantiallyaffectthehealthandsafetyofthecommunity.
	19

	Pipelines.Theextenttowhichmunicipalitiesmayregulatepipelinesisthelatestfronttoopenasthenaturalgas industrygrappleswithbuildingtheinfrastructurenecessarytobringnaturalgastomarketandcertainmunicipalities andcitizenandenvironmentalgroupsseektostoporexertatleastsomecontroloverthem.Therearenumerous majorprojectsplannedorstarted,whichwillimpactvirtuallytheentireCommonwealthinsomemanner. 
	InterstatepipelinesaresubjecttothejurisdictionoftheFederalEnergyRegulatoryCommissionandsafetyissues affectingthemareaddressedbytheUnitedStatesDepartmentofTransportation sPipelineandHazardousMaterials SafetyAdministration.Asaresult,municipalitiescannotprohibittheplacementofaproperlypermittedinterstate pipeline.However,theymayworktoinfluencethedecisionofFERCbyprovidingevidenceoftheanticipated impactsofthepipeline. Therearealsomanyresourcesavailabletomunicipalitiesandtheirresidents,including 
	publicationspreparedbyFERCandPennStateExtension.
	20

	Inaddition,thePublicUtilityCommissionwasrecentlyfacedwithalmostthreedozenpetitionsfiledbySunoco Pipeline,whichisseekingtoconstructtheMarinerEastpipeline,whichwilltraversethesouthernportionofthestate. SunocoPipelinesoughtanorderfromthePUCthatthevalvecontrolandpumpstationsthatwouldbeplacedalong thelengthofthepipelinedonotneedtosatisfyzoningrequirements.Twoadministrativelawjudgesinitially recommendedthatthePUCdismissSunocoPipeline spetitions,butthePUCoverruledtheirrecommendation, foundthatSunocoPipelinewasapub
	zoningrequirementsorreconfiguretheplannedvalvecontrolandpumpstations.
	21

	Leases.Whilemunicipalsolicitorsdonotgenerallyneedtogetinvolvedinthenegotiationoradjudicationofoiland gasleases,theissuecontinuestobeoneripefordispute.Therearenumerouscasesdecidedwithinthepastcouple 
	ofyearsthatprovideagooddiscussionofthecurrentstateofthelaw.
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	XXVII Right-of-WayManagement,FeeAssessment &CostRecovery 
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	Pursuanttotheirpolicepowersandotherlegalauthority,townshipsofthesecondclasshavetherighttomanage theirpublicrights-of-wayandtoassessfeesfortheuseofthoserights-of-way.Whilemosttownshipscurrently chargeminimalfeeswithrespecttocompaniesthatuserights-of-way,recentdevelopmentshavecausedmany municipalitiestoreevaluatetheirneedsandassessmorereasonablefees.Onesuchdevelopmentisthatmore companiesareseekingtoinstallwires,pipes,wirelessfacilities,andotherequipmentinthepublicrights-of-way.The growingnumberofinstallations

	LegalRightsRegardingtheROW 
	LegalRightsRegardingtheROW 
	UnderPennsylvaniastatutorylaw,townshipsofthesecondclasshavesignificantpoweroverthestreetsandroads withintheirjurisdictionalboundaries.OnesuchpowerenumeratedintheSecondClassTownshipCode,entitled “PublicSafety,”providesthattheboardofsupervisors“mayadoptordinancestosecurethesafetyofpersonsor propertywithinthetownshipandtodefinedisturbingthepeacewithinthelimitsofthetownship.”Knownasa township s“policepowers,”itiswellestablishedthatthesepowersarebroadandsubstantial;theyprovide townshipswithsignificantdiscretiona
	1

	ThesepolicepowersarestrengthenedbySection1506oftheSecondClassTownshipCode,entitled“General Powers.”Thissectionaffordsatownshiptheauthorityto“makeandadoptanyordinances,bylaws,rulesand regulationsnotinconsistentwithorrestrainedbytheConstitutionandlawsofthisCommonwealthnecessaryforthe propermanagement,careandcontrolofthetownshipanditsfinancesandthemaintenanceofpeace,good government,healthandwelfareofthetownshipanditscitizens,trade,commerceandmanufacturers.”Whenread together,thesetwoprovisionsprovideconsiderabl
	2

	UnlikesimilarprovisionsintheFirstClassorThirdClassCityCodes,thepolicepowersprovisionoftheSecondClass TownshipCodehasencounteredlittlelitigationrelatedtofeeassessment.Thatbeingsaid,itislikelythata Pennsylvaniacourtreviewingsuchamatterwouldturntorelatedmunicipalauthorityforguidanceandinstruction whenmakingadecisionastoatownship sbreadthofauthorityoverfeeimplementationandregulation.Thereare severalinfluentialcasesinvolvingtheregulationoffeeassessmentspursuanttotheThirdClassCityCodethatmay beutilizedtoprovideab
	InAdams v. City of New Kensington,thePennsylvaniaSupremeCourt,ininterpretingpolicepowersundertheThird ClassCityCode,notedthat“itisatonceobviousthatthisprovision[oftheCode]constitutesagrantofextremely broadpowers,andsuch‘generalwelfareclauses havealwaysbeenliberallyconstruedtoaccordtomunicipalitiesa widediscretionintheexerciseofthepolicepower.”Additionally,theSupremeCourtobservedthatacity spolice 
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	powersinherentlyincludethepowertoassessreasonablefeestodefraytheexpenseofexercisingthatpower. The SupremeCourtstatedthat“[w]herethepowerexiststoenactanordinanceasanexerciseofthepolicepower, therenecessarilyexistsalsotheconcomitantpowertoimposealicensefeetocovertheexpenseofregulationand supervisionifsuchregulationandsupervisionarenecessaryordesirableforthepublicgood.”
	3

	InG.C. Murphy Co. v. Erie Redevelopment Authority,theErieRedevelopmentAuthoritycreateda“transitwaymall” district,whichincludedthenarrowingofStateStreet,thecreationofapedestrianwalkwayandtherestrictionof vehiculartraffic.CommercialownersonStateStreetbroughtsuitagainsttheplanandthecasewaseventually appealedtothePennsylvaniaSupremeCourt.Aftercitingthe“policepowers”provision,aswellasprovisions relatingtotheCity spoweroverstreets(discussedbelow),theCourtdeclaredthatthereis“nodoubtthatthe broadgrantofpowers”refle
	4

	Inthecontextofpublicutilitiesregulation,however,therearesomeconstraintsontheexerciseofatownship s policepowers.InBell Telephone v. Bristol Tp., BristolTownshipimposeda“licensechargeorinspectionfeeof25 centsperpoleperannumonalltelegraph,telephone,trolley,electriclightandsimilarpoleserectedwithinany publichighway,road,street,avenue,laneoralleywayinthetownship.”Theordinancesenactingthefeestructure didnotcontainanyprovisionsrequiringthetownshiptoinspectthepoles.Also,theyearlybillsthatthetownship senttotheowners
	5

	ThoughtheverdictwasnotrenderedinfavorofBristolTownship,thecourt sreviewoftheordinanceintheBristol Township caseisinstructiveindetermininghowtocraftaneffective,legallyenforceableright-of-wayordinance, particularlyasitappliestopublicutilities.Notably,theBucksCountyCourtofCommonPleaswasclearlyinfluenced bythefactthattheordinanceinquestionwasnotapoleinspectionfee,butratherarevenue-raisingtax.Thecourt wasparticularlyswayedbythefactthatthetownshipreferredtotheinspectionfeeasa“tax”whencollectingit fromtheownersoft
	Iftheassessmentisnotconsideredtobeatax,itmustbeconsideredtobeasinthenatureof eitheraninspectionorregulationschargeofsomesort.Obviously,aninspectionfeewithout commensurateandappropriatefollowupwouldbeentirelyvaluelessandmeaningless…Inany event,wearesatisfiedthatifthisassessmentisforthepurposeofinanywayregulatingor administeringthesefacilitiesoftheutility,theassessmentisvoidandmustbestricken.
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	Ifatownshipchoosestoassesafeeonpublicutilitiesaspartofitsprescribedpolicepowers,thenitmustclearly statethepurposeofthatfee,howthefeeconnectstothepromotionofhealth,safetyand/orwelfareoftownship residentsandthespecificregulatoryactivitieswhichthefeesupports.Moreover,themechanismforobtaining paymentmustbea“fee,”nota“tax,”thatis,itspurposemustbecostrecovery,notrevenuegeneration.The principleofcostrecoveryismorelegallycompellingthanraisingrevenue. AsfarbackasthecaseofKittanning Borough v. American Natural Gas Co
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	AuthorityoverStreets 
	AuthorityoverStreets 
	Townshipsofthesecondclasshaveauthorityandcontrolovertheimprovementofstreetswiththeirjurisdictional boundaries.Section1671oftheMunicipalCodestates“[t]hatthemunicipalauthoritiesandcourtshavingjurisdiction inanycityofthiscommonwealthshallhaveexclusivecontrolanddirectionoftheopening,widening,narrowing, vacatingandchanginggradesofallstreets,alleys,andhighwayswithinthelimitsofsuchcity…”Whilethis provisionoftheMunicipalCodespecificallyaffordssuchpoweroverstreetstocities,theCommonwealthCourthas extendedthosepowerst
	8
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	Thetownships authorityoverstreetsisunderscoredandarguablystrengthenedintheSecondClassTownship Code.Section2304oftheSecondClassTownshipCodestatesthat“[t]heboardofsupervisorsmaybyordinance enact,ordain,survey,layout,open,widen,straighten,vacateandrelayallroadsandbridgesandpartsthereofwhich arelocatedwhollyorpartiallywithinthetownship.”TheSecondClassTownshipCodeexpresslyauthorizes townshipsofthesecondclasstocontroltheappearance,constructionandmaintenanceoftheirstreetsandroads. Similarly,Section2308oftheSecondC
	10
	11

	Finally,whiletheSecondClassTownshipCodedoesnotcontainaprovisionaddressingatownship sregulationof electricandtelecommunicationwires,itislikelythatacourtreviewingsuchregulationwouldfindSection50ofthe ThirdClassCityCode,andthecasesrelatedthereto,tobequiteinstructiveinaffordingsimilarrightstoatownship ofthesecondclass.TheThirdClassCityCodeincludesaprovisiongrantingspecificauthoritytothecityover streets,withrespecttoelectricandtelecommunicationswires. Section50ofthe“SpecificPowers”provisionofthe ThirdClassCityCo
	12
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	PowersandLimitationswithRespecttoPublicUtilities 
	PowersandLimitationswithRespecttoPublicUtilities 
	Inadditiontoitsgeneralpolicepowersanditsauthorityoverstreets,townshipsalsohavespecificstatutorypowers withrespecttopublicutilities.Section1991oftheMunicipalCode,entitled“UseofStreetsbyPublicUtilities,” provides,inpertinentpart,that: 
	Thepropercorporateauthoritiesof[a]municipalityshallhavetherighttoissuepermits determiningthemannerinwhichpublicservicecorporations…shallplace,onorunderorover suchmunicipalstreetsoralleys…pipes,conduits,telegraphlines,orotherdevicesusedin furtheranceofbusiness;andnothinghereincontainedshouldbeconstruedtoinanyway affectorimpairtherights,powers,andprivilegesofthemunicipalityin,on,under,overor exceptashereinprovided.
	throughpublicstreetsoralleysofsuchmunicipalities,
	14

	Theoperativepartofthissectionisthatmunicipalitieshavethelegalrighttoissuepermitstopublicutilities.The righttoissuepermitscarrieswithitaconcomitantrighttochargeafeeforsuchpermits. 
	AsimilarrightformunicipalitieswithrespecttopublicutilitiesisembeddedinthePennsylvaniaBusiness CorporationLaw.Section1511,entitled“AdditionalPowersofCertainPublicUtilityCorporations,”primarilyprovides publicutilitieswiththerighttocondemnpropertyforutility-relatedpurposes. Subsection(e)ofthesection, however,outlinestherightsofutilitiestousethestreetsandtheparallelrightsofmunicipalitiestoregulatethatuse. Inpertinentpart,thatsectionstatesthat“[b]eforeenteringuponanystreet,highwayorotherpublicway,thepublic utili
	15

	Thechallengeformunicipalitiesoccurswhentheirrightswithrespecttopublicutilitiescomeintopotentialconflict withtheregulatoryauthorityofthePUC.ThePUCwascreatedbythePennsylvaniaGeneralAssemblyin1937asa successortothePublicServiceCommission,whichwasestablishedin1913.PennsylvaniaAct116of1978createdthe 
	PublicUtilityCodeastheprimarysourceofthePUC sauthority.Therehavebeennumerouscasesthathave addressedtherelativepowersofthePUCandmunicipalities,andtherecenttrendhasbeentolimitmunicipalpower overutilities.Thatbeingsaid,certainmunicipalpowersremainandacarefullycraftedregulatoryordinancewith reasonablecostrecoveryfeeswillmostlikelybelegallysustainableandwithstandlegalchallenge. 
	ThegeneralruleofthumbisthatthePublicUtilityCodegivesthePUCall-encompassingregulatoryjurisdictionover theoperationandratesofpublicutilities.Forexample,thePublicUtilityCoderequiresthat“everypublicutilityshall furnishandmaintainadequate,efficient,safeandreasonableserviceandfacilities...,”andthatsuchserviceand facilities“shallbeinconformitywiththeregulationsandordersoftheCommission.”Pennsylvaniacourtshave consistentlyupheldthisprincipleregardingtheoperationofpublicutilitieseversincePublicServiceCommission 
	16
	wasestablished.
	17

	Inoneinstance,thePennsylvaniaSupremeCourtstated:“Thelegislaturehasvestedinthe[PUC]exclusiveauthority overcomplexandtechnicalserviceandengineeringquestionsarisinginthelocation,constructionandmaintenance ofallpublicutilities facilities.”TheSupremeCourtfurthernotedthat“[t]heprovisionsofthe[PublicUtilityCode] togetherwithaccompanyingregulationsofthe[PUC],havedesignedanddevelopedthemachinerywhich standardizestheconstruction,operationandservicesofpublicutilitiesthroughoutPennsylvania.”Standardizing theserulesprev
	18

	ThePennsylvaniaSupremeCourthasattemptedtoreconcilethestatutoryauthorityofmunicipalitieswiththe authorityofthePUC.InDuquesne Light Co. v. Monroeville,theBoroughofMonroevillecreatedanundergroundwire districtpursuanttoexpressstatutoryauthorityintheBoroughCode.DuquesneLightandotherutilitiesobjected, claimingthattheBoroughCodeprovisionwaspreemptedbythePublicUtilityCode.TheSupremeCourtnotedthat its“establishedprincipleofconstruingtwoapparentlyconflictingstatutestogiveeffect,ifpossible,toboth.”Itheld thattheBoroug
	facilitiesinthemunicipality.
	19

	Inrecentyears,theCommonwealthCourt,inparticular,hastakenasomewhatnarrowerviewofmunicipalauthority asitrelatestotheauthorityofthePUCwithrespecttopublicutilities.InPennsylvania Power Co. v. Township of Pine, theCommonwealthCourtheldthatPineTownship,atownshipofthesecondclass,didnothavetheauthorityto orderthePennsylvaniaPowerCompanytoplacelinesneededtoprovideservicetoaresidentialdevelopment underground.Indecidingthiscase,thecourtagreedthatSection1991authorizesmunicipalitiestoissuepermitsto determinethemannerinw
	Referenceinthelastsentenceofsub-section(e)to‘permits isacodificationofthepriorlaw relatingtothetimeandmannerofopeningastreet,etc.,andisnotintendedtoimplyapower todecidewhetherornot,andbywhomatypeofutilityservicemaybeofferedbymeansof thecontemplatedfacilities.” 
	Critically,thecourtfoundthatSection1511(e)refersonlyto“mattersoflocalconcern”andthatsuchmattersinclude “themannerinwhichthestreetorhighwayisopened,back-filled,repaved,etc.,thelengthoftimethatthe excavationisopen,thelengththetrenchisopenedatonetime,thehoursofexcavation,etc.”Thecourtheldthat, becauseundergroundinstallationofadistributionlinewithinthetownship srights-of-wayisnotamatteroflocal concern,
	thetownshiphasnoauthoritytorequirePennPowertoproceedinthatfashion.
	20

	Similarly,inPECO Energy Co. v. Township of Upper Dublin,theCommonwealthCourtheldthatatownshipofthe firstclassdidnothavethelegalauthoritytoregulatethemannerinwhichpublicutilitiestrimtreesintheROW. The courtreiteratedthat“thePublicUtilityCodeisintendedtobethesupremelawoftheCommonwealthinthe regulationandsupervisionofpublicutilities.”Whileitacknowledgedthatmunicipalitieshavecertaingeneralpowers 
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	overpublicutilitiesinthepublicrights-of-way,specificactionsofamunicipalitymustbebasedonanexpressgrant ofpowerauthorizedbytheStateLegislature.TheUpper Dublin courtfoundnoexpressgrantofauthorityinthe FirstClassTownshipCodeforvegetationmanagementandfurtherfoundthatthePublicUtilityCodecontainssuch 
	anexpressgranttopublicutilities.
	21

	Notably,noneofthecasesreferencedherein,noranyrecentcases,involvetheassessmentofright-of-way occupancyorstreetdegradationfeesonpublicutilities.Ifatownshipdecidestoenactafeeassessment-cost recoveryprogram,itiscriticalthatthetownship sregulatoryframeworkaddressesmattersoflocalconcern,thatit doesnotinterferewiththeoperationsofpublicutilities,andthatitrelatesdirectlytopublicsafetyandthephysical maintenanceofthetownship sstreets. 

	Conclusion 
	Conclusion 
	PursuanttoPennsylvaniastatutorylawandcaselaw,townshipsofthesecondclasshavetherighttomanagetheir publicrights-of-wayandrecoverfeesincurredbythepresenceofpublicutilitiesinthoserights-of-wayvia ordinance.Suchanordinancewouldbeaimedatrecoveringtownshipcostsstemmingfromthepresenceand operationsofpubliccompaniesoperatingwithintheROW.Enactinganewordinancetoestablishright-of-way managementauthoritywouldbeanappropriateandreasonableexerciseofmunicipalpowerthatwouldbequite advantageoustoanytownship.Notonlywoulditallow
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	TheoutdooradvertisingindustryisoneofthemostheavilyregulatedindustriesinPennsylvania.Whilebillboard regulationscancomefromeitherstateorfederallaw,dependingontheroadwayatissue,roughly75%ofall Pennsylvaniaroadsandtheirappurtenantstructuresareregulatedatthemunicipallevel.Generallyspeaking, municipalitieshavebroadpolicepowertoregulatetheconstructionofbillboardslikeotherstructures.Localpolice powerallowsamunicipalitytoplacerestrictionsonprivatelanduseinordertoprotectthe“publichealth,safety, morals,orgeneralwelfar
	1
	2

	Historically,PennsylvaniacourtshaveconsistentlyrecognizedthatthePennsylvaniaConstitutionprotectsan individual srighttoenjoyone sproperty,whichincludestherighttoerectstructureslikebuildingsordisplaysigns.AsimilarpropertyrightisalsoprotectedbytheDueProcessprovisionsoftheUnitedStatesConstitution,which prohibitunduegovernmentinfringementontherighttoenjoyone spersonalproperty.Furthermore,billboardsor signsenjoyanadditionalconstitutionalprotectionbecausesuchmessagesalsoconstitute“speech,”andthus municipalregulati
	3
	4
	5

	Individualpropertyandfreespeechrights,however,mustyieldtotheinterestsofthegeneralpublicattimes, namelywhenthereissomeneedtoprotectthepublichealth,morals,safety,orgeneralwelfare.Suchmunicipal protectionsaredeemedalegitimateexerciseofthepolicepowerofthemunicipality.Thislocalpowerisstatutorily derivedfromthepolicepowerinherentinthestategovernmentthroughenablingstatutes,namelyPennsylvania s MunicipalitiesPlanningCode(MPC).Thereforebecauselocalzoningordinancesarethetypicalmeansofregulating billboarduseonprivatep
	6

	ThePennsylvaniaSupremeCourt,inthelandmarkdecisionofRobinsonTp.v.Commonwealth,affirmedthatlocal governmentshaveasubstantial,directandimmediateinterestinprotectingtheirenvironmentandqualityoflife underArticleI,Section27ofthePennsylvaniaConstitution.ThatinterestprovidedthefoundationfortheSupreme Court sinvalidationofportionsofAct13of2012.Thedecisionisviewedasprovidingfurthersupportforthelocal regulationofbillboardsandoutdooradvertisingwherethemunicipalitycansubstantiatethattheregulationis necessarytoprotectloc
	7

	TherearethreelevelsofregulationofbillboardsinPennsylvania.Onthefederallevel,theHighwayBeautification Actof1965governsbillboardsalongthefederalhighways.Onthestatelevel,thePennsylvaniaOutdoor AdvertisingControlActof1971regulatesbillboardslocatedalongprimarystatehighways.Finally,atthelocallevel, municipalzoningordinancesgovernbillboardsandotherformsofoutdooradvertisingatallotherlocations. 
	8
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	LocalZoningOrdinancesGenerally 
	LocalZoningOrdinancesGenerally 
	TheMPCempowersmunicipalitiestoenactzoningordinanceswhichgenerallymaypermit,prohibit,regulate, restrictanddetermine:(1)usesofland;and(2)size,height,bulk,location,erection,construction,repair, maintenance,alteration,razing,removalanduseofstructures.Parallelingpreciselytheconstitutionallimitsunder theU.S.andPennsylvaniaConstitutions,localordinanceprovisionsmustbeara“reasonablerelationship”to purposesoftheMPC,namelytopromotethehealth,safety,moralsandwelfareofthepublic,whichisalegitimate andconstitutionalexercis
	10
	11
	12
	13
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	blowndowninjuringpedestrians;(2)cangatherrefusenaturallyandbyintentionaldumping;(3)maybeusedas publicprivies;(4)mayserveashidingplacesforcriminals;and(5)maybeputtousebydisorderlypersonsfor immoralpurposes.Mostimportantly,billboardsplacedatcertainatcornersorcurvesintheroadwaymayobstruct thevisionofdriversandtherebyconstituteatraffichazard,andthesafetyofpublichighwaysiscertaintyample 
	14
	justificationforabillboardregulationthatis“reasonablyrelated”thereto.
	15



	Aesthetics 
	Aesthetics 
	Duetothenegativecharacteristicsofbillboards,amunicipalitymaybezonedaccordingtodistricts(i.e.residential, commercial,industrial,etc.)andmayprohibitorregulateadvertisinginareaswhosecharacter,suchasresidential districts,isinconsistentwiththeuseofsuchadvertising.Municipalitiesshouldbecautionsherebecausepoor“aesthetics” alone“maynotfurnishthesole basisfor[billboard]regulation.”ThePennsylvaniaSupremeCourtinExeter Tp. noted that“sincebillboardsarenotobjectionableperse,ablanketprohibitiononbillboardswithoutjustific
	16
	17
	18
	19
	20
	decreaseinpropertyvaluesthatwouldresultfromplacingabillboardinsomeneighborhood.
	21

	Whenazoningordinancefailstopermitaparticularlawfulusethroughoutamunicipality,thedefending municipalitymustadduceevidencesupportingthebanoftheusethroughoutthemunicipalityandcannotmerely relyuponevidencedemonstratingonlythathealth,safetyandwelfareconcernssupportaprohibitionatparticular locations. ThePennsylvaniaCommonwealthCourtheldthatHaverfordTownshipfailedtoproveasubstantial relationshipbetweenthetotalexclusionofbillboardsunderitszoningordinanceandthepublichealth,safety, moralityorwelfarewherethetownshipad
	violatedtheapplicant sstateconstitutionalrighttotheenjoymentofitsprivateproperty.
	22


	Size,HeightandPhysicalRestrictions 
	Size,HeightandPhysicalRestrictions 
	Amunicipalitymaygenerallyregulatethesizeandheightsofbillboards.Forinstance,alocalordinancerestricting thesizeofbillboardsto50feetwideand25feethighwasnotanunreasonableregulationwheretestimonyshowed thatonsuchalow-trafficroad,thesignscouldbeeasilyviewedbypassingmotorists,andthus,wereaseffectiveas largersigns.“Azoningauthoritycanestablishrigorousobjectivestandardsinitsordinanceforsize,placement, materialsorcolorationofsignstoinsurethattheiroffensivenessisminimizedasmuchaspossible.”Suchobjective standardsareuph
	23
	24
	25
	26
	impossible)todoforanordinancethatcompletelybansbillboardsthroughoutanentiremunicipality.
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	CompletelyBanningBillboards 
	CompletelyBanningBillboards 
	Tobeconstitutional,completebansagainstbillboardsmustshow“amoresubstantialrelationshiptothepublic health,safety,moralsandgeneralwelfarethananordinancewhichmerelyconfinesthatbusinesstoacertainareain themunicipality.”Suchbanscomeintwoforms:de jure andde facto prohibitions.Ade jure prohibitioniswhere anordinancefaciallyprohibitsallbillboardswithinamunicipality.Ade facto prohibition,whileappearingtopermita useonitsface,whenactuallyapplied,actstoprohibittheusethroughoutthemunicipality.Todeterminewhetheran ordinan
	28
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	overcomethepresumedconstitutionalityofanordinancebyshowingthatitexcludesbillboardsasause. Ifitcannot, theordinanceisupheld.Second,iftheadvertisermeetsitsinitialburden,thecourtwillconsiderwhetherthe municipalityhaspresentedsufficientevidencetoshowthattheexclusionaryregulationbearsasubstantialrelationship tothepublichealth,safety,morality,orwelfare.Whereitcannotmakesuchashowing,theordinanceisunconstitutional. 
	Dejureprohibitions.InBorough of Dickson City v. Patrick Outdoor Media, Inc., theadvertisermetitsburdenof proofbyshowingthattheboroughordinancebannedall“off-site”advertisingwithintheborough.Inanattemptto meetitsburdentheboroughelicitedthetestimonyofthepolicechiefwhostatedthatinhisopinion,“eightypercent ofouraccidentsonRoute6[are]becauseofinattentivenessofthedriverwheretheyturntheirheadforonesecond andyouhaveanaccident.” However,thepolicechiefadmittedthatofsomethreehundredautoaccidentswhich occurredonRoute6du
	advertisingthroughouttheBoroughwasunreasonableandinvalid.
	29

	Forexample,inLamar Advertising of Penn., LLC v. ZHB of Borough of Deer Lake, theCommonwealthCourtheld thatazoningordinancewhichdidnotallowforany“off-site”advertisingoperatedasade jure exclusion.Because dejureexclusionsareunlawfulthecourtrequiredtheBoroughtoallow“off-site”signage.However,thecourt explainedthatthenowpermittedusewasstillsubjecttothezoninglawsandthus,allowedtheZHBtosubjectthe 
	off-sitesignagetothesamesizerestrictionsalreadyappliedtoon-siteadvertising.
	30

	Asanotherexample,inNorate Corp. v. Zoning Bd. of Adjustment of Upper Moreland Tp., theSupremeCourt,after notingthatcourtsnowlookwithmoreliberalityuponamunicipality spolicepowerastoregulationofsign advertising,explainedthatasignordinancewhichpurportstobanandprohibitall“off-site”signadvertising throughouttheentiretownshipwithoutanyregardstodistricts,sizeofsigns,orotherconsiderationsistoogeneral, toobroad,andunreasonable.Thus,thecourtheldthatthesignordinancewasinvalidasanimproperexerciseofthe 
	township spolicepower.
	31

	AnotherimportantnotestemmingfromNorate isthatanotherwiseinvalidde jure exclusionaryordinancemaynot besavedbyprovidingforspecialexceptionswithoutsufficientstandards.AZHB spowerarisessolelyfromthe ordinanceandtheenablingstatute.InNorate, theordinanceprovidedforspecialexceptionsbutdelineatedno standardsforgrantingthoseexceptions.Thus,theZHBwasconstitutionallypowerlesstograntanyexceptions.For thisreason,theexistenceofaspecialexceptionsclausedidnotsavetheotherwiseinvalidordinance. 
	Defactoprohibitions.InExeter Tp., theSupremeCourtheldthatanordinancewasde facto exclusionarybecauseit restrictedthesizeofcommercialoutdooradvertisingsignsto25squarefeetwhicheffectivelyprohibitedbillboards throughoutthetownship.TheCourtbaseditsholdingonthefactthattheadvertisingindustrystandardsset billboardsizeateither300or672squarefeet,andontestimonythat25squarefootbillboardswouldbecompletely inadequateforconveyingmessages.Inafailedchallengetotheassertionthatthesizerestrictionwasde facto prohibitory,thetown
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	ThedoctrinewasfurtheredinSmith v. Hanover Zoning Hearing Bd.,wherethecourtfoundthattheHanoverZoning HearingBoard sdenialofpermitsfortwoLEDilluminatedbillboardswasnotanunconstitutionalde facto banof billboards.Thecourtanalyzedthemunicipalrestrictionofonlyallowingbillboardsif:(1)placementinHeavyIndustry district;(2)maximumsizeof300feet,and(3)maximumsignheightof25feet.Thecourtdeterminednoneofthe restrictionspresentedade facto ban.First,therestrictionscouldnotbeinvalidatedsimplybecauseitmaydeprive 
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	theownerofmostlucrativeandprofitableuses;solongasthepropertyinquestionmaybereasonablyusedforthe purposespermittedundertheordinance,theownermaynotlegallycomplain.Second,theapplicantfailedto presentevidenceofwhya300footsizelimitationwouldeffectivelybarallbillboardsfromborough,consideringthe applicant'sownzoningapplicationproposedconstructionoftwo242–squarefootsigns.Finallywhiletheapplicant introducedexperttestimonyofengineer,whostatedthat35–footheightlimitationforbillboardswouldincrease trafficsafetybyelimina
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	LandDevelopmentRequirements 
	LandDevelopmentRequirements 
	In2007thePennsylvaniaSupremeCourtheldthattheerectionofabillboarddidnot,bylaw,constitute“land development”underthePennsylvaniaMunicipalitiesPlanningCode(MPC)orthetownshipsubdivisionandland developmentordinance.Thus,asaresultoftheCourt sdecision,municipalitiescannolongerrequireadvertisers andlandownerstogothroughthecumbersome,costly,andoftenprohibitivelanddevelopmentprocessbefore erectingbillboardsontheirproperty. 
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	FirstAmendmentIssues 
	FirstAmendmentIssues 
	TheFirstAmendmenttotheUnitedStatesConstitutionstatesinpartthat“Congressshallmakenolaw...abridging thefreedomofspeech.”Ontheotherhand,municipalitieshavethepowertozonethroughthepolicepowerof thestate. Whenzoningordinancesattempttolimitbillboardadvertising,thesetworightsconflict,andthepowerto zonecansometimesinfringeuponaperson sfreedomofspeech.AnimportantfactorunderFirstAmendment analysisiswhetherthespeechiscommercialspeech,andwhethertheordinanceiscontent-neutralorcontent-specific. 
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	Inthecontextofcommercialspeech,federalcourtshaveconsistentlyheldthatmunicipalitieshavealegitimate interestintheaestheticsoftheircommunityandsafetyoftheirhighways.However,theburdenisonthe governmentalentitytoshowitsrestrictionisconstitutionalandwillnotbesatisfiedbymerespeculationor conjecture;rather,agovernmentalbodyseekingtosustainarestrictiononcommercialspeechmust“demonstrate thattheordinanceservesa“substantialgovernmentalinterest”andisnomorerestrictive“thannecessaryto advancethatinterest.”
	37

	Forinstance,inInterstate Outdoor Advertising,atownshipordinancecompletelybannedbillboards,andalltypesof signsimmediatelyadjacenttointerstate295.Theordinanceallowedforothertypesofsigns,andfurtherallowed thosesignstocontaincommercialornoncommercialspeech.Finally,theordinancewascontent-neutralbecausethe restrictionwasnotbasedoncontent.TheThirdCircuitCourtofAppealsheldthattheordinancewascontent-neutral, advancedasubstantialinterestofthetownship(communityaestheticsandtrafficsafety),andconsequentlydidnot violatet
	words,municipalitiesdonothavetocarryouttheirownstudiesifcomparablestudieshavebeenconducted.
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	LED/DigitalBillboards 
	LED/DigitalBillboards 
	Thecurrenthot-buttonissueinbillboardlawcentersonthenewestinnovationinthebillboardindustry-LED/ digitalbillboards. 
	IntheUnitedStates,onlyabout4,000ofthenation s450,000billboardsaredigitized,butindustryinsidersbelieve thatthisnumberwillrapidlygrowintheupcomingyears.Oneexpertprojectsthatdigitalbillboardswillsoon represent15%ofallbillboardsnationwide.Spaceondigitalbillboardsalsoallowsadvertiserstomakemoremoney, partlybecausemultipleadvertisementscanberunonthesameboard.Digitalsignsarealsobeingusedby businesses,schools,andothercommunitygroupstoadvertiseorprovidecommunitymessages. 
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	Digitalbillboardshavetheabilitytochangemessagesatintermittentperiodsrangingfrom8secondsto30minutes (ormore).Further,digitalbillboardscanbeoperatedatarangeofilluminationlevels.Aswemoveintothefuture, municipalitieswilllikelyhavetoenactzoningordinanceswhichlimitchangeabilityratesandilluminationlevels. Municipalitiesacrossthecountryarenowdebatingwhethertoallowdigitalbillboardswithintheirborders.Strong advocatesargueonbothsidesofthedebate.Pro-digitalbillboardadvocatesarguethatdigitalbillboardsprovide technically
	Manydigitalbillboardprovidershavemadeagreementswithlawenforcementagenciestopublishinformationand warningsinspecificsituations.Specifically,billboardcompanieshaveagreedtopublishmessagesinresponseto (childabductionalertsystem),(publicnotificationsystemintheUnitedStateswhich broadcastsinformationaboutmissingpersons–especiallyseniorswithAlzheimer'sDisease,dementia,orother mentaldisabilities–inordertoaidintheirreturn),accidentalerts,andotherpublicsafetyrelatednotifications. 
	AMBERalerts
	Silveralerts

	Oneexampleofthepublicsafetybenefitsdigitalbillboardscanprovideisillustratedbylookingattheaftermathof theBostonMarathonbombings. OnthedayoftheBostonMarathonbombingsdigitalbillboardsaroundthecityof Bostonwereconvertedintogiantpublicmessageboardsthatwarnedlocalcitizensofthebombingsandthe associateddangers(Thesignsread“TwoExplosionsAtMarathonFinish”).Thus,thebillboardshelpedbothlaw enforcementandthelocalcommunitytoreacttoacrisissituation. 
	Opponentsarguethatdigitalbillboardsareevenmoredistractingthantraditionalbillboardstomotoristsand further,thatthedigitalbillboardsconstituteanuisancetolocalresidents. Ratherthansettlingthedebate,recent studiesondigitalbillboardshavefueledthedebateondanger. 
	A2007VirginiaTechTransportationInstitutestudyfoundthatdigitalbillboardsdonotcausedifferentdriver behaviorascomparedtoconventionalbillboards.However,criticsnotethatthestudywasfinancedbythebillboard industryandthatthestudywasrejectedforpublicationin2008bytheTransportationResearchBoardbecause reviewersfoundittobebiased. 
	TheSwedishNationalRoadandTransportResearchInstitutepublishedtheresultsofitsdigitalbillboardstudyin 2013whichshowedthatdriverslookedatdigitalbillboardssignificantlylongerthantheydidatothersignsonthe samestretchofroad,withthedigitalsignsoftentakingadriver seyesofftheroadformorethantwoseconds. (Notethatawell-regarded2006studybyVirginiaTechfortheNationalHighwayTrafficSafetyAdministration foundthatanythingthattakesadriver seyesofftheroadformorethantwosecondsgreatlyincreasestheriskofa crash.Thestudyalsofoundthatn
	TheFederalHighwayAdministrationreleasedtheresultsofitsstudyinDecember2013,whichshowedthatdrivers lookatdigitalbillboardsforafractionofasecondlongerthanstaticbillboards.However,theFHWAconcludedthat theamountoftimetheaveragedriverspentlookingatdigitalbillboardsdoesnotmakethemmoredistractingthan staticbillboards. 
	Opponentsalsoarguethatdigitalbillboardsconstituteanuisanceanddetractfromareaaesthetics 
	Opponentsarguethatdigitalbillboardsdetractfromaestheticsinthesamewaythattraditionalbillboardsdo. Additionally,opponentsarguethatdigitalbillboardsalsoemitlightpollutionwhichdetractsfromtheaestheticsof anareaand,incertaininstances,mayactasanuisancetoneighboringlandownerswhohavewindowsfacingthe digitalbillboard. 
	TheCourtsofjurisdictionoutsidePennsylvaniahaveheldthatrestrictionsupondigitalbillboardswhicharecontent neutralaresupportedbyaestheticandsafetyconcerns,anddonoteffectatotalbanondigitalbillboardsin violationoftheFirstAmendmentandareconstitutional. 
	InSummit Media, LLC v. City of Los Angeles,theLosAngelesSuperiorCourtorderedtwoprominentsign companies,ClearChannelandCBSOutdoors,toturnoffmorethan75digitalbillboards.TheCaliforniaSupreme CourtdeclinedtohearthecaseinFebruary,andthesignswereorderedtobeshutdownbyApril15. In2002, 
	SOLICITOR’SHANDBOOK 
	Febru ry2019 
	LosAngelescitycouncilamendedtheLosAngelesMunicipalCodetoestablishapermanent,generalbanonnew off-sitesignsthroughoutthecity.The2002signbanalsoappliedto“alterationsorenlargementsoflegallyexisting off-sitesigns.Followingtheban,theCityenteredintoasettlementagreementwithnumerousadvertiserswhich allowedthemtoupdateacertainnumberofsignsperyear.In2008,theCityalsoenactedordinancesspecifically 
	prohibitingoff-sitedigitalsigns.
	39

	InSummit Media, thecourtheldthatpermitsauthorizingtheadditionofdigitaldisplaystoexistingbillboards,issued pursuanttoasettlementagreementexemptingcertainbillboardcompaniesfromcitybillboardordinances,were void,andthusthecitywasrequiredtorevokeeachpermit.Thecourtruledthatthesettlementagreementwasan ultraviresactionand,therefore,theadvertisingcompanieshadnorighttorelyonit. 
	InNaser Jewelers, Inc. v. City of Concord, theFirstCircuitCourtofAppealsheldthatcityordinancewhich completelybannedsignswhichdisplayedelectronicallychangeablemessagesdidnotviolateadvertiser sFirst Amendmentrights.Thecourtreasonedthattheordinancewascontentneutral,supportedbysufficientaesthetic andsafetyconcerns,andleftopenreasonablealternativeformsofcommunicationsuchasstaticbillboardsor 
	manuallychangeablesigns.
	40

	TheDistrictCourtheldinClear Channel Outdoor, Inc. v. City of New York,thattheNewYorkCityzoningregulations whichlimitedtheplacementofilluminatedsignstocertaincommercialdistrictswithintheCitydidnotviolatethe FirstAmendment.Thecourtreasonedthatthisspecificregulationofcommercialspeechdirectlyadvancedthe city sinterestinimprovingtheattractivenessofcitybuildingsandstreets,andwasnomoreextensivethan necessary.MetroFueloperatedapproximately440panelsignsinNewYorkCity.Thepanelsignswereinternally illuminated,meaningtha
	takenstepstoenforcethezoningregulationsandMetroFuelturnedtothecourtforrelief.
	41

	TheNewJerseySuperiorCourtinE&J Equities, LLC v. Board of Adjustment of Twp. of Franklin, heldthatatotalban ondigitalbillboardsviolatedtheadvertiser sFirstAmendmentrightsbecausethemunicipalityhadnotoffered 
	sufficientevidencetosupporttheban.
	42

	WhattheFirstAmendmentcaseshighlightis,whileMunicipalitiesmayenactordinanceswhichhaveaveryreal impactoncommercialfreespeech,ifitregulatessignagebasedoncontent,orcompletelybanssignage,without strongjustification,thereisarealdangerthattheordinancewillbefoundunconstitutional.Ontheotherhand, content-neutralregulations,ratherthancompleteprohibitions,willbemoredifficulttostrikedownundertheFirst Amendmentbecausethefederalcourtsgivegreatdeferencetoamunicipality sdeterminationthatthesignagewill affectaestheticsandroa
	REFERENCES 
	REFERENCES 
	1. Township of Exeter v. Zoning Hearing Bd. of Exeter Tp., 599Pa.568,580,962A.2d653,660(2009). 
	2. TherearethreemainconstitutionalchallengestobillboardregulationsinPennsylvania.Dotheregulationsviolate:(1)due process;(2)theinherentpropertyrightsembodiedinArticleI,Section1ofthePennsylvaniaConstitution;or(3)free speechchallengesundertheFirstAmendment?However,asdiscussedbelow,thetestsforeachchallengeissimilar. 
	3. 
	3. 
	3. 
	See e.g., In re Realen Valley Forge Greenes Associates, 838A.2d718,727(Pa.2003)(citingPa.Const.art.I,§1)(striking downlocalordinancedesignedtopreventerectingstructuresonaprivategolfcoursetopreserveitsundeveloped“green space”inthepublicinterest). 

	4. 
	4. 
	Hopewell Tp. Bd. of Supervisors v. Golla, 499Pa.246,452A.2d1337,1341(1982)(citingU.S.Const.amends.V,XIV). 

	5. 
	5. 
	Interstate Outdoor Adver., L.P. v. Zoning Bd. of Tp. of Mt. Laurel, 706F.3d527,529(3dCir.2013). 


	6. 53P.S.§10601. 
	7. Robinson Tp. v. Commonwealth, 83A.3d901(Pa.2013). 
	8. 23U.S.C.§131,et seq. 
	9. 36P.S.§2718.101,et seq. 
	10. 53P.S.§10603(b). 
	11. Hopewell Tp. Bd. of Supervisors v. Golla, 499Pa.246,452A.2d1337,1341(1982)(“[UnderArticleI,§1ofthePennsylvania 
	Constitution][i]nreviewingzoningordinances,thisCourthasstatedthatanordinancemustbearansubstantial relationshiptothehealth,safety,morals,orgeneralwelfareofthecommunity.”). 
	12. Norate Corp. v. Zoning Bd. of Adjustment of Upper Moreland Tp., 417Pa.397,405,207A.2d890,895(1965). 13. 53P.S.§10604. 
	14. 
	14. 
	14. 
	Norate Corp., supra. 

	15. 
	15. 
	Id. 

	16. 
	16. 
	Id. 

	17. 
	17. 
	Id. 

	18. 
	18. 
	Township of Exeter v. Zoning Hearing Bd. of Exeter Tp., 599Pa.568,962A.2d653,660(2009). 

	19. 
	19. 
	Mont-Bux, Inc. v. Cheltenham Tp., 388A.2d1106,1107,36Pa.Cmwlth.397,401(1978). 

	20. 
	20. 
	Robinson Tp. v. Commonwealth, 83A.3d901(Pa.2013). 

	21. 
	21. 
	Mont-Bux, Inc., 388A.2d1106,1108(findingareportfromthePublicWorksCommitteethatforecasteddecreasedproperty valuesfromtheerectionofbillboardsinaneighborhoodsufficienttoprotectthe“generalwelfare”ofresidents);see also In re Appeal of Authaus Lancaster Inc., 4Pa.D.&C.4th69,84-85(1989),aff’d sub nom., 130Pa.Cmwlth.31(1989) (“[A]estheticsandpropertyvaluesarelegitimateconsiderationsinamunicipality sexerciseofitszoningpowertopromote thegeneralwelfare.”). 

	22. 
	22. 
	In re Bartkowski Investment Group, Inc., 106A.3d230(Pa.Cmwlth.2014). 

	23. 
	23. 
	Interstate Outdoor Adver., L.P. v. Zoning Hearing Bd. of Warrington Tp., 39A.3d1019,1027(Pa.Cmwlth.2012). 


	24. Id. (holdingthatrestrictingsizeofbillboardsto50feetwideand25feethighwasnotadefactoprohibitiononbillboards becauseonsuchalow-volumeroad,thesignscouldbeeasilyviewedbypassingmotorists). 
	25. 
	25. 
	25. 
	Id. (citingAtlantic Refining and Marketing Corp. v. Board of Comm’rs of York Tp., 147Pa.Cmwlth.418,608A.2d592,594 (1992)). 

	26. 
	26. 
	Id. 

	27. 
	27. 
	Norate Corp. v. Zoning Bd. of Adjustment of Upper Moreland Tp., 207A.2d890,894(1965);Lamar Advertising of Pennsylvania, LLC v. Zoning Hearing Bd. of Borough of Deer Lake, 915A.2d705(Pa.Cmwlth.2007). 

	28. 
	28. 
	Honey Brook Tp. v. Alenovitz, 430Pa.614,620,243A.2d330,333(1968). 

	29. 
	29. 
	Borough of Dickson City v. Patrick Outdoor Media, Inc., 496A.2d427(Pa.Cmwlth.1985). 

	30. 
	30. 
	Lamar Advertising of Pennsylvania, LLC v. Zoning Hearing Bd. of Borough of Deer Lake, 915A.2d705(Pa.Cmwlth.2007). 

	31. 
	31. 
	Norate Corp. v. Zoning Bd. of Adjustment of Upper Moreland Tp., 207A.2d890,894(1965). 

	32. 
	32. 
	See note9,supra, andaccompanyingtext. 

	33. 
	33. 
	Township of Exeter v. Zoning Hearing Bd. of Exeter Tp., 599Pa.568,585,962A.2d653,663(2009). 

	34. 
	34. 
	Smith v. Hanover Zoning Hearing Bd., 78A.2d1212(Pa.Cmwlth.2013). 

	35. 
	35. 
	Upper Southampton Tp. v. Upper Southampton Tp. Zoning Hearing Bd., 594Pa.58,934A.2d1162(2007). 

	36. 
	36. 
	U.S.Const.amend.I. 

	37. 
	37. 
	Interstate Outdoor Adver., L.P. v. Zoning Bd. of Tp. of Mt. Laurel, 706F.3d527,530(3dCir.2013). 

	38. 
	38. 
	Id. 

	39. 
	39. 
	Summit Media, LLC v. City of Los Angeles, 211Cal.App.4th921(Cal.Super.2013). 

	40. 
	40. 
	Naser Jewelers, Inc. v. City of Concord, 513F.3d27(1stCir.2008). 

	41. 
	41. 
	Clear Channel Outdoor, Inc. v. City of New York, 608F.Supp.2d477(S.D.N.Y.2009). 

	42. 
	42. 
	E&J Equities, LLC v. Board of Adjustment of Tp. of Franklin, SOM-L-1526-10(LawDiv.Jan.4,2013). 


	SOLICITOR’SHANDBOOK 
	Febru ry2019 



	XXIX StormwaterManagement 
	XXIX StormwaterManagement 
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	ThefederalCleanWaterActseekstoimprovethequalityofrivers,streams,lakesandtheirassociatedsurface watersbyrequiring“pointsource”dischargesof“pollutants”intosuchwaterstohaveadischargepermitrestricting theamountsofpollutantsdischargedbyimposinglimits,andbyfundingvariousprogramstodealwith“nonpoint sources”,whichareuncollectednaturalflowsofwatercarryingpollutants.Pollutantspickedupbystormwaterand thendischargedintosurfacewaterwereconsideredalowenvironmentalpriorityinthe70 sandearly80 s. Stormwaterpollutantdischarg
	1

	WhatisaPointSource? 
	WhatisaPointSource? 
	Underfederallawandstateregulations,apointsourceis“anydiscernible,confinedanddiscreteconveyance, includingbutnotlimitedtoanypipe,ditch,channel,tunnel,conduit,well,discretefissure,container...fromwhich pollutantsareormaybedischarged.”Inthecontextofcommunitydevelopmentactionsevenwaterchannels resultingfromlandscapingorearthmoving,suchasstormwaterswalesordikes,areconsideredpointsources. 
	2


	WhatisaPollutant? 
	WhatisaPollutant? 
	Apollutantisa“dredgedspoil,solidwaste,incineratorresidue,sewage,garbage,sewagesludge,munitions, chemicalwaste,biologicalmaterials,radioactivematerials,heat,wreckedordiscardedequipment,rock,sand,cellar dirt,andindustrialmunicipalandagriculturalwastedischargedintowater.”Almostanythingbutpurewatermay qualify. 
	3


	BasicProhibitions/SourceofLiability 
	BasicProhibitions/SourceofLiability 
	NopersonmaydischargeapollutantfromapointsourceintowatersoftheUnitedStatesortheCommonwealth unlessthatpersonhasapermitandcomplieswiththepermit.Statelaw(theCleanStreamsLaw)requirespermits fordischargesofsewageorindustrialwaste,andauthorizesthePennsylvaniaDepartmentofEnvironmental Protectiontorequirepermitsforanyotheractivitypresentingadangerorpollutiontowatersofthe Commonwealth.
	4
	5


	MunicipalitiesCovered 
	MunicipalitiesCovered 
	Bothfederallawandstatelawincludemunicipalitiesandmunicipalauthoritieswithinthedefinitionofpersons coveredbythoselaws.Statelawincludes“anycounty,city,borough,town,township,schooldistrict,institutionor anyauthoritycreatedbyoneormoreoftheforegoing.” 
	6


	Stormwaterasa“DischargeofPollutants” 
	Stormwaterasa“DischargeofPollutants” 
	EPAinitiallyattemptedtoexcludestormwaterfromregulationundertheCleanWaterActanditsNationalPollutant DischargeEliminationSystem(NPDES)permitprogram.Acitizengroupsued,andtheD.C.CircuitCourtofAppeals heldthatpointsourcedischargesofstormwatermustberegulated.In1987,Congressspecificallylegislated 
	7
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	requirementsforapermitprogramforstormwaterdischarges,settingdeadlinesandprioritiesforregulation.Since thattime,severalstudieshavedocumentedtheincreasingsignificanceofstormwaterrunoffasasourceof pollution.Increasingpollutioncontrolsondischargesofindustrialandotherwastewatersandsewagehave decreasedtheirrelativeenvironmentalimpact,increasingthesignificanceofstormwaterpollutioncontrolforthe attainmentandmaintenanceofwaterqualitystandards. 
	8
	9


	RelationshipofFederal/StateLaw 
	RelationshipofFederal/StateLaw 
	PennsylvaniahasanestablishedregulatoryprogramforpermittingdischargestostatewatersundertheClean StreamsLaw.ThisstatuteanditsimplementingregulationshavebeenapprovedbyEPAasequivalenttofederal law.Therefore,thestateNPDESpermitprogramadministeredbythePennsylvaniaDepartmentofEnvironmental Protection(DEP)istheappropriatebodyforissuingpermits.Thisauthorityisnotdelegatedtothelocallevel. 
	10

	PennsylvaniaDEPhasenteredintobindingagreementswithEPAtoimplementfederalprogramrequirementssuch asstormwaterpermittingwithintheCommonwealth,pursuanttoitslaws.However,thefederalEPAretainstheright tovetopermitsnotconformingtofederalrequirements,toissuefederalpermitsinlimitedinstancesandtoenforce federalprohibitionsagainstunpermitteddischarges.Therefore,whileEPAmaynotenforceitsownpermitrules directly,itmayvetoDEPpermitswhichdonotconformtothoserequirements,itmayissueafederalpermitifDEP refusestocorrectadeficient
	Inpractice,DEPiscommittedunderitsownlawstoregulatingpointsources,andhasphasedinitsprogramin accordancewithfederalschedulestoassureconsistencywithotherstates.However,DEPreservestherightto regulatespecificproblemdischarges,whenidentified,asnecessarytoassurecompliancewithstatestandardsand laws.DEPisalsocommittedtoassistingmunicipalitiestointegratetheirplanningobligationsunderthePennsylvania StormWaterManagementActwithinpermitrequirements. 
	11


	TheFederalProgram:MunicipalSeparateStormSewerSystems 
	TheFederalProgram:MunicipalSeparateStormSewerSystems 
	Section402(p)oftheCleanWaterActauthorizesEPAtoissuepermitsfora“dischargefromamunicipalseparate stormsewersystem(an“MS4”)servingapopulationof250,000ormore”(subsection402(p)(2)(c)),and“a dischargefromanMS4servingapopulationof100,000ormorebutlessthan250,000”(subsection402(p)(2)(d)). Permitsformunicipalsystemsmaybeonasystemwideorjurisdictionwidebasis. 
	12

	Thetwobasiccontrolrequirementsforsuchdischargesare: (1)effectiveprohibitionofnon-stormwaterdischarges intothestormsewersand(2)controlstoreducethedischargeofpollutantstothemaximumextentpracticable, includingmanagementpractices,controltechniquesandsystem,designandengineeringmethodsandanyother provisionstheEPAorthestatedeterminesappropriateforthecontrolofthesepollutants.The“effective prohibition”requirementdoesnotprohibitpermitteddischarges.Specificcontrolsaredevelopedbyeachpermittee subjecttogovernmentapprova
	13

	InDecemberof1999,EPAissuedrulesforaPhaseIIprogramregulatingmanymunicipalseparatestormsewer systemsinsmallermunicipalitieslocatedwithin“urbanizedareas.”TheserulesarebeingimplementedbytheDEPin Pennsylvania.See the DEP Comprehensive Stormwater Program,below.Litigationisproceedinginfederalcourtto requireEPAtoexpediteitsregulationofsmallerMS4s. 
	14


	CurrentApplicability 
	CurrentApplicability 
	EPAregulationscurrentlydefinean(MS4)as a“conveyanceorsystemofconveyances(includingroadswith drainagesystems,municipalstreets,catchbasins,curbs,gutters,ditches,man-madechannels,orstormdrains) ownedoroperatedbymunicipalities,anddesignedorusedforcollectingorconveyingstormwater.”
	15

	LargeMS4sarethoselocatedinanincorporatedplacewithapopulationof250,000ormore,orinacountywith urbanized,unincorporatedareawithapopulationof250,000ormore.ForPennsylvania,40CFRPart122Appendix Fliststwocitiessubjecttotheserules–PhiladelphiaandPittsburgh.NoPennsylvaniacountiesarelistedaslargeMS4s. 
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	MediumMS4sarethoselocatedinincorporatedplaceswithapopulationbetween100,000and250,000,or unincorporatedurbanizedareaswithsuchpopulations.40CFRPart122AppendixGlistsAllentownandErieas citieswithmediumMS4s.NounincorporatedareasinPennsylvaniaarelistedinAppendix1. 
	SmallMS4sarelocatedwithinmunicipalitieswithpopulationsoffewerthan100,000personsbutwhicharesituated in“urbanizedareas,ordesignatedforregulationbasedonwaterqualityplansorsignificantwaterqualityimpacts.” See40CFR§122.32.“UrbanizedAreas”aredefinedbythe2000census.Thereareapproximately700such municipalitiesinPennsylvania. 
	SmallsMS4smusteitherobtainanindividualNPDESpermit,DEPDoc.3800-PM-BPNPSM0200(availableat 13DEPDoc.3800-PM-BPNPSM0100,(availableatwww.elibrary.dep.state.pa.us/dsweb/View/Collection-9457),or fileforawaiverdemonstratingthattheymeetthefederalEPAwaivercriteriain40CFR§122.32(d)or(e). 
	www.elibrary.dep.state.pa.us/dsweb/View/Collection-10926),orapplyforcoverageunderthegeneralpermit,PAG
	-



	OtherStormwaterSources 
	OtherStormwaterSources 
	Municipalitiesmaywanttomonitorthestateregulationofstormwaterdischargesforindustrialsitesandfrom constructionsiteswithintheirborders.SuchdischargesmayaffectwaterqualityandtriggeradditionalcontrolsonMS4s. 
	andDEPpermitregulations.TheGeneralNPDESPermitmayalsobeapplicabletosomeindustrialpointsourcesof stormwater.SeePAG03(Doc.No.3800-PM-WSFR0083). 
	IndustrialsitesshouldhaveanindividualNPDESpermitthatincludesstormwaterrequirements.See40CFR§122.26 

	ConstructionsitesusuallyfileforcoverageunderthestormwatergeneralNPDESpermit,PAG-02,Doc.No.3150PM-BWEW0280.NotethatthisgeneralpermitisissuedandadministeredbytheDEPBureauofWaterways EngineeringandWetlandsundertheRulesat25Pa.CodeCh.102(ratherthantheBureauofPointandNonpoint SourceManagementwhichoverseesmunicipalstormwaterpermits). 
	-


	CurrentRequirements–TheDEPComprehensiveStormwaterProgram 
	CurrentRequirements–TheDEPComprehensiveStormwaterProgram 
	LargeandmediumMS4shaveindividualizedpermitprogramrequirements.Thesemaybeofinterestto municipalitieswithsmallMS4sifthereareproblemsusingthebasicDEPprogramsforsmallsystems,butthat situationwillnotapplygenerally. 
	TheDEPComprehensiveStormwaterManagementPolicy(Doc.392-0300-002),adoptedandeffectiveSeptember 28,2002implementstheEPAmandatesbyusingAct167plans,generalpermitsandindividualpermitstorequire coveredsmallMS4stodevelopandimplementthefollowingEPA-mandatedprograms: 
	• 
	• 
	• 
	publiceducation 

	• 
	• 
	publicinvolvement 

	• 
	• 
	eliminatingdischargesnotcomposedentirelyofstormwater 

	• 
	• 
	erosionandsedimentcontrolsforconstructionactivities 

	• 
	• 
	useofbestmanagementpractices(BMPs)tomanagepostconstructionstormwaterfromnew developmentandredevelopment,and 
	16



	• 
	pollutionpreventionthroughgoodhousekeepingpracticesformunicipallyoperatedsystems.
	17


	Thekeyobjectivesofthepolicyaretocomplywithfederalprograms,protectwaterquality,minimizepaving,and preserveinfiltrationandrunoffcharacteristicsduringdevelopment. 

	Deadlines 
	Deadlines 
	MunicipalitiescoveredbythePhaseIIprogramforsmallMS4swererequiredtofileapermitapplication,oranotice ofintenttobecoveredbyageneralpermit,byMarch10,2003.Thisdeadlinehasnotbeenextended,although stateshavenotyetissuedpermitsformanysmallM4s.Thesemunicipalitiesmayhavestormwaterordinancesthat alreadyrequireBestManagementPracticestobeincorporatedinlocalprojectdesigns. 
	18


	Enforcement 
	Enforcement 
	Bothfederalandstatelawprovidesubstantialpenalties,bothcivilandcriminal,forfailuretocomplywiththelaw. Finesof$27,500perdaymayapply.Moreimportantly,privatecitizensmayenforcenoncompliancedirectlyafter noticetoEPAandDEP.Ifthelawappliestoasystem,EPAandDEPmaynotexcusecompliancetoprotectagainst citizenaction.Theymustcommenceandprosecuteanyactionseekingcompliancewiththelaworcitizen enforcementmayproceed. 

	Exclusions 
	Exclusions 
	Combined(stormandsanitary)sewersystemsconnectedtoasewagetreatmentplantarenotsubjecttothese rules.DischargersofstormwaterrunoffcombinedwithmunicipalsewagearepointsourcesthatmustobtainNPDES permitsrequiringsecondarytreatmentunlessspecialpoliciesapply.Forexample,insomecasestreatmentmaynot berequiredforcombinedseweroverflows(CSOs)whereaprogramisinplaceunderanagreementorcourtdecree toimplementmajorcomplianceprojectsovertimeinconnectionwithalternativesthatdonotrequiresecondary treatmentundercertainconditions.Inth

	PennsylvaniaStormwaterManagementPlans 
	PennsylvaniaStormwaterManagementPlans 
	Stormwaterdrainageoverlandisalsocloselyregulatedtopreventerosionandreducesubsequentqualityimpacts fromdischarges.DEPprovidestechnicalguidancetomunicipalities,andmaycompelmunicipalitiestodevelop stormwatermanagementplanordinances.Buttheimplementationisdonethroughlocalordinancesaspartofthe municipalplanningprocess.TheseplansmayberevisedinconjunctionwithmeetingtheEPA-mandated stormwaterpermitrequirements. 
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	FindingResourcesforDevelopingMunicipalStormwaterInfrastructureand BestPracticesControls 
	FindingResourcesforDevelopingMunicipalStormwaterInfrastructureand BestPracticesControls 
	ThePennsylvaniaInfrastructureInvestmentAuthorityAct,Act16-1988,35P.S.§751.1et seq.,createdPennvest. Pennvestissuesgrantsorloansforeligiblecostsofcoveredwastewaterinfrastructureprojects.Theguidelinesarein thePennsylvaniaCodeat25Pa.CodeCh.961.Grantsareavailablewhereloanscannotberepaid,butloan assistanceisthepreferredprocess. 
	DEPalsoissuesgrantstomunicipalitiestoassistinthedevelopmentofBestManagementPracticesforstormwater management.Fundsmustbeavailableforaward. 
	EPAalsoprovidesinformationalassistanceatitsWaterInfrastructureandResiliencyFinanceCenter,at www2.epa.gov/waterfinancecenter. 
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	AppropriateActions 
	AppropriateActions 
	1. Determinewhetheryourmunicipalityislocatedwithinorownsasystemwithinthecensus-identified “urbanizedareas.”TheDEPstormwaterprogramwebsitelistedbelowcontainslistsoftheidentifiedareas, maps,andanEPAfactsheetdefiningtheseareas.YoumayalsowanttocheckwithDEPtomakesure yourreceivingwatershavenotbeenspecificallydesignated. 
	2. IfyouaresubjecttopermittingbytheMarch10,2003deadline,makesureyouhavefiledapermit applicationornoticeofintenttobecoveredbythegeneralpermit(PAG-13). Instructionsandformsare availableontheDEPwebsite. 
	3. 
	3. 
	3. 
	Ifyouhavenotfiled,youshoulddosoimmediately.Ifyoudonotqualifyforageneralpermit,filean applicationforanindividualpermit. 

	4. 
	4. 
	Aspartofthecomplianceprogramunderthegeneralorindividualpermit,youshoulddesignatea technicaloradministrativepersontoreviewtheguidance,particularlythepolicyandthetechnical protocol.BothareavailableatDEP swebsite,alongwithamodelordinance. 

	5. 
	5. 
	Makesureyourcodeenforcement,landuseplanningandzoningboardsupdatetheirproceduresasyou implementstormwatermanagementprogramrequirementsastheyareadopted. 

	6. 
	6. 
	Theremaybespecialrequirementsforcertainreceivingstreamsdesignatedasspecialprotectionwaters, andtherearewaiversforverysmallsystemsandforstormwaterwithnoexposuretopollutantspriorto discharge.Case-by-caseanalysisundertherulesandpolicieswillbeneededinthesesituations. 

	7. 
	7. 
	Watershedmanagementprogramsforwaterwayswhichhaveimpairedwaterqualitymaybesubjectto watershedplanrequirementsoratotalmaximumdailyload(TMDL).Suchrequirementsmayaddtothe levelofcontrolrequiredforMS4s. 



	RelevantDocuments 
	RelevantDocuments 
	• CleanWaterAct,asamended,33U.S.C.1251,et seq.,especially§402(p),33U.S.C.1342(p). • CleanStreamsLaw,35P.S.691.1,et seq. • StormwaterManagementAct(Act167),32P.S.§680.1,et seq. • 40CFRPart11,especiallySections122.26,122.30-122. • 25Pa.CodeChapters91,92,93,95and102. • FederalRegister,volume55,pages47990-48091(11/16/90). • FederalRegister,volume57,pages41344-41356(9/9/92). • FederalRegister,volume64,pages68722-68851(12/8/99). 
	• 
	• 
	• 
	MunicipalPermitApplicationManual,Summaries,FactSheetsandWorkShopmaterials. 

	• 
	• 
	EPAStormwaterSamplingGuidance. 

	• 
	• 
	EPAPollutionPreventionPlanGuidance. 

	• 
	• 
	EPAGuidanceonBestManagementPractices. • DEPComprehensiveStormwaterManagementPolicy(September28,2002). 

	• 
	• 
	DEPpermitforms,instructionsandguidance. 



	Contacts 
	Contacts 
	RegionIIIEPAStormwaterCoordinator: 
	AndyDinsmore 215-814-2788 
	dinsmore.andrew@epa.gov 

	DEPcontact: 
	LeeMcDonnell,P.E. Director,BureauofPointandNonpointSourceManagement PennsylvaniaDepartmentofEnvironmentalProtection P.O.Box8774 Harrisburg,PA 17105-8774 717-783-2938 

	WebSites 
	WebSites 
	StatutesandrulesareavailableunderLawandRegulationsatEPA shomepage: TheNPDESwebsiteislocatedathttp://cfpub.epa.gov/npdes/home.cfm?program_id=45(alternateepawebsite address:water.epa.gov/polwaste/npdes/basics/index.cfm). ForMS4ssee: water.epa.gov/polwaste/npdes/stormwater/Municipal-Separate-Storm-Sewer-System-MS4-Main-Page.cfm. 
	www.epa.gov. 

	DEP shomepagehasmanyessentialforms–noticeofintent,application,waiverrequest,modelordinances,maps andlistsofaffectedMS4s,policiesandguidancedocuments.ToaccessthesegotoDEP shomepageat DEPhomepage,proceeddownthemenuto“Water”andclick.Thisdropsdownthebureaulist.Formunicipal stormwater,clickon“BureauofPointandNon-pointSourceManagement.”OnthatBureaupagelookattheTopics menulistontherightsideofthepage.ClickonStormwaterManagement,andfollowthesubjectpagesand highlightedlinkstothetopicsorformsofinterest. 
	www.dep.pa.gov,andfindtheDirectLinksearchbox,typeinstormwaterandclickongo,orontheleftsideofthe 
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	U.S.CircuitCourtofAppealsfortheNinthCircuitrecentlyupheldtheEPAPhaseIIrulesgenerally,butremandedthe 
	generalpermitstorequiremorepublicreviewandparticipation.Environmental Defense Center, Inc., et al. v. United States 
	EPA, 2003U.S.App.LEXIS497(9thCir.Jan.14,2003). 
	15. Title40,CodeofFederalRegulations,Part122,Section122.26(b)(8);40C.F.R.§122.26(b)(8). 
	16. DEPpublishedaManualforBMPsinDecember2006.DEPDoc.No.363-0300-002isavailableat 
	17. See also40C.F.R.§122.34,andDEPprotocol(mentionedinRelevantDocumentsandWebSites). 18. 40C.F.R.§122.33(c). 19. See 
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	XXX LandRecycling– Pennsylvania’sVoluntaryCleanupStatute 
	RobertL.Collings (updated October 2015) 
	SchnaderHarrisonSegal&LewisLLP Suite3600,1600MarketStreet Philadelphia,PA 19103-7286 215-751-2074 
	rcollings@schnader.com 

	In1995,Pennsylvaniaestablishedalandrecyclingprogramdesignedtoencouragethevoluntaryremediationof contaminatedindustrialandcommercialproperties(brownfields),andtocurbthedevelopmentoffarmlandand otheruncontaminatedopenspace(greenfields)bypromotingbrownfieldsredevelopmentasanalternative.The cornerstoneofPennsylvania slandrecyclingprogramistheLandRecyclingandEnvironmentalRemediation StandardsAct,commonlyknownas“Act2.”Act2isadministeredbytheEnvironmentalCleanupProgram(ECP) staffinthesixregionalofficesoftheDepartm
	1
	2
	3
	4

	YoumayencounterAct2when: 
	• 
	• 
	• 
	Apublicnoticeofsiteremediationpromptsacommentorotheractionbythemunicipality. 

	• 
	• 
	Themunicipalityisinvolvedinpromotingthesiteredevelopmentorinfundingredevelopment. 

	• 
	• 
	Landuserestrictionsimposedbytheownerrequiremunicipalapprovals. 


	CleanupStandards 
	CleanupStandards 
	Act2anditsimplementingregulationsestablishthreesetsofcleanupstandards:background,statewidehealthand site-specificstandards.Thebackgroundstandardrequirescleanuptonaturallyoccurringorhistoricalconcentrations ofcontaminantsandisthemoststringentofthethreecleanupstandards.Statewidehealthstandardsarethose medium-specificconcentrations(MSCs)ofpollutantswhichDEPhasdeterminedeliminateanysubstantialpresent orfuturerisktohumanhealthandtheenvironment.TheapplicableMSCforaregulatedpollutantdependson whetheranaffectedaqui
	5
	6

	Site-specificcleanupstandardsareuniquetoaparticularsiteandarebasedonananalysisoftheriskposedbythe contamination.Site-specificcleanupstandardsarethemostrelaxedofthethreecleanupstandardsandoften includetheuseofinstitutionalcontrolsandengineeredbarriers(e.g.landuserestrictions,fences,paving)toprevent exposuretopollutantsandmonitoringofanygroundwatercontamination. 
	7

	Limited,risk-basedremediationisalsoavailableforsiteswhichqualifyasSpecialIndustrialAreas(SIAs)underAct2.ToqualifyasanSIA,theformerindustrialsitemusthavenoviableownerorbelocatedinanenterprisezone designatedbytheDepartmentofCommunityandEconomicDevelopment(DCED).Thepartyconductingthe cleanupcannothavecontributedtothecontaminationatthesite.CleanupactionsinSIAsneedonlyaddress 
	8

	immediateorimminentthreatsposedbycontaminationatthesite,suchasthepresenceofdrummedwaste,which wouldpreventthepropertyfrombeingoccupiedforitsintendeduse.ApartyundertakingthereuseofanSIAmust conductabaselineenvironmentalassessmentofthepropertyandenterintoaconsentorderandagreementwith DEPdelineatingtheparty slimitedcleanupresponsibilities. 

	SiteCharacterizationandNoticeRequirements 
	SiteCharacterizationandNoticeRequirements 
	ThefirststepintheAct2processistheperformanceofasiteassessmenttodetermineconditionsontheproperty whichmayrequireremediationandanappropriatecleanupstandardorcombinationofcleanupstandards.Aparty proposingtoremediateasitemustthensubmitaNoticeofIntenttoRemediate(NIR)toDEPandthelocal municipalityandpublishasummaryoftheNIRinanewspaperofgeneralcirculationintheareaofthesite.TheNIR mustcontainabriefdescriptionofthesite,ownershipinformation,alistingofcontaminants,theproposed remediationandfutureuseofthesite.AnNIRisnot
	9


	RequiredReports 
	RequiredReports 
	PriorDEPapprovalisnotrequiredtobeginaremediationtobackgroundlevelsorstatewidehealthstandards, althoughitisadvisabletoreviewaproposedcleanupplanwithDEPbeforeundertakinganyremedialaction. Followingthecompletionofremedialactivitytobackgroundorstatewidehealthstandards,theremediatormust submittwocopiesofafinalreportdemonstratingattainmentwithcleanupstandardstotheregionalDEPECPin whichthesiteislocatedtogetherwiththeapplicablefee.Noticethatafinalreporthasbeensubmittedtothe Departmentmustbeprovidedtothelocalmunicip
	Partiesproposingtoremediateasiteusingsite-specificstandardsmustprovideDEPwitharemedialinvestigation report. Iftheresultsoftheremedialinvestigationshowthatpathwaysofexposuretocontaminantsexist,the remediatormustalsosubmittoDEPariskassessmentreportandcleanupplan.Thecleanupplanmustinclude remediationalternativesandrecommendafinalremedy.Theremediatormustsubmitafinalreportdemonstrating attainmentwiththeapprovedremedyinaccordancewiththecleanupplan.Theremedialinvestigationreport,risk assessmentreportandcleanupplan
	TheremediationofanSIArequiresthesubmissiontoDEPofaworkplandefiningthescopeoftherequiredbaseline remedialinvestigationfollowedbyabaselineenvironmentalreportthatdescribestheresultsoftheinvestigation. DEP sreviewperiodis90days. 

	PublicParticipation 
	PublicParticipation 
	IftheproposedremediationinvolvesanSIAoruseofasite-specificcleanupstandard,thelocalmunicipalityhas30 daysfollowingsubmissionofanNIRtorequesttobeinvolvedinthedevelopmentofremediationandreuseplans forthesite.Ifthemunicipalityrequestsinvolvementintheremediation,thepartyseekingremediationmust implementa“publicinvolvementplan”proposingmeasurestoinvolvethepublicinthedevelopmentandreviewof thevariousrequiredreportsandplans.Publicinvolvementmeasuresmayincludepublicmeetings,publicaccessto pertinentdocuments,thedesign
	10
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	CleanupLiabilityProtection 
	CleanupLiabilityProtection 
	AllpersonsparticipatingintheremediationofasiteincompliancewithAct2requirementsarerelievedoffurther liabilityfortheremediationofthesiteunderanystateenvironmentalstatuteandprotectedagainstcitizensuitsand contributionactions.Theliabilityprotectionextendstocurrentandfutureownersandoccupiersoftheproperty. Liabilityprotectionagainstfurtherremedialobligationsextendsonlytocontaminationidentifiedinthesite characterizationandreportssubmittedtoDEP.TheAct2releasefromliabilitydoesnotprovideanyprotection againstcivilpena
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	OneCleanupProgram 
	OneCleanupProgram 
	OnApril21,2004,theCommonwealthofPennsylvaniaDEPandtheUnitedStateEPAsignedaMemorandumof AgreementfortheOneCleanupProgram.theagreementestablishesaframeworkforcoordinatedreviewofAct2 cleanupstoensurethatthecleanupsatisfiesprotectivestandardsunderthefederalSuperfund(CERCLA), RCRA,andTSCAprograms.NotethattheOneCleanupprogramdoesnotdelegateEPA scorrectiveaction authorityunderRCRA,orrestrictEPA sauthoritytotakeotheractions. 
	12
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	TheUniformEnvironmentCovenantsAct(UECA)
	TheUniformEnvironmentCovenantsAct(UECA)
	16

	OnDecember18,2007,theUECAwasadoptedintolawintheCommonwealth.Thislawsetsuniformprocedures andrequiredtermsforcovenantsrestrictingtheusesandactivitieswhichmaybeconductedinareaswhere contaminationhasbeenenclosedinengineeredstructuresorleftinplacewherenoexposurepathwayexiststo peopleortheenvironment.AllsuchcovenantsmustconformtoUECA srequirements,andmustbeenteredintoa registryofUseandActivityLimitations(UALs)maintainedbyDEP.TheactisavailablethroughtheUECAlinkwhich canbereachedthroughtheLandRecyclingwebpage.Ther

	FinancialAssistance 
	FinancialAssistance 
	Act2anditscompanionstatute,theIndustrialSitesEnvironmentalAssessmentAct,“Act4,”providefinancial assistancetoeligibleapplicantswhodidnotcauseorcontributetocontaminationonpropertyusedforindustrial activitybeforeJuly18,1995.ThefinancialassistanceprovisionsofActs2and4havebeencombinedintothe IndustrialSitesReuseProgramthatisadministeredbyDCED.Eligibilityrequirementsandapplicationprocedures areexplainedintheIndustrialSitesReuseProgramguidelinesavailablefromDCEDandincludedintheAct2 
	17
	18
	TechnicalGuidanceManual.
	19

	Counties,municipalitiesandmunicipalauthoritiesmayapplyforgrantsorlow-interestloans,ontheirownbehalf,or onbehalfofprivatecompanies,investorsordevelopers,tofundinventoryingandsiteassessmentsofproperties locatedindistressedcommunitiesdesignatedbytheSecretaryofCommunityandEconomicDevelopmentandin citiesofthefirstclass,secondclass,secondclassAandthirdclass.Thesepoliticalsubdivisionsandtheir instrumentalitiesarealsoeligibleforgrantsorloanstoconductsiteassessmentsorremediationiftheyownthesite andwilloverseeitsclea
	TheenactmentofAct6in2000expandedtheavailabilityoffundsandeligibilityforuseoffundstoinventory, assessandremediatesitesunderAct4.DCEDadministersthesegrantprograms.Fundingsourceschangeregularly, 
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	andeachprojectshouldbeassessedforpossiblefunding(grantorloan)applicationstoPIDA,Pennvest,DCED, DEP,andfederalsources. 
	Municipalfinancingmaybeprovidedwithlittleornoenvironmentalliabilityconcerns,aslongasthemunicipality doesnothingbyitsownactsoromissionstocreateanadditionalenvironmentalburden,ortorefusereasonable 
	cooperation.
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	NOTE:InpreviouseditionswereferredtochangesintheFederalInternalRevenueCodesection198allowingcertain qualifiedremedialcostsincurredinbrownfieldsdevelopmenttobedeductedasexpensesratherthancapitalized. Thischange,whichfacilitatedfinancingforprivatedevelopmentofbrownfields,expiredin2011andhasnotbeen renewedbyCongress.OtherfinancinginitiativesarediscussedintheEPAwebsiteat www2.epa.gov/brownfields. AdditionalfinancialinformationrelevanttobrownfieldreuseisprovidedattheDEP s“LandRecycling”webpage, andinthefactsheets
	22


	Contacts 
	Contacts 
	GototheDEPwebsiteatwww.dep.pa.govandtype“LandRecycling”intheDirectLinksbox,orcall717-783-1566. 
	QuestionsandcommentsmaybedirectedtoTroyConrad,ProgramManager,atlandrecycling@pa.gov. 

	DEPRegionalEnvironmentalCleanupProgramManagers: 
	SoutheastRegion,SteveSinding–(484)250-5960.Email: 
	ssinding@pa.gov 

	NortheastRegion,EricSupey–(520)820-4902.Email: 
	esupey@pa.gov 

	SouthcentralRegion,JohnKrueger–(717)705-4705.Email: 
	jkrueger@pa.gov 

	NorthcentralRegion,TedLoy–(570)321-6525.Email: 
	tloy@pa.gov 

	SouthwestRegion,DaveEberle–(412)442-4091.Email: 
	deberle@pa.gov 

	NorthwestRegion,AnitaStainbrook–(814)332-6648.Email: 
	astainbroo@pa.gov 

	ForinformationongrantsfromtheDCEDIndustrialSitesReuseProgram,contacttheDCEDcustomerserviceoffice at(800)379-7448,orgototheDCEDwebsiteatdced.pa.gov/isrp. 
	REFERENCES 
	REFERENCES 
	1. 35P.S.§6026.101et seq. 
	2. 25Pa.CodeChapter250. 
	3. amendedNovember23,2001,effectiveNovember24,2001,31Pa.B.6395;amendedJanuary7,2011,effectiveJanuary8, 2011,41Pa.B.230. 
	4. 35P.S.§6026.306. 
	5. 35P.S.§6026.302. 
	6. 35P.S.§6026.303. 
	7. 35P.S.§6026.304. 
	8. 35P.S.§6026.305. 
	9. 35P.S.§§6026.302(e),303(h),304(n),305(c). 
	10. 35P.S.§§304(o),305(c)(2). 
	11. 35P.S.§6026.501. 
	12. TheagreementisavailableundertheOneCleanuplinkontheDEPwebpagefortheLandRecyclingProgram.Theaddress is:http://www.depweb.state.pa.us/portal/server.pt/community/one_cleanup_program/21550 
	13. See ComprehensiveEnvironmentalResponse,Compensation,andLiabilityAct,asamended,42U.S.C. §9601,et seq. 
	14. See ResourceConservationandRecoveryAct,42U.S.C.§6901,et seq.,inparticularthecorrectiveactionauthoritiesunder RCRA§§3004(u)and3008(h),42U.S.C.§§6924(u)and6928(h). 
	SOLICITOR’SHANDBOOK 
	Febru ry2019 
	15. See section6(e)oftheToxicSubstancesControlAct,15U.S.C.§2605(e). 16. Act2007-68,27Pa.C.S.§§6501-6517. 17. 35P.S.§6026.702. 18. 35P.S.§6028.1,et seq. 19. TheTechnicalGuidanceManualwaslastrevisedonJune8,2002.ItisavailablethroughtheDEPwebsiteat 
	directlinktoanelectronicversionoftheGuidanceManual.Oryoumayscrolldownthemenuontheleftsideofthehome pageto“EnvironmentalCleanupandBrownfields”andclick.Onthenextpageyouwillseeapagebeneaththepageyou clickedlabelledLandRecycling.Clickonthat,andonthenextpageyouwillseeamenuontheright.Scrolldownto: Standards,GuidanceandProcedures”andclick.OnthepageclickonGuidanceandTechnicalTools,andthenextpagewill anotheralternative,theaddressforthemanualwebpageis: cal_guidance_manual/1047635 
	www.dep.pa.gov.Typeinthewords“LandRecycling”inthedirectLINKbox,andthehomepageforthatprogramhasa 
	showalinktotheTechnicalGuidanceManual.Thereareotherlinkstousefultechnicalinformationabouttheprogram.As 
	https://www.portal.state.pa.us/portal/server.pt/community/guidance___technical_tools/20583/techni 

	20. P.L.20,No.6(March17,2000). 
	21. See EconomicDevelopmentAgency,Fiduciary(Act3)andLenderEnvironmentalLiabilityProtectionAct,35P.S.§6027.1, et seq. 
	22. IfyouhavetroublewiththedirectLINKdescriptioninfootnote14,usetheinternetaddress: 
	http://www.depweb.state.pa.us/portal/server.pt/community/brownfield_incentives_and_funding/215. 
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	XXXI MunicipalSolidWaste/Recycling 
	RobertL.Collings (updated October 2015) 
	SchnaderHarrisonSegal&LewisLLP Suite3600,1600MarketStreet Philadelphia,PA 19103-7286 215-751-2074 
	rcollings@schnader.com 

	AuthorityandResponsibility 
	AuthorityandResponsibility 
	Theplanningforlocationsandfacilitiesusedfordisposalofmunicipalwaste,andforwastehandling,processing, andseparationforrecyclingpriortodisposal,arenowprimarilydeterminedbythecounty;thephysicalhandling andcontractingmaybedonebycountyagencies,localmunicipalagenciesormunicipalauthoritiesformedby eitherlevelofgovernment.Recyclingandresourcerecoveryareprimarilylocalgovernmentconcerns,unless responsibilityisdelegatedto(andacceptedby)thecounty.Issuanceofpermitsandenforcementoftechnical standardsremaindutiesofthePenns
	TheMunicipalWastePlanning,RecyclingandWasteReductionAct(Act101)requirescountiesandmunicipalitiesto conductmunicipalwasteplanningtoensureadequatemunicipalwastedisposalcapacityandtoencouragethe reductionoftheamountofmunicipalwastegeneratedthroughrecyclingandotherwastereductionmethods. Regulationsimplementingthestatuteareincorporatedwithinthemunicipalwasteregulations.UnderAct101,each countyisrequiredtosubmittoDEPanofficiallyadoptedmunicipalwastemanagementplandesignedtoensure thateachcountyhassufficientprocessi
	1
	2

	Thelegalinteractionofmunicipalwastemanagementplanswithlocalcontractualarrangementsorwithfacilities ownedandoperatedbylocalgovernmentsormunicipalauthoritiescanbecomplexandcontentious.Atthesame time,statelaw(1)providesforleviesonwastedisposalwhichgeneratepaymentstothelocalmunicipalityhostinga disposalfacility,(2)requiresfinancialassuranceforproperlandfillclosureattheendofthelandfill susefullife,(3) promotescooperationbetweenDEPandlocalgovernmentsinregulatingdisposalfacilitiesand(4)offersgrant assistancetomuni

	LocalRights/InvolvementinthePlanningProcess 
	LocalRights/InvolvementinthePlanningProcess 
	Countiesmaydelegatetheirplanningduties.Somemunicipalitiesmaywanttodevelopandmanagetheirownplan toavoiddisputesoverwastecontractingandmanagement.Thisisparticularlytruewhereamunicipallyowned facilityexists.Ontheotherhand,acountyplanmaydirectwasteflowstomunicipalfacilitiesinthevolumesneeded fortimelyandcompleteamortization. 
	Anotherissueofconcernistherelationshipoftheplantolocallandusecontrolsandmeasurestoprotecthealthand safety.Act101preserveslocalzoningpowerovernewlandfillsand,withlimits,overexistingpermittedlandfills. However,zoningactionsmaynotinterferewithreasonableexpansionsrequestedpriortoSeptember26,1988. 
	Act101alsoprovidesabatteryoflocalrights.Municipalitieswithwastefacilitiesmustreceivecopiesofnumerous reportssubmittedtoDEP,orpreparedbytheDepartment.DEPmusttrainlocalinspectors,whomayinspect facilitiesandevenenforcethelaw(withDEP soversight).Andthereareprovisionsfortheadjoiningneighborsof landfillstohavetheirwellstestedatlandfillexpense. 
	AnothersignificantprovisionprohibitsDEPfromissuingapermittofacilitieswithin300yardsofpublicorparochial schoolpropertyinuseforinstructionorrecreation.However,neighborsmayexecutewrittenwaiverstositingprohibitions. 
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	ContractingforWasteCollectionandDisposal 
	ContractingforWasteCollectionandDisposal 
	Act101specificallypreservesallexistingwastedisposalagreementsofmunicipalities,evenifthecountyplandoes notprovideforsuchdisposalinthefuture.However,contractrenewalsortermextensions,unlessautomaticunder thepre-Actagreement,mustconformtotheplanandapplicablelaw. 

	YardWaste/Composting 
	YardWaste/Composting 
	DEPisalsoresponsibleforpermittingsuchprocessingfacilities.Thisislargelydonebygeneralpermitsorpermits-by-rule.Exemptionsexist,mainlyforagriculturalwasterecycling.Farming-relatedoperationsmaystillbesubjectto recentlyupdatedrequirementsforcertaindischargesofnutrientsfromfarmingwastestotheSusquehannaRiver BasinandothermajorriversystemsunderthePennsylvaniaCleanStreamsLawandthefederalCleanWaterAct.
	3
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	Recycling 
	Recycling 
	Municipalities(otherthancounties)with10,000ormoreresidents,andthosewithbetween5,000and10,000 residentshavingadensityofmorethan300personspersquaremile,mustdevelopandimplementplansto separaterecyclablesfrommunicipalwaste,andcollectandrecyclethematerial.DEPreportscurrentlythat440of Pennsylvania s2,700municipalitiesarerequiredtohaverecyclingprogramsandover1,900municipalitieshave accesstosuchprograms. 
	Theprogrammustrequireresidentstoseparateleafwasteandatleastthreeofthefollowing:clearglass,colored glass,aluminum,steelandbimetalliccans,high-gradeofficepaper,newsprint,corrugatedpaperandplastic. Commercial,institutionalandgovernmentofficesmustseparateleafwaste,officepaper,aluminumandcorrugated paper.Themunicipalitymustcollectrecyclablesatleastoncepermonth,andmustrecyclethematerialorenterinto contractsoragreementsforrecycling.Useofexistingrecyclingoperationsispreferredbylaw.Pennsylvania s municipalitiesnowre
	Act101providesforlandfillsandresourcerecoveryfacilitiestopayfeesof$2/tonforcertainsolidwastedeliveredto thosefacilities.ThefeesarepaidtotheCommonwealth.Facilitiesmaysurchargecustomersforthosecosts,and surchargesmaybecollectedbacktothegenerators.Municipalitiesmaynotcollectrecyclingfees.
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	ElectronicsRecyclingManagementProgram 
	ElectronicsRecyclingManagementProgram 
	Therecyclingofcomputers,monitors,televisionsandperipheraldevicesisprimarilytheresponsibilityof manufacturersundertheCoveredDeviceRecyclingAct,Act108of2010.Municipalitiesmayarrangewith manufacturersforthecollectionandrecyclingofsuchdevicesthroughapprovedrecyclingfirms,butregistrationis requiredforsuchprogram. 
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	FlowControl 
	FlowControl 
	Municipalwastemanagementplansmayincludewasteflowrestrictionsdirectingvariouslocalwastestreamsto specificfacilitiesoridentifyingavailabledisposalfacilities.However,“flowcontrol”provisionsthatprohibitthe importationofwasteordiscriminateagainstout-of-statewastefacilitiesareunconstitutionalundertheCommerce ClauseoftheUnitedStatesConstitution.Asaresultofanumberofcourtdecisionsprohibitingstatesfromlimiting theflowofwasteacrossstatelineswithoutcongressionalauthority,numerouspiecesoffederallegislationhave beenintro
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	MunicipalWasteFacilitiesReviewProgram 
	MunicipalWasteFacilitiesReviewProgram 
	In1996,byExecutiveOrder,PennsylvaniaestablishedaMunicipalWasteFacilitiesReviewProgramthatincludeda commercialmunicipalwastevehiclesafetyprogramadministeredbyDEPandPENNDOT.Theprogramalso requiresDEPtodeveloppolicies:(1)fortheenvironmentalassessmentofmunicipalwastefacilities,(2)for determiningappropriatedailyvolumelimitsformunicipalwastefacilitiesand(3)inconsultationwithPENNDOT, governingtrafficsafety.DEPisrequiredtoreviewapplicationsformunicipalwastefacilitypermitsinlightofthese policiesandtoconsultwithhostc
	9

	ThewastevehiclesafetyprogramhasbeenlargelyreplacedbytheprovisionsoftheWasteTransportationSafety Act,Act90-2002.27Pa.C.S.§§6201-6209underwhichDEPsetsandenforcesstandards. 

	FundsandGrants 
	FundsandGrants 
	Statelawprovidesafeeof$1pertontobepaidbyaresidentlandfillorresourcerecoveryfacilitytoitshost municipality.Ifafacilityisinmultiplemunicipalities,feesareapportionedinproportiontothepermittedareaineach municipality.ThefeesupersedeslocaltaxesenactedafterDecember31,1987,butnotbefore.Itisacredittoward hostpaymentsunderanyotheragreement,butdoesnotlimithigherpaymentsbyprivateagreement.Feesmaybe waivedforthereceiptofdebrisfromadisastercleanupwiththefilingofproperwaiverforms. 
	Undercourtdecisions,countiesmayassessfeesagainstwastemanagementfacilitiesforthecostsofimplementing 
	andadministeringthecountymunicipalwasteplan.
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	DEPalsoprovidesnumerousgrantsforinspectortraining,formunicipalwasteplandevelopment,forlocalrecycling coordinatorcostsandforcertainrecyclingprojects.ThesegrantsarespecifiedinAct101,andpaidforbya$2per tonmunicipalwastefeeoneachlandfillorrecoveryfacility. Someofthegrantprogramshavedeadlineswhichare publishedperiodicallyinthePennsylvaniaBulletin.Act90-2002,Act68of1999,andthebenefitstestingrequired forlandfillpermitsallprovideadditionalsourcesoffunding. 
	Quarterlyreportsofhostfeepaymentsarerequiredbylaw. 

	WasteHaulingAuthorizationsandEnforcement 
	WasteHaulingAuthorizationsandEnforcement 
	Act90,signedintolawonJune29,2002,hastwoprincipalprovisions.First,thelawrequireswastehaulerstoobtain authorizationsfordisposalatspecificlocations,andprohibitslandfillsfromacceptingwastefromunauthorized haulers.TheDEPisstillallowinglandfillstoacceptwastefromhaulerswithpendingapplicationsfiledbyDecember 27,2002,butwastemaynotbeacceptedfromunauthorizedhaulerswhodonothavetimelyapplicationspending. 
	Thelawalsoestablishesanew$4pertondisposalfee,whichisavailableforenvironmentalprojects.Thefeesarepaid intotheEnvironmentalStewardshipFund,createdunderthe“GrowingGreener”law,officiallytheEnvironmental StewardshipandWatershedProtectionAct. (Act68of1999,effectiveinDecemberofthatyear).Thenewfeeisin additiontothe$0.25pertonfeeunderAct68. Thesefeesmustbereportedandpaidbythefacilities. 

	EnvironmentalAssessmentandLandfillDevelopment/Expansion 
	EnvironmentalAssessmentandLandfillDevelopment/Expansion 
	Asmentionedabove,ExecutiveOrder1996-5addedanenvironmentalassessmentprocesstolandfillpermitting. Environmental,socialandeconomicbenefitsarerequiredtobebalancedagainsttheimpactsofsuchfacilities. 25 Pa. Code 271.127.
	Theruleandtheassessmentprocesshavebeenupheldonappeal.
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	HouseholdHazardousWaste 
	HouseholdHazardousWaste 
	Act190of1996,amendedbyAct111of2002providesforgrantsupporttomunicipalprogramscollecting householdhazardouswastes(electronics,pesticides,otherhazardousmaterials).Careshouldbetakentoassure properreviewofthecontractorsretainedforthecollection,handling,processing,transportationanddisposalof householdhazardouswastetoensurethereceiptofthecontractedbenefitsandprotectionoftheenvironment. DEPwillassistwithsuchreviewstoassureproperpermittingandprogrammanagement. 
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	ConstructionandDemolitionWaste 
	ConstructionandDemolitionWaste 
	C&Dwasteisclassifiedasmunicipalwasteandisalargepercentofwastevolume.MunicipalitieswithC&D processingfacilitiesmayseekgrantsforhostinspectorstoassureproperseparationandmanagementofhazardous materialsfromC&Dwastebeforeprocessing,inordertopreventreleasesofcontaminationandassurecontinuing facilityoperations.See 25 Pa. Code §§262.361-.364. Grantsforlocalreviewoffacilitypermitsarealsoavailable. 25 Pa. Code §§272.371-.373. 

	RegulationofMedicalandChemotherapeuticWaste 
	RegulationofMedicalandChemotherapeuticWaste 
	Medicalwaste,wastepharmaceuticalsandchemotherapeuticagents,arelargelyregulatedbytheCommonwealth (DEP),withsomecoordinationwiththeU.S.EPA.Thereislittleroomformunicipalinvolvementunlessthese wastesarebeingprocessedatfacilitieswhichmayqualifyforhostinspectorprograms.CheckwithDEPforthe scopeofgrantsandallowedregulatoryactivities. 
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	WasteTires 
	WasteTires 
	Act111of2002extensivelyamendedtheWasteTireActtocreateanewprogramrequiringspecificauthorizationto transportandprocesswastetires.TheprogramshouldstrengthenDEPandmunicipalauthoritytomanagewaste tirestorageaspartofabeneficialuseplan.Themanifestingandauthorizationprocedureswillraiseabarrierto enteringorcontinuingthisbusinesswithoutcurrentcustomerneedstopayforregulatoryrequirements.Funding maybeavailableforqualifiedcollectionprogramsponsors. 

	TrashCollectionExclusions 
	TrashCollectionExclusions 
	InreviewingtheclaimoftheRamsgateCourtTownhomeAssociationagainstWestChesterBoroughforrefusingto providefreetrashcollectiontohighdensitydevelopments,JudgeBartlesaid“Providingfreetrashcollectioncosts money.”Afewweekslater,theThirdCircuitCourtofAppealsquotedthesamelanguageinreversingafederalcourtdecision 
	JudgeBartle sdecisionthatthetownship sexclusionwasconstitutionalwasupheldbytheThirdCircuit.
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	holdtheCityofPhiladelphia ssimilarexclusionunconstitutional.
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	Enforcement 
	Enforcement 
	Municipalitiesmaybefinedforconductingwastedisposalactivitiesinviolationofacountyplan,forfailureto developorimplementmandatoryrecyclingorforotherviolationsoftheapplicablelawsandrules.Inadditionto issuanceoforders,actionsforcontemptanduseofjudicialprocess,DEPmayseekcivilfinesof$10,000perdayper offenseandcriminalfinesupto$10,000perdayperoffenseand/orimprisonment.Repeatviolatorsaresubjectto finesupto$25,000perdayperoffense. 

	GuidanceDocuments 
	GuidanceDocuments 
	Forthemostcurrent,up-to-dateversionsofDEPguidanceregardingthesubjectsdiscussedinthischapter,goto DEP sWasteManagementwebpages.BeginningattheDEPHomePage: 
	www.depweb.state.pa.us/portal/server.pt/community/dep_home/5968 

	Readdownthemenuontheleftandclickon“waste.”Onthenextpageclickoneitherthe“Recycling”or“Waste Management”tabsontheleft,andonthenextpagesreviewthemenuitemsontheright,andselecttherelevanttopics. 

	WebResources 
	WebResources 
	DEP swebsitecontainsextensiveresources.Thebestwaytoaccessthemisthroughthehomepage: refertothelinkswiththosetitlesonthehomepage.Forms,instructions,policies,guidanceandgrantinformation areallavailable. 
	www.dep.pa.gov.Youmayusedirectlinkandtypeineithermunicipalwasteorrecycling.Forlawsorregulations, 


	DEPMunicipalWasteContacts 
	DEPMunicipalWasteContacts 
	CentralOffice: 
	AliTarquino-Morris,DivisionChief,MunicipalandRemedialWaste 
	ScottWalters,Chief,Permits 
	CuongVu,Chief,ComplianceandTechnicalSupport Telephone: 717-787-7381 Email: 
	ra-epmuniresidwaste@pa.gov 

	RegionalOffice: 
	See:www.portal.state.pa.us./portal/server.pt/community/municipal_waste/14087/mw-contacts/589670 

	Grants 
	Grants 
	Wasteplanningandothergrants:DEPBureauofWasteManagement,Harrisburg. 
	Recyclinggrants:DEPBureauofWasteManagement,DivisionofWasteMinimizationandPlanning,Harrisburg. TherearegrantsunderbothAct174andAct101,§902. 
	REFERENCES 
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