IN THE COMMONWEALTH COURT OF PENNSYLVANIA

C. ALAN WALKER, in his capacity as )
Secretary for the Department of Community )
and Economic Development, )
)
Petitioner )
) Docket No. 569 MD 2011
V. )
)
CITY OF HARRISBURG, )
)
Respondent )
ORDER
And Now, this day of July, 2012, upon the filing of the Petition for Writ of

Mandamus by the Receiver for the City of Harrisburg, in accordance with Section 709 of Act 47
as amended, a hearing on the said Petition is hereby scheduled before this Court on the

day of July, 2012 at : . ____anin Courtroom

Any party in interest intending to oppose the relief requested in the Petition for Issuance
of Writ of Mandamus is hereby directed to file any responsive pleading to the Petition no less
than E— days prior to the scheduled hearing. Any responsive pleading to the said Petition
shall be served simultaneously with filing upon the Petitioner's counsel by hand-delivery or

electronic fransmission.

BY THE COURT:

BONNIE BRIGANCE LEADBETTER



IN THE COMMONWEALTH COURT OF PENNSYLVANIA
C. ALAN WALKER, in his capacity as
Secretary for the Department of Community
and Economic Development,

Petitioner

V.

CITY OF HARRISBURG,

)
)
)
)
) Docket No. 569 MD 2011 =
)
)
)
)
)

Respondent

PETITION FOR ISSUANCE OF WRIT OF MANDAMUS

AND NOW, comes William B. Lynch, Receiver for the City of Harrisburg (the
“Receiver”), by and through McKenna Long & Aldridge LLP, counsel to the Receiver, to
Petition this Honorable Court, pursuant to Section 709 of the Municipalities Financial Recovery
Act of July 10, 1987, P.L. 246, (as aménded), 53 P.S. § 11701.101, et seq. (“Amended Act 47”),
to issue a Writ of Mandamus upon each member of the Harrisbur;g City Council ordering them to
implement two provisions of the previously Court-confirmed Recovery Plan as further described
herein. |
L Introduction

1. The principal purpose of this Petition is to seek iésuance of a writ of mandamus
upon each member of the Harrisburg City Council directing each member to implement a
provision of the previously Court-confirmed Recovery Plan requiring a 1% increase in the City’s
Earned Income Tax, or EIT, imposed under the authority of the Local Tax Enabling Act and
Amended Act 47, which is a critical component of the Couﬂ;conﬁ_rmedkRecovery Plan and
critically needed to help amehorate Harrisburg’s severe operating deficit and to effectuate a

consensual Recovery Plan. This Honorable Court has already ordered City Council to



implement this provision by virtue of having confirmed the Recovery Plan that contains this
provision. See Amended Act 47, Section 704(a)(1). In addition, the Receiver has ordered City
Council to implement the provision pursuant to Section 708(a)(1). Yet, the EIT initiative has not
been implemented. In addition, the Receiver seeks a writ of mandamus with regard to another
provision in the Court-confirmed Recovery Plan, which will be explained briefly at the end of
this Petition.

2. This Petition has been served.upon each member of City Council -- Council
President Wanda Williams, Brad Koplinski, Eugenia Smith, Susan Brown-Wilsen, Sandra Reid,
Patty Kim, and Kelly Summerford -~ and upon counsei {(hereinafter, “Opposition Counsel”) who
represents certain members of City Council and the City Treasurer and Controller, Opposition
Counsel has indicated that his clients oppose implementing the EIT initiative contained in the
Court-confirmed Recovery Plan and are thus potentially non-compliant parties.

11, PROCEDURAL BACKGROUND

3. Petitioner is an adult individual having a professional address for service of
process at Office of the Receiver for the City of Harrisburg, 401 Finance Building, Harrisburg,
PA 17120.

4, On December 2, 2011, the receiver who Ijreceded Petitioner, David Unkovic, was
appointed to be the Receiver for the City of Harrisburg by Order of this Honorable Court
pursuant to the applicable provisions of Amended Act 47.

5. Amended Act 47 provides that in the event that a consensual resolution of the
fiscal distress of a financially-distressed city has not been achieved, the Governor may declare a
fiscal emergency and may direct the Secretary of the Department of Community and Economic
Developfuent (“DCED”) to file a petition with this Ionorable Court to nominate a receiver,

Amended Act 47 provides that the appointed receiver shall formulate and submit to this
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Honorable Court for consideration and confirmation a proposed .Recovery Plan that attempts to
address the financial problems of a financially-distressed city for which a receiver has been
appointed while maintaining and ensuring the provision of vital and necessary services for the
city.

6. Pursuant to this direction of Amended Act 47, on February 6, 2012, Mr. Unkovic
submitted a proposed Recovery Plan to this Honorable Court for its consideration and

confirmation. A Imnk to a complete copy of the proposed Recovery Plan is

http://www.portal.state.pa.us/portal/server.pt?open=>514&obilD=1053490&parentname=0biMer

&parentid=24&mode=2. Copies of the relevant pages of the proposed Recovery Plan cited in

this Petition are attached hereto as Exhibit A. The proposed Recovery Plan was preiiminary in
some respects but in other respects proposed initiatives that were ripe for implementation and
which the Court was being requested to approve expeditiously.

7. For example, the proposed Recoversz Plan was preliminary in the sense that it
contemplated the future monetization of certain assets of the City and the Harrisburg Authority.
In this respect, the Recovery Plan was preliminary because, although it sought immediate Court
approval for the Receiver to commence with processes to monetize certain assets, any
monetization was months away from completion and thus there was no specific transaction
contained in the proposed Recovery Plan for the Court {o consider or confirm.

8. In other respects, the Recovery Plan was not at all preliminary but instead set
forth concrete initiatives that were ripe for the Court to fully consider and confirm. One such
initiative that was proposed in the Recovery Plan was a 1% increase in the EIT rate from .5% to
1.5% which was designed to raise revenue in order to help address the City’s enormous operating

deficit. In the narrative discussion of salient points of the Recovery Plan contained in its first 12



pages, the proposed Recovery Plan stated, “Closing this gép [between expenditures and
revenues] requires . . . an increase in the resident earned income tax.” (Recovery Plan, at p.7).
The initiative was detailed further in Schedule 2 and in the Operating Budget Structural Deficit
provisions of the proposed Recovery Plan (at pp. 9-13), which reflects a 1% increase of the
City’s EIT rate. See p. 9 (“The Revenue assumptions used in the baseline projections are as
follows: . . . Earned Income Tax Revenue was increased by 1% i)er year.”); see also p. 13 (“the
increase to Earned Income Tax, a one percent additional tax on City residents, is a temporary
levy available under Act 47 that is necessary to balance the City’s operating budget.”). There
was nothing prelifninary about this proposal; it was at that time ripe for implementation and the
Court was asked to consider and approve it as part of its confirmation of the proposed Recovery
Plan.

9. Indeed, the proposal to increase the EIT rate was not a new idea first raised in the
- proposed Recovery Plan. Instead, it had been first proposed in the summer of 2011 by the
Novak Consulting Group, the DCED appointed Act 47 Coorde;ator for the City of Harrisburg
("Coordinator’), as a part of the first recovery plan developed by the Coordinator but which was
never implemented due to the failure of City Council to adopt it.

10.  After the proposed Recovery Plan was filed with this Honorable Coutt, served as
required by Amended Act 47 on the Mayor and every member- City Council, including those
opposing this Petition, and publicly-posted on the Receiver’s website on February 6, 2012, this
Honorable Court announced that it would hold a hearing on March 1, 2012 to consider whether
to confirm the proposed Recovery Plan.

11.  The City, which is the Respondent in this captioned action, did not interpose any

objection to the proposed Recovery Plan. Nor did any member of City Council, the Treasurer, or
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the Confroller file any objection to the EIT initiative in the proposed Recovery Plan prior to the
March. 1 hearing. Opposition Counsel certainly had the opportunity to file objections on behalf
of his clients, as evidenced by the fact that Opposition Counsel did file a pleading objecting to
the proposed Recovery Plan and the proceedings in some respects, but the pleading contained no
objection to the proposed EIT initiative.

12, On March 1, this Honorable Court held an all day hearing to consider the
proposed Recovery Plan. Opposition Counsel attended and actively participated in the hearing
on behalf of at least City Council President Wanda Williams, the Treasurer and Controller.
During the hearing, the Court heard extensive testimony from the former receiver regarding all
aspects of the proposed Recovery Plan, including ample testimony and evidence regarding the
EIT initiative. In particular, the Court heard testimony and received evidence regarding the
City’s severe operating deficit and the measures that would be required to help close the gap
between expenditures and revenue. The former receiver explz;ined that the EIT initiative, if
confirmed, was expected to increase revenue for the City of Harrisburg in the 4% quarter of 2012
by $1.7 million. Because the expenditure and revenue figures contained in the proposed
Recovery Plan required some adjustment, the former receiver submitted to the Court and testified
regarding amended schedules and disclosures that provided‘ updated and specific aetails
regarding the projected impact on revenue of the EIT initiative, if confirmed. A copy of the
relevant schedules that were submitted during the March 1 bearing is attached hereto as
Exhibit B, Despite all of the testimony and evidence the Court received regarding the proposed
EIT initiative, no one, including Opposition Counsel and those he was ostensibly representing,

voiced the slightest objection to the EIT initiative.



13, On March 9, 2012, this Honorable Court issued an order confirming the February
6, 2012 proposed Recovery Plan as that plan had been modified by the Receiver in certain
respects not relevant here. Included in the confirmed plan was the requirement of increasing the
EIT rate. See March 9 Order, a copy of which is attached hereto as Exhibit C (“[T]he Receiver
proposes taking certain steps, in cooperation with City officials, to increase revenue and reduce
expenses through increased management efficiencies, whjlé maintaining necessary Sservices.
These interim proposals are reasonable and well within his authority under [Amended Act 47].”).
Pursuant to Section 704(a)(1) of Amended Act 47, this Honorable Court’s March 9, 2012 Order
confirming the Recovery Plan had the effect of imposing on City officials a mandatory duty to
implement the provisions, including the EIT initiative, in the now confirmed Recovery Plan,

14.  In the weeks following the March 9, 2012 confirmation of the Recovery Plan,
City Council took no action to implement the required EIT initiative and in time several Council
members began to indicate that City Council would not implement the initjative,

15.  On March 30, 2012, Mr. Unkovic resigned his position as receiver, Recognizing
the need to ensure the continued implementation of the Court-confirmed Recovery Plan
following Mr. Unkovic’s resignation until such time as a new r‘eceiver could be appointed, on
April 10, 2012, Governor Corbett directed that the DCED oversee the Office of the Receiver to
provide for the continued implementation of the Court-confirmed Recovery Plan, and the DCED
designated Mr, Fred Reddig as the acting administrator of the Office of the Receiver until a new
receiver was appointed. |

16. On May 24, 2012, pursuant to a prior directive by the Governor to notify this
Honorable Court of non-compliance with the Court-confirmed Recovery Plan, the Office of the

Receiver filed with this Honorable Court a Notice of Non-Compliance by Harrisburg City
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Council and Harrisburg City Controller with Court-Confirmed Recovery Plan (“Notice of Non-
Compliancg”), a copy of which is attached hereto as Exhibit D, The Notice of Non-Compliance
explained that City Council had taken no action to implement the required EIT initiative and that
several Council members had indicated that City Council would not implement the initiative.

17.  On the same day, this Honorable Court, having previously overruled Opposition
Counsel’s attempt to stay the appointment proceeding, approved the appoiniment of William
Lynch as the new Receiver. A copy of the Court’s May 24, 2012 Order is attached hereto as
Exhibit E.

18.  On June 1, 2012, the “Harrisburg City Council™ and City Controller, by and
through Opposition Counsel, filed Objections of Harrisburg City Council and Harrisburg City
Controller Dan Miller to Notice of Non-Compliance by Harrisburg City Council and Harrisburg
City Controller with Court-Confirmed Recovery Plan (“Objections™), a copy of which is attached
hereto as Exhibit F. The Objections raised substantive and techrical objections to the Notice of
Non-Compliance, including the fact that it had been filed by the Office of the Receiver during
the time in which there had been a vacancy in the position of the Receiver.?

19.  In light of the paramount importance of implementing the Recovery Plan’s EIT
initiative, and in order to eliminate any potential technical argument that the Non-Compliance
Notice was ineffective because it had been filed prior to General Lynch’s appointment, the
Receiver determined it necessary to exercise his authority pursuant to Section 708(a)(1) of
Amended Act 47 to order an elected official to “implement any provision of the recovery plan”

and thus cure any argument that that the notice was not issued ‘propeﬂy by the new Receiver.

! The pleading states that it is filed on behalf of “City Council” and does not specify which particular
members of City Council are represented by Qpposition Counsel.

This objection was puzzling, among other reasoms, because this Honorable Court had confirmed the
appointment of General Lynch as Receiver on May 24, 2012 — one week before the Objections were filed,
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Accordingly, on June 11, 2012, the Receiver issued an Order to the Honorable Wanda Williams,
as City Council President, directing that City Council comply with the provisions of the Court-
confirmed Recovery Plan, including implementing the EIT initiative.® A copy‘of this order is
attached hereto as Exhibit G.

20.  In the days following issuance of his June 11, 2012 Order, the Receiver, as
required by Section 711(e) of Amended Act 47, consulted with members of the Muni_cipai
Financial Recovery Advisory Committee (“MFRAC”) regarding a number of ongoing matters,
including the City Council’s non-compliance with certain requirements contained in the Court-
confirmed Recovery Plan, including implementation of the EIT initiative. During these
consultations, the Receiver informed members of MFRAC tilat he intended to pursue mandamus
relief if compliance with the Court-confirmed Recovery Plan was not forthcoming. - Council
President Williams is a mémber of the MFRAC and was specifically consulted regarding these
matters, including City Council’s failure to implement the EIT initiative as required by the
Court-confirmed Recovery Plan.

21, Omn June 22, 2012, the Receiver sent a letter to the MFRAC again advising of his
concern over City Council’s non-compliance with the Court-confirmed Recovery Plan and his'
intention to seek mandamus relief to obtain compliance. A copy of this letter is attached hereto
as Exhibit II. The letter constituted the Receiver’s final consultation with the MFRAC as
required by Section 711(¢) of Amended Act 47.

22, On June 27, 2012, Opposition Couﬁsel, on behalf of his clients, Council President

‘Williams, the City Treasurer, and the City Controller, sent a letter to counsel for the Receiver in

; Also on June 11, 2012, the Receiver issued an Order to the Honorable Dan Miller, Coniroller for the City
of Harrisburg, directing that he comply with the provisions of the Court-confirmed Recovery Plan, including, in
patticular, a provision pertaining to the sale of certain “wild west” artifacts, Comphance with Receiver’s Order
directed to Mr. Miller is not at issue in this Petition.
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response to the Receiver’s June 22, 2012 letter. In his June 27, 2012 letter, a copy of which is
attached hereto as Exhibit I, Opposition Counsel expressed displeasure that the Receiver was
“threatening litigation so quickly into his tenure,” but nonetheless stated that he was interested in
a resolution other than mandamus,

23.  On July 3, 2012, counsel for the Receiver responded to Opposition Counsel’s
June 27, 2012 letter, In its July 3, 2012 letter, a copy of which is attached hereto as Exhibit J,
counsel for the Receiver asked to be notified “promptly” if City Council would commit to pass
legislation to authorize the EIT rate increase and its immediate implementation at the
forthcoming City Council meeting scheduled for July 11, 2012. Counsel stated that if such
commitment were received, the Receiver would withhold filing a petition for mandamus.

24,  As of this filing, the Receiver’s counsel has received no indication th.;:lt City
Council intends to implement the EIT initiative in the Recovery‘ Plan. Accordingly, since City
Council has refused to comply with the Receiver’s June 11, 2012 Order to implement the Court-
confirmed Recovery Plan, this matter is ripe for issuance of a writ of mandamus to enforce the
Receiver’s June 11, 2012 Order and the provisions of the Court-confirmed Recovery Plan.

II1. AMENDED ACT 47 AUTHORIZES THIS HONORABLE COURT TO ISSUE A WRIT OF
MaNDAMUS

25. Amended Act 47 provides that this Honorable Court’s March 9, 2012 Order
confirming the Recovery Plan has the effect of an order mandating officials to implement the
provisions in the Recovery Plan. Specifically, Section 704(a)}(1} provides: “The confirmation of
the recovery plan and any modification to the receiver’s plan under section 703 shall have the
effect of . . . imposing on the elected and appointed officials of the distressed city or authority a

mandatory duty to undertake the acts set forth in the recovery plan.”



26.  Amended Act 47 gives the Receiver and this Hono-rable Court additional authority
to enforce implementation of the Court-confirmed Recovery Plan. Specifically, Section 708(a)
of Amended Act 47 provides, “The receiver may issue an order to an elected or appointed
official of the distressed city or an authority to (1) implement any provision of the recovery plan;
and (2) refrain from taking any action that would interfere w'“ith the powers granted to the
receiver or the goals of the recovery plan.”

27, If an official does not comply with the Receiver’s order, the Receiver may
“petition the Commonwealth Court to issue a writ of mandamus upon any elected or appointed
official of the distressed city or authority to secure compliance w1th an order issued under section
708. . .. The court shall grant the relief if it determines that the order was issued in compliance
with this chapter.” Section 709(a).

28.  In this case, although the Receiver is authorized to issue an order to an official
either to implement any provision of the recovery plan (Section 708(a)(1)) or to refrain from
taking any action that interferes with the goals of the recovery plan (Section 708(a)(2)), on June
11, 2012, the Receiver issued an order only pursuant to Section 708(a)(1) because this Honorablg
Court has already issued an order confirming the Recovery Plan and the EIT initiative in it. The
Receiver is siniply seeking to compel City Council to coniply with the EIT initiative provision of
the previously Court-ordered Recovery Plan.

29.  To date, City Council has not coﬁplied with the Court’s order confirming the
Recovery Plan or the Receiver’s June 11, 2012 Order. Upon information and belief, certain
members of City Council have indicated that they are not amenable to implementing the EIT

initiative,
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30.  Accordingly, the Receiver is hereby petitioning this Honorable Court to issue a
writ of mandamus pursuant to Section 709(a) of Amended Act 47 to secure comp]iémce with the
Receiver’s June 11, 2012 Order insofar as it relates to the EIT initiative. Specifically, the
Receiver seeks issuance of a writ of mandamus upon éach member of City Council directing
cach member to take the steps necessary to introduce legislation to authorize the EIT rate
increase and its immediate implementation, and to vote in favor of said legislation.

31. The Receiver understands that some niembers of City Council may not be
opposed to implementation of the EIT initiative in the Recovery Plan but are unable to act in the
face of those members who are opposed. The' Receiver certainly does not wish to suggest that
those Council members who are not opposed to the EIT initiative are willfully refraining from
complying with the Court-ordered Recovery Plan or the Receiver’s June 11, 2012 Order.
Accordingly, the Receiver suggests that any members of City Co{.mcil who wish it to be publicly
known that they are not opposed to implementing the EIT initiative contained in the Recovery
Plan contact the Receiver immediately and so-inform the Receiver. The Receiver will then make
such Council members’ positions known at the hearing in this Honorable Court prior to the
Court’s issuance of a writ of mandamus.

IV. WHY MANDAMUS SHOULD ISSUE

A. Amended Act 47 Requires that Mandamus Tssue
32.  Section 709{a) provides that “The court shall grant [mandamus] relief if it

determines that the order [the Receiver seeks to enforce] was issued in compliance with this
chapter.” The Court need only conduct the limited review specified in Section 709(a) because
the Court is simply determining whether to enforce the Receiver’s order directing
implementation of a provision of the Recovery Plan which was previously confirmed by this

Court, after due consideration, by entry of a confirmation order on March 9, 2012. In other
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words, the Court is simply being asked to issue mandamus to enforce an order directing
compliance with a previously-entered order of this Court.

33.  In this case, the Receiver’s June 11, 2012 order was issued in compliance with
Amended Act 47, as explained in paragraphs 13 through 24 above, which paragraphs are
imcorporated herein by reference. Therefore, mandamus should issue.

B. Equity Requires that Mandamus Issue

34.  In addition, equitable considerations substantially weigh in favor of mandamus

issuing, Specifically, it would be inequitable to refuse to enforc:e implementation of the Court-
confirmed EIT initiative given that no one, including any of the parties now indicating
opposition, objected to the initiative before this Court entered an order confirming the Recovery
Plan containing the initiative.

35.  City Council and Opposition Counsel had ample -notice and detailed explanation
| regarding the FIT initiative prior to and during the March 1, 2012 hearing. Yet none of them
voiced a single objection to the EIT initiative before or during the March 1 hearing.

36.  Having had ample notice and opportunity to object to the EIT initiative and its
inclusion in the Recovery Plan, and having failed to raise any 'objecﬁons to the EIT initiative
prior to the Court’s confirmation of the Recovery Plan so that the Court could consider them
before confirming the plan, Opposition Counsel and his clients should be deemed to have waived
any objections and be estopped at this late date from objecting to the EIT initiative or opposing
the mandamus relief sought herein,

37.  The delay occasioned by the opposing parties’ failure to timely object has already
materially prejudiced the City by rendering it impossible to collect $1.7 million in previously
anticipated new EIT related revenue in the 4% quarter of 2012. Had Council members expressed
their opposition to the EIT initiative before, or even shortly after, confirmation of the Recovery
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Plan, or otherwise made clear their intention to force a legal proceeding over the issue, this
matter could have been brought to a head long before now and perhaps have been resolved long
enough ago to have allowed the City to have collected the $1.7 million this year as contemplated
in the Recovery Plan.

C. Mandamus Should Issue Because Implementation of the EIT Initiative is a Matter of
Necessity
38.  In addition to the foregoing, mandamus should issue because the EIT initiative is

a matter of necessity for two related reasons. First, the EIT initiative contained in the Court-
confirmed Recovery Plan is critically important to the Recovery Plan and is a vitally needed
revenue-producing measure designed to help address the City’s s-evere operating deficit and help
ensure sufficient revenue to permit the City to provide vital and necessary services to the citizens
of Harrisburg. Second, implementation of the previously Court-confirmed EIT initiative is
absolutely essential to advancing the overall objective of achjew{ing a consensual Recovery Plan
addressing Harrisburg’s fiscal distress — a fundamental goal of Amended Act 47.

39.  The critical need for implementation of the EIT initiative is underscored by the
following: The Local Tax Enabling Act (“Act 5117) permits municipalities of the third class,
like Harrisburg, to enact an EIT and, pursuant to Section 141 (a) of Act 47, to increase the EIT
rate, when such municipality is designated as financially distressed pursuant to Act 47. Here,
there is no doubt that Harrisburg, regrettably, satisfies any understanding of “financially
distressed.” The February 6, 2012 proposed Recovery Plan contained a detailed explanation of
the City’s severe operating deficit and how the EIT initiative would help to address this in part.
At the March 1, 2012 confirmation hearing on the Recovery Plan, the then-Receiver testified as
to the necessity of the EIT initiative to the overall Recovery Plan and furnished the Court with

updated figures regarding the EIT initiative’s projected impact on City revenue. The then-
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Receiver testified that prompt adoption of the EIT rate increase, which required subsequent
approval by the Court of Common Plf:as,4 would nevertheless permit new tax bills to be sent out
sufficiently promptly to permit the City to receive $1.7 million in new revenue during the 4t
quarter of 2012, Indeed, a fundamental assumption of the Recovery Plan was that new EIT
revenue would be received during the 4™ quarter of 2012. Unfortunately, City Council’s inaction
has réndered it impossible to collect any increased EIT revenue in 2012, making the operating
deficit for 2012 $1.7 million larger than anticipated.

40.  Aside from the $1.7 million, a fundamental aspect of the Recovery Plan required
approximately $25 million to be generated from new EIT revenue during the years of 2013
through 2016. Specifically, the EIT initiative is estimated to generate over $5.1 million in
revenue in 2013 and $6.86 in each of 2014 through 2016 — constituting more than 10% of the
City’s total annual operating revenue budget. See Exhibit B, p.]. Even with this projected
revenue, the City will still have an operating deficit even if concessions from labor are obtained.
See Exhibit B, p.2. Without this revenue, the City will be faced with dire budget consequences,

41.  Bven if it collects this additional EIT revenue beginning in 2013, Harrisburg will
still need to enact other cost containment and revenue enhancement measures as described in the
Court-confirmed Recovery Plan in order to address an otherwise significant operating deficit.
But should Harrisburg fail to collect this revenue, the City’s opera‘lting shortfall will be that inuch
greater and will be so substantial that it will seriously jeopardize any ability of the City to
achieve a consensual Recovery Plan resolution with its creditors and thereby fundamentally

prejudice the City and its citizens.

4 After City Council authorizes the EIT rate increase, the Court of Common Pleas must take certain actions
before the rate increase takes effect.
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42, This Honorable Court has the powet, pursuant to Section 709 of Amended Act 47,
to compel City Council to implement provisions of the Court-confirmed Recovery Plan,
including the 1% increase in the EIT rate. Though the Receiver may not unilaterally impose a
tax, Amended Act 47 was specifically structured in a manner to require the Court to approve a
Recovery Plan so that it would be the Court and not the Receiver that would be approving a tax
and thus not potentially run afoul of the Pennsylvania Constitution. Indeed, mindful of
consfifutional concerns, the drafters of Amended Act 47 intentionally created a framework in
which initiatives would be proposed by the Receiver but would be duly considered and
specifically approved by the Court through the confirmation of a Recovery Plan so that it would
be the Court’s confirmation order, and not the unilateral edict of the Receiver, that was being
implemented pursuant to a Court-approved Recovery Plan. Therefore, the tax rate increase that
was proposed by the Receiver but approved by the Court in the Court-confirmed Recovery Plan
should be implemented.

V. THIS HONORABLE COURT SEOULD ALSO ISSUE A WRIT OF MANDAMUS TO COMPEL
COM_I’LIANCE WITH ANOTHER PROVISION OF THE RECOVERY PL.AN

43,  Separate from the EIT imitative, the Court should also issue a writ of mandamus
to direct City Council to amend the adopted City budget for 2012 to provide for the hiring of a
Director of Communications for the City of Harrisburg.

44.  Schedule 2 of the Court-approved Recovery Plan requires budget amendments to
provide funds for, among other provisions, the hiring of a Director of Communications for the
City of Harrisburg at a salary $75,500. The Mayor’s administration developed and sent to City
Council a 2012 Budget Reallocation Plan #1 Resolution providing for, among other action items,
the addition of a Director of Communications (salary $75.,500 + FICA) position. This position

was to be added to the 2012 Budget and funded from an increase in estimated EIT collections
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according to Schedule 2. City Council tabled a vote on this Resolution and has refused to enact
the budget amendments required by Schedule 2 of the Court-confirmed Recovery Plan.

45,  Paragraphs 6 through 24, supra, which are incorporated herein by reference,
explain the notice, failure to object, Court confirmation, subsequent noﬁ—compliance, notice of
non-compliance, and order by the Receiver directing compliance with respect to the EIT
initiative. All of the same applies to the Director of Communications inttiative. Accordingly,
this Court should enforce implementation of the Director of Comumunication initiative contained

in the Court-confirmed Recovery Plan through mandamus.
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Respectfully submitted this 10th day of July, 2012,

MCKENNA LONG & ALDRIDGE LLP

By: /
Jogeph ikowski, Esq.
ennsylwinia Bar No. 26300
303 Peachiree Street, NE, Suite 5300
Atlanta, Georgia 30308
Tel: (404) 527-4000

Fax: (404) 527-4198
ikrolikowski@mckennalong.com

Mot K

Mark Kaufman, Fsq,

Georgia Bar No. 409194

303 Peachtree Street, NE, Suite 5300
Atlanta, Georgia 30308

Tel: (404) 527-4000

Fax: (404) 527-4198
mkaufman@mckennalong.com

Thurbert Baker, Esq.

Georgia Bar No. 033887
Gregory Brow, Esq.

Georgia Bar No. 086422

303 Peachtree Street, Suite 5300
Atlanta, GA 30308

Phone: 404.527.4000

Fax: 404.527.4198
thaker(@mckennalong.com
gbrow@mckennalong.com

Attorneys for the Receiver for the City of
Harrisburg

-17-



"EXHIBIT A



RECOVERY PLAN FOR
THE CITY OF HARRISBURG
DATED FEBRUARY 6, 2012

This Is the Recovery Plan for the City of Harrisburg prepared by the Recelver
appointed pursuant to the Municipalities Financial Recovery Act, as amended (Act
47).! '

1, Introduction,

The City’s financial distress Is a very complicated problem. It cannot be
solved easily or quickly, but it can and must be solved,

The solution requires a comprehensive recovery plan that really works,
Ultimately, significant and difficult contributions will be required from many
stakeholders.

This plan Is a first step. Until the actual value of certain assets of the City is
determined through a request for proposals process and until the exact extent of
the structural deficit (the amount by which the City’s operating expenses
consistently exceed its revenues) are understood, it is not possible to determine
exactly what contributions are required from various stakeholders. One of the main
purposes of the plan is to set forth the process to be followed to realize the value of
the City’s assets through sale or leasing. It is important that the process be
designed to maximize the value of the assets.

Once the value of the assets is known and the extent of the structural deficit
is known, the Recelver can complete negotiations with the stakeholders. Upon
successful completion of those negotiations, this recovery plan will be amended
pursuant to the amendment procedure under Act 47, That amended plan will be
the comprehensive plan which the Receiver can then implement with the
cooperation of the stakeholders.

This will require a consensual process, For the most part, the stakeholders
will need to voluntarily agree to contributions in order for the plan to work, This
will Ideally be accomplished through the approval by the Commonwealth Court of
an amended comprehensive recovery plan. The Recelver desires to have a
consensual plan outside of bankruptcy. That would be best for everyone. The

! This recovery plan inciudes this forepart as well as Schedules 1 and 2 and Appendices A and 8, The forepart,
Schedules 1 and 2 and Appendices A and B all constitute the plan.




combined with insufficient revenue sources and significant labor costs, had a
crippling effect on the ongoing ability of the City to perform its normal functions.

As with the incinerator debt, the solutlon to the structural deficit will
take additlonal time to determine. But, to be candid, It is not clear to me at this
stage in the plan development process that, without additional new revenue
sources, the City can achieve a balanced operating budget even with further belt
tightening and meaningful concessions from labor, In a very real sense, then, the
City has two distinct problems, and even if there were no significant incinerator
debt plaguing the City, it would nonetheless be facing serious annual operating
budget challenges. In the long run, the City must focus on its core services and
have other services handled through Intergovernmental cooperation or third party
arrangements,

The City faces an annual gap between expenditures and revenues in
excess of $11 million. The $11 millton Includes a combination of the known
structural deficit and other operating liabilities, Closing this gap requires a
combination of concessions from the fabor unions, an increase In the resident
earned income tax, service efficiencies and additional revenues from fees and
outside sources.

C. Management.

i. Chief Operating Officer.

The City operated In 2011 without -a chief of staff/business
administrator, This position is referred to In this plan as the chief operating officer
(COQ). A top priority for the City is to fill the COO position, The City needs a
strong professional to lead and manage the entire staff. The COO can also be a
major contributor to long term planning efforts of the City.

The COO will be the chief operating officer of the City and is fully
empowered to supervise and direct all employees In the Department of
Administration, the Departiment of Building and Housing, the Department of Public
Safety, the Department of Public Works and the Department of Parks and
Recreation. |

The elected officlals of the City shall fully empower the COO to
manage the day-to-day operations of the City and to make recommendations to the
elected officials and the Recelver regarding priorities and policles.

A person may not be hired as the City's COO without the prior
written consent of the Recejver, A person may not be dismissed or fired as the
City's COQ without the prior written consent of the Receiver.




3. Operating Budget Structural Deficit

The purpose of this chapter is to estimate the City’s structural deficit (the amount by which the City’s
Opetating expenses consistently exceed its revenyes) looking forward from 2012 to 2015 assuming no changes

as a result of this plan, .

2012 - 2016 General Fund Basellne Projections

Beseline projections for the General Fund wete developed for 2012 through 2016 using 2011 year-end
estimates, the Mayor’s 2012 proposed budget and the Council’s 2012 adopted budget, These projections
assume that no plan interventions are matde {o change elther the existing revenne or expenditure trends.
developing these projections, a variefy of assumptions were used.

The revenue assurnptions used in the baseline projeetions are as follows.

[ ]

All tax and fee rates were held constant. The 2012 budgeted increase in real estate taxes is included,
Revenue from real estate taxes has been held constant over the petiod as assessed valuation growth is
assumed to be minimal,

The sale of tax Hens has not been included for years 2012 through 2016. Delinquent tax collections
were included at historical levels.

Other Taxes were reviewed on a line-by-line basis, Earned Income Tax Revenue was increased by
1% per yeat, the Business Privilege & Mercantile Tax Revenue by 1.75% per year and the Real Estate
Transfer Tax revenue by 3% per yeat, All other revenues froin taxes were held constant,

The ARRA Police Grant is expected to end in 2014,

Vehicle Maintenance Reimbursements were increased at the same rate as related expenditures,

* State aid for pension expenses wvas held constant over the period.

The Commonwealth’s payment to the City for fire protection is projected to remain al $2.5 mlll:on
throughout the period,

Most other revenues are held constant over the period,

Other find administrative charges and transfer payments decrease throughout the period as
expenditures in those funds increase,

Parking authority payments through the coordinated parking fund are held constant through the
period.

The expenditure assumptions used In the baseline projections are as follows.

2 * & * 9 @

The number of personnel has bean held constant. -

Wapges have been increased as specified in the respective collective bargaining agreements. No wage
increases are tncluded for non bargaining employees or after the expiration of the current confracts,
Medical insurance has been fncreased at 12% per yearin 2013 and 2014 and 10% in 2015 and 2016 in
conformance with the City’s most recent experience and observed increases for government
employees.

Other wajor insurance costs have been projected on a case-by-case basis,

No new debt is assumed.

No new capital expenditures are ingluded,

Municipal pension obligations are held constant over the period.

No payments on the RRF debt guarantee obligations are included.

Other expenditures were increased at various levels,




General Fund Carryover Fund/Cash Balance/Deficit
In January 2012, City Administration estimated a year end 2011 cash deficit of approximately $2.8

- million, (Cash on band less 2011 Accounts Payable,) Combining the 2011 $2.8 million carryover deficit
with the 2012 $2,9 million projected General Fund deficit nesults in a total estimated 2012 operating

budget deficit of $5.8 miilion,
Caom U amE 2006
I’w;ecteil qujuted Projected -

2002 _;'l_zm"'.i"jf"_ '
- Ptu[ulctl 4 Projected .-

2011 Carryaver $2,831,344)

Revenes $55,158,737 | $54,898,465 | $54,309,655 | $54,032,782 | $53,766,445

Expendilures $58,082,746 | $58,721,910 | $60,592,284 | $62,108,593 { $63,713,455

_Surplus/(Deficit) $2,924,009) | ($3,823,446 | $6,282,629) | ($8,075,811) ($9,947,010)
823.446) . (S 29y " (58.074 811). - ($9.947.010)

plus/(Deficit) = (35,755,353)

$9,578,798) (315.861,428} (szs 037,238) " (533.884,248)

" (§5,755,353)

$80

Millians

-$20

840 - e —— . o .
2012 Projecled 2013 Projected 2014 Projeciad 2016 Prajested 2016 Profocted

BReveruss BExpanditures OSucplusiDelicil) UCumuIaHveDetIdlI




General Fund Revenue Projections, 2012-2016

1

Praperty Taxes 17,074,783 | $1 7,074,783 $17,074,783 | $17,074,783 | $17,074,783 0.0%
PILOTS $501,522 $501,522 3501,522 $501,522 $5(H,522 0.0%
Earned Incomie Taxes $3,430,000 $3,464,300 $3,498,943 $3,533,932 $3,569,272 4.1%
Mercantile Business Privilege $2,838,883 | $2,882,633 | $2,927,149 | $2972443 | $3,018,531 6.3%
Parking Taxes $1,574,532 $1,574,532 $1,574,532 31,574,532 $1,574,532 0.0%
Other Taxes $3,698,342 $3,710,042 $3,722,093 $3,734,506 33,747,290 1.3%
Licenses, Permits and Fines $6,303,422 | $6303,422 | $6,351,738 1 $6411,899 | $%6,420,231 1.9%
Intergovernnienial $5,890,251 $5,890,251 $5,538,346 $5,538,3406 $35,538,346 {6.0%)
Transfers $13,258,732 | $12,860,392 | $12472,116 | $12,094216 | $11,725,170 (11.6%;)
Other Revenues $58R271 | §636,588 | 5648432 | 3596602 | $596,769 | 14%
CPotal: $55,158,737 | $54,898,465 - $54.300,655  §54.032782 | $53,766.445 | (A.5%).

Expenditures are projected to grow from $58.1 million in 2012 to $63.8 million in 2016. The principal
factor for the increase in expenditures i3 personnel costs, primarily employee medical insurance and

wages.

Medical insurance increases from $8.9 million in 2012 to $13.5 million in 2014, an increase of 51,5%,
Wages increase from $23.7 million in 2012 to $25.0 milfion in 2016, an increase of 5.4%,

il




Expenditure Type

Employee Expendlfures -

Salaries/\Vages $23,M4.985 | $29,058,775 | $24.681.960 1 $24,848432 § $25,019.897 3.4%
Temporary Wages $165,000 §165,000 $163,000 $165,000 $165,000 0.0%
Overtime $1,666,100 51,666,100 $1,666,100 $1,666,100 $1,666,100 0.0%
Sick Time Buyback $168.000 $168,000 $168,000 $168.000 $168,000 0.0%
Medienl & Life lnsurance $8,900,343 $5,962,144 $l 1,151,361 $12261.208 | 513,482,227 51.5%

$5,185,789
' $30830217

$5,085,967

_ $5,088,086
" S44,194,796

(195
5,500,340

Tringe Beneflts $5,064,300 $,08306‘7 (1
T Tliasve

H1G64310 0 S42.915084

Total Employee BExpeliditives 0000000

Non Employee Expenditures

Commymicalions $368,105 $370,044 $372.448 $375,270 $378,361 2.8%
Professional Fees 566,190 $657,772 $572,865 $690,641 $710,187 9.9
Ullities & Sen'iccs $714,050 $733,686 $761,.986 $796,8307 3837,077 12.2%
Insurances $1,275,591 $1,285,05% £1,207,196 $1,311,206 $1,326,257 4.0%
Rc}ltﬂls $9,300 $9,957 $10,136 10,339 F10,566 7.8%
Maintennnce & Repairg $562 427 $568,486 $575,317 $583,049 $501,812 52%
Contracted Services $279,771 3282,328 $286,503 $290,716 $295.384 5.6%
Supplies And Expenses $1,961,674 $2,068,102 $2,144,571 $2,299,556 $2,416,560 23.2%
Minor Capital 560 3504 $509 ) $514 $£520 4.0%
Lease Porchinse $266,806 $266,313 $265,899 $265,732 $265910 {0.3%6)
Muins And Accessories $300,000 $300,413 $300.933 $301,540 $302,18¢ 0.7%
Crants $272.510 $272,510 3272540 §$272.510 $272,510 0.0%
‘Transfer ta Debt Service Fund $11485.014 | $10,711,92] $10,605917 | $10,6052i7 | $10,605917 {7.7%)
Fines & Settlemonts £110,000 | $110,600 | $110,000 $110,000 $110,000 0.0%
“Fotal Noo Employes Expenditures | S18,262,520 81 817,676,719 ' M4

SSEAS2,746.. - SRO2LYI0 . SCO5922HY | SGL1U8593 S63,713455

Other Funds
The financial status of the City depends upon a number of operational funds in addition to the General Fund,
The principal additional operational funds which must be considered are:
¢ Debt Service Fund — Accounts for transactions relating to Cliy debt excluding any guaranteed debi;
* Sanitation Fund — Accounts for transactions dealing with the City’s collection of refuse. Does not
include RRT activities;
o Sewer Fund — Accounts for transactions dealing with City’s operation in the collection and treatment
of sewagge; -
o Liquid Fuels (Highway Aid) Funds — Accounts for Commonwealth funds to malntain streets and
roads; and
¢ Water Fund — Accounts for transactions relating to the City’s agreement with the Harrisburg Authority
to operate the water system for Harrisburg and other contracting adjacent inunicipalities,

The Receiver reviewed the historical revenue and expenditure frends for each of these funds over the period
2006 through 201! as well as the City’s budget for each for 2012.

Based on similar assumptions used for the City’s General Fund, revenue gnd expenditure projections for each
fund were developed, It is nofeworthy that no new capital expendiiures or new debt were included,

12




Expenditures within the individual funds over the period gencrally increase because of the increase in
contractual wage costs (personnel are City employees) and estimated increases in employee medical insurance
for 2015-2016, Transfers to the City’s General Fund wete reduced as individual fund expenditures incrensed
resulting in balanced revenue and expenditure projections in the Other Funds.

Bulanced Budget :
The following table demonstrates the Receiver's Plan to efiminate the City’s operating budpet deficits and
produce balanced operating projections. The City’s ultimate goal should be a 5% General Fund balance,

The initiative total in the table below represents items outlined in the following chapters as well as estimates
for items cureently under negotiation. The Increase fo Eamed Income Tax, a one percent additional tax on

City residents, is a temporaty levy available under Act 47 that is necessary to balance the City's operating
budget. The additional Act 47 levy can and should be reduced as additional revenues and expenditure
reductions are achieved,

L

U Projected.” 1 Projected o7 Projected T Projected - Projected

Operating Deficit ($5,755,353) | ($3,823446) | ($6,282,629) | ($8,075811) | ($9,947.010)
Initiatil\fcs $2,357,435 $3,621,622 $3,657,622 $3,717,622 $1,767,622
Increase to EIT ~ $1,715,000 $5,143,000 $6,860,000 $6,860,000 $6,860,000

13

‘Net Operating Surplus/Deficit). (31,682918) ~ $4943,176  $4234,993  §2,501,811.  $680,612
OPEB . $0 | ($2,000,000) | ($2,500,000) | ($1,500,000) (8500,000)
Capital Improvement Program $0 | ($1,000,000) | (%1,000,000) {$500,000) $0
‘Remaining Surplus/(Deficits) . (FL682,918)  $1,943,176  $734,993 . S501,811 . SIS0GL2.
“Cwinulative Balance 5+ 7 (81,682,918) © - $260,259. . -$995,251 . §1,497,063:: - §1,677,675
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EXHIBIT C



MAR/09/2012/¥R1 04:07 PM  COMMONWEALTH COURT FAX No, 717 787 3558 P, 002/004

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

C. Alan Walker, in his capacity as ¢
Secretary for the Department of :
Community and Economic

Development,
Petitioner
v. : No. 569 M.D. 2011
City of Harrisburg,
" Respondent :
ORDER

And now this 9th day of March, 2012, following review of the |
Recovery Plan for the City of Hérrisb;}rg [Plan] filed with this Court on
February 6, 2012, as well as consideration of varions applications filed with
the Court or asserted by persons permitted to participéite at the hearing on
Mareh 1, 2012, the Court finds that; | ,

1. The Plan submitted February 6, 2012, is by its terms
preliminary.  The: Receiver acknowledges that further linVesﬁgation is
neoessary to determine the value of assets owned by the City, and the full
extent of its structural deficit. Further, negotiations with creditors and other
entities will be necessary to determine the City’s ability to compromise its
debt and stabilize its fiscal healtl;. going forward. Only thereafter can the
Receiver bring to the Court a modified plan setting forth more specifically
the partienlar actions proposed to alleviate the- City’s current. fiscal

eIIergency.
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MAR/G9/2012/FRT 04:07 PM  COMMONWEALTH COURT FAX No. 717 787 9559 . 003/004

2. While undertaking these investigations and negotiations,
the Receiver _pfoposes taking certain steps, in cooperation with City officials,
to increase revenue and reduce expenses throuph increased management
efficiencies, while maintaining necessary services. These interim proposals
are reasonable and well within his authority under Act 79 of 2011.]

3. The Receiver has comnutted to return to. this Court for

approval before contracting to sell or lease assets of the City, and to submit

periodjc reports to the Court on the status of his ongoing efforts.

4, The Plan submitted February 6, 2_0i21 is neither arbitrary
nor capricious, and I do not find it to be wholly inadequate to alleviate the
fiscal emergency of the City of Harrisburg,

Now, therefore, it is hereby ORDERED:

1. The Plan, as modified in open court on March 1, 2012,
[regarding water and sewer transfer funds; see BExhibit 6] is hereby
CONFIRMED.

2. Aruling on the Application for Leave to Intervene by the
Subutban Municipalities® is held in abeyance pending the receipt of a
Response. Objections attached as an exhibit thereto were withdrawn without

prejudice, with the Court’s permission, during the hearing.

! The Act of Qctober 20, 2011, P.L. 318. Act 79 amended the Municipalitics
Financial Recovery Act, the Act of July 10, 1987, P.L. 246, as amended, 53 P.8. §§
11701.101 —11701.712.

2 Susquehanna Township, Susquehanna Township Authority, Lower Pexton
Township, Lower Paxton Township Authorty, Steelton Borough, Steelton. Borough
Authority, Swatara Township, Swatara Township Authority, Paxtang Borough, and the
Borough of Penbrook.

2
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MAR/09/2012/FRL 04:07 P COMMONWEALTH COURT FAX Ko, 717 787 955§ P. 004/004

3. A tuling on the Application for Leave to Intervene by
Debt Watch Harrisburg and Neil A. Grover, Esquire [Debt Watch] is held in
abeyance pending receipt of a Response thereto. Objections asserted by
Debt Watch during participation af the hearing, to the extent they challenge
the copstitutionality of Act 79 of 2011, are DISMISSED WITHOUT
PREJUDICE as not cognizable in the context of objections to a recovery
plan filed by a Receiver duly confirmed by the Court under Act 79. The
remaining Objections asserted by Debt Watch are DISMISSED WITHOUT
PREJUDICE as premature,
4. The “Request to Enjoin the Receiver from Further Action
Pending Submission and Court Approval of a Comprehensive Recovery
Plan” filed by the Honorable Wanda Williams, the Honorable Dan Miller
and the Honorable John R. Campbell is DENIED. The objections to the
Plan stated within that application are DISMISSED WITHOUT
PREJUDICE as premature. ‘

BONNIE BRIGANCE LEADBETTER,

Judge
Cerlified from the Record
, MAR ¢ 9 2012
And Order Exit
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA
C. ALAN WALKER, in his capacity as )
Secrefary for the Department of Community )
and Economic Development, )
. )
Petitioner )

) Docket No. 569 MD 2011
V. )
)
CITY OF HARRISBURG, )
)
)

Respondent

NOTICE OF NON-COMPLIANCE BY HARRISBURG CITY COUNCIL
AND HARRISBURG CITY CONTROLLER WITH
COURT-CONFIRMED RECOVERY PLAN

AND NOW, comes Frederick Reddig, in his capacity as Acting Administrator of the
Office of the Receiver for the City of Hartisburg, by and through McKenna, Long & Aldridge,
LLP, counsel to the Office of the Receiver, to provide Notice to this Honorable Court of non-
compliance with the Recovery Plan conﬁimed by the Court on March 9, 2012 of which the
Department of Community and Economic Development (DCED) has become aware by the
Harrisburg City Council and the Harmisburg City Controller, In support thereof, it is submitted
as follows:

1. On Apiil 10, 2012, in the wake of the resignation of the former Receiver, resolute
in the Commonwealth’s pursuit of fiscal recovery for the City of Harrisburg and in furtherance
of the Declaration of Fiscal Emergency issued on October 24, 2011, Governor Corbett
temporarily assigned DCED the responsibility of administering the Office of the Receiver, such
assignment to expire concurtently, and without further notification, upon this Honorable Court’s

appointment of a new Receiver, In assigning DCED the temporary responsibility of monitoring



the ongoing implementation of the Recovery Plan, Governor Corbett mandated that the DCED
be strictly guided by the Recovery Plan approved by this Court on March 9, 2012 and prohibited
any action that was not consistent with the Court-confirmed Plan, The Governor’s action
included the following directive: “In the event that DCED should become aware of
noncompliance with the Court-confirmed Recovery Plan, it should notify the
Commonwealth Court immediately through the legal counsel of record representing the
Office of the Receiver.” See Exhibit “A” attached to the Status Report filed on behalf of the
Office of the Receiver on April 11, 2012 (emphasis added).

2. Following the Governor’s action to stabilize the Office of the Receiver and ensure
the ongoing implementation of the Recovery Plan for the benefit of the citizens of Harrisburg,
the Secretary of Community and Economic Development, C. Alan Walker, designated Frederick
Reddig, Executive Director of the Governor’s Center for Local Government Services, to fulfill
the temporary assignment of administering the Office of the Rece—:iver, pending the appointment
of 2 new Receiver, See Exhibit “B” attached to the Status Report filed on behalf of the Office of
the Receiver on April 11, 2012.

3. In fulfillment of his temporary assipnment with respect to the Office of the
Receiver, Mr. Reddig has monitored ongoing implementation of tile Recovery Plan. In this role,
Mr., Reddig has observed general compliance with hnplementation.of the Court-confirmed
inifiatives contained within the Recovery Plan, however, several instances of non-compliance
with the Recovery Plan, both actual and threatened, by the Harrisburg City Council and the
Harrisburg City Controller have been observed and are reportéd herein in accordance with

G_ovembr Corbett’s directive contained in his April 10, 2012 letter.



HARRISBURG CITY COUNCIL’S NON-COMPLIANCE
WITH COURT-CONFIRMED RECOVERY PLAN

4, Recgvery Plan Provision: Schedule 2 of the Recovery Plan requires budget

amendments providing for Director of Commumications - salary $75,500, and Assistant City
Solicitor — salary $55,000.

City Council’s Non-Compliance: The Administration dev‘eloped and sent to City Couneil

a 2012 Budget Reallocation Plan #1 Resolution providing for, amongst other action items, the
addition of Director of Communications (salary $75,500 + FICA) and Assistant City Solicitor
(salary $55,000 + FICA) positions. These two positions were to be added to the 2012 Budget
and fimded from an increase in estimated Earned Income Tax collections according to Schedule
2 of the Recovery Plan as determined by the ’Ofﬁce of the Receiver. City Council tabled a vote
on this Resolution and has refused to enact the budget amendments required by Schedule 2 of the
Court-confirmed Recovery Plan.

5, Recovery Plan Provision: Schedule 2 and the Operating Budget Structural Deficit
provisions of the Recovery Plan (see pp. 9-13) require an increase of the City's Earned Income
Tax (EIT) Rate from .5% to 1.5%. Annual estimated revenues to be generated from this
initiative are approximately $6.8 million,

City Council’s Non—CompIiaﬁce: City Council has failed to move this initiative out of

Committee, or even schedule a Committee meeting to advance this vital revenue-generating
initiative. City Council President, Wanda Williams, has indicated that City Council is “not
comfortable” with the increase of the EIT, forecasting the Council’s continued refusal to advance
this Coutt-confirmed initiative. In addition, despite indicating that Committee sessions have
been scheduled concerning the increased EIT and other initiatives, Mayor Thompson and the

City Clerk have confirmed that they have received no notice of any such scheduling,



6. Recovery Plan Provision: Schedule 1 of the Recovery Plan requires an increase

in the number of staff attorneys to add a Deputy Solicitor and Assistant City Solicitor. Mayor
Thompson's Proposed 2012 Budget included funding requests for a total of three staff attorneys,
including the City Solicitor and the additional Deputy City Solicitor and Assistant City Solicitor

as called for by the Recovery Plan.

City Council’s Non-Compliance: City Council eliminafed the Assistant City Solicitor
position and has refused to initiate the increased EIT, the procee‘ds of which were calculated to
fund the additional attorney positions, including the position eliminated by City Council.

7. The failure of City Council to advance the initiatives outlined above and set forth
in the Court-confirmed Recovery Plan compromises the overall fiscal Recovery Plan and process
initiated by the Office of the Receiver, particularly refusal or inacfion on those initiaﬁves that are
desperately needed revenue-producing measures designed to maintain the City’s cash-flow and
contribute to the ongoing provision of vital and necessary services to the citizens of Harrisburg.

8. Members of the City Council have expressed an intention, or otherwise forecasted
their intention, to refuse compliance with the Court-confirmed RE;cover Plan and have signaled
their mistaken belief that initiatives within the Plan are merely proposals or requests with which
they can refuse compliance, notwithstanding this Homorable Court’s confirmation of the
Recovery Plan on March 9, 2012. For example;

(8)  InaMay 16, 2012 report authored by reporter Jack Sherzer and published on the
website of the Harrisburg Patriot News, pennlive.com (PennLive), a verbatim statement issued
by Councilman Brad Koplinski was quoted in which Mr. Koplinski criticized the Mayor’s
support for the Couri-confirmed Recovery Plan, referring to the Recovery Plan as “ill-

conceived” and merely a “proposed remedy” (emphasis added) to the City’s fiscal distress. Mr,



Koplinski further stated: “The state's proposal is less of a plan than it is a plot to force the city
to divest assets while at the same time protecting the guilty.” (emphasis added).

(b)  In further criticizing the Mayor’s compliance with the provisions of the Court-
confirmed Recovery Plan, Mr. Koplinski’s statement referenced above further provided: “[The
Mayor’s] support of the recovery plan as writfen ignores former receiver David Unkovic's appeal
for more concessions as well as his admonition about political pressure to accept it as is.... Iand
most of my colleagues continue to belicve that many questions remain unanswered and that any
proposed remedy must follow a satisfactory conclusion to an investigation.” (emphasis added).

(©)  Mr. Koplinski’s statements recited above were preceded by an April 30, 2012
PennLive article authored by Eric Veronikis in which it was reported that Mr. Koplinski
“suggested the council not vote on any matfers pertaining to the receiver's recovery plan for
Harrisburg until a state or federal investigation of the incinerator retrofit project...takes place.”

(d) | A May 16, 2012 article authored by Nick Malawskey, posied on Pennlive
following a meeting of the Municipal Financial Recovery Advisory Committee held the same
day, addressed Council President Williams® reaction to the increase to the Earned Income Tax
required by the Court-confitmed Recovery Plan as follows: “Williams said the council was not
prepared to approve the increase because it is not in the best interest of city residents. She
also said the council wasn’t being kept informed about what was happening with the city’s
recovery plan.” (emphasis added). The report quoted Ms, Williams as follows: “At this point,

we are not comfortable doing what the commonwealth requests we do...” (emphasis added).

()  Inthe same article authored by Mr. Malawskey, and in response to a reference to
‘the statutory authorization under Act 47 for the Office of the Receiver to compel City Couneil’s

compliance with the Court-confirmed Recovery Plan through a mandamus action brought before



this Honorable Court, Ms. Williams reportedly goaded such action by saying “So be it.” In
addition, at the meeting held on the same day as the media report referenced herein, Ms.
Williams commented that the Commonwealth would “have to do what it has to do” with respect
to fostering litigation to compel the City Council’s compliance with certain initiatives included
mm the Court-confirmed Recovery Plan that City Council is refusing to advance.

HARRISBURG CITY CONTROLLER’S NON-COMPLIANCE
WITH COURT-CONFIRMED RECOVERY PLAN

9. Recovery Plan Provision: Revenue initiative 13 (see p. 162) of the Recovery

Plan requires the sale of certain historical artifacts, also commonly referred to as “wild ‘west
artifacts”, purchased as potential display items for the planned City museums contemplated by
the prior mayoral administration.

City Controller’s Non-Compliance: City Council approved a Resolution submitted by
the Administration authorizing the auction of the said historical artifacts in 2011, A public bid
process was subsequently undertaken and a successful bidder ultimately was chosen, However,
the City Controller failed, and has continued to refuse, to approve the auctioneer contract. Asa
result, the auction cannot proceed as otherwise required by the Court-confirmed Recovery Plan.

10.  Like City Council’s fajlures to advance certain initiatives required by the Court-
confirmed Recovery Plan, the City Controller’s obstruction of the sale/auction of the historical
artifacts owned by the City compromises the overall fiscal Recovery Plan and process initiated
By the Office of the Receiver, depriving the City of revenue-producing initiatives designed to
maintain the City’s cash-flow and contribute to the ongoing provision of vital and necessary

services to the citizens of Harrisburg.
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Respectiully submitted thisc/¥ ~day of May, 2012.

MCKENNA LONG & ALDRIDGE LLP

enmsylvania Bar No. 26300

03 Peachiree Street, NE, Suite 5300
Aflanta, Georgia 30308

Tel: (404) 527-4000

Fax: (404) 527-4198
jikrolikowski@mckennalong.corn

OF COUNSEL:

Thurbert Baker, Esq.
Georgia Bar No, 033887
Mark Xaufiman, Esq.
Georgia Bar No. 409194
Gregory Brow, Esq.
Georpia Bar No, 086422
303 Peachiree Street, Suite 5300
Atlanta, GA 30308

Phone; 404.527.4000

Fax: 404.527.4193
thaker@inckennalong,¢om

mlcaufman@mckennalong.com

gbrow{@mckennalong.com

Attorneys for the Office of the Receiver for the
City of Harrishurg




YERIFICATION

The wndersigned, Frederick Reddig, in his official capacity as Acting Administrator of the
Office of the Receiver for the City of Harrisburg, hereby verifies that the facts set forth in the
foregoing Notice are true and correct to the best of his knowledge, information and belief and
further states that false statements herein are made subject to the p‘analties of 18 Pa.C.S, Section

4904 relating to unsworn falsification to authorities,

Date: 5/13//1 - %AM’Q ,fe,;u(,;

FREDERICK. "REDDIG, in bt official
capacity as Acting Administrator of the
Office of the Receiver for the City of
Harrisburg




INTHE COMMONWEALTH COURT OF PENNSYLVANIA

C. ALAN WALKER, in his capacity as

Secretary for the Department of Community

and Economic Development,
Petitioner
V.
'CITY OF HARRISBURG,

Respondent

Docket No. 569 MD 2011

CERTIFICATE OF SERVICE

I, Joseph Krolikowski, ¥sq., do

hereby certify that I served a true and correct copy of the

foregoing Notice Of Non-Compliance By Harrisburg City Council And Harrisburg City

Controller With Court-Confirmed

Recovery Plan upon the following below-named

individual(s) by depositing the same in the U,S. Mail, postage pre-paid this 24th day of May,

2012 and by e~mail to the addresses indicated below,

Kenneth W, Lee, Exq,

2 Lemoyne Drive, Suite 200

Leinoyne, PA 17043

E-mail: Klee{@tuckerlaw.com

(Atty. for Mayor Linda Thompson, City of
Harrisburg)

Mark D. Schwartz, Bsq,
P.0.Box 330
Bryn Mawre, PA 19010

mschwa6814(@aol.com

SERVED UPON:

Jeffrey G. Weil, Esquire

COZEN O°CONNOR

1900 Market Street

Philadelphia, PA 19103

E-muail; jweil@cozen.com

(Atty. for Secretary Wallcer,
DCED/Commonwealth of Pennsylvania)




MCKENNA LONG & ALDRIDGE LLP

\
Date: May 24, 2012 By:

0 eph@rofiko\wsld, Esq.
ennsylvania Bat No, 26300
303 Peachtree Sirect, NE, Suite 5300
Aflanta, Georgia 30308
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YN THE COMMONWEALTH COURT OF PENNSYLVANIA

C. ALAN WALKER, in his capacity as )
Secretary for the Department of Community )
and Economic Development, )j
)
Petitioner )
) Dacket No. 569 MD 2011
V. )
}
CITY OF HARRISBURG, )
)
Respondent )j
ORDER

Pl
AND NOW, this éﬂ- . day of May, 2012, upon consideration of the existing record in
this case and the testimony presented in suppbrt of the pending Petition for Appohrtment of
Receiver for the City of Harrisburg filed by ths Secretary of Community and Economic

Development on May 11, 2012, the Comt cnters the following fmdings and Order:

1. By prier Order of this Court, on December 2, 2011, this Court found that the
statutory conditions for a Receivership for the City of Hamisburg exist, and David Unkovio was
appointed Receiver for the City of Harrisburg for a period not to exceed two ‘years, subject to
extension pursuaat to Section 701(b) of the Act of July 10, 1987, P.L. 246, {as amended), 53 P.5.

§ 11701101 ef seq. (Act 47).

2. Mr. Unkovic resigned as the Recelver for the City of Harrisburg on March 30,

2012,
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3. Oo May 11, 2012, the Secretary of Commurdty and Beonomic Development fited
the pending Petition for Appolntment of Receiver to fill the vacaney in the Office of the
Receiver, nominating Major General William B. Lynch, USAF, Ret. for appointment as Recefver

for the City of Harrisborg.

4, Following hearing, fhe Court finds Major General ‘Willlem B, Lynch, USAF, Ret.
to be qualified o serve as the Reeeiver for the City of Harrisburg and hereby appoints him to be
the Receiver for ths City of Harvisburg for a period not to exceed two years, wntil no longer than

December 1, 2013, subfect to extension yuder 710(b) of Act 47,33 P.5. § 11701,710(5).

5. The Reocetver is ordered to submit a Status Report within 30 days of the date of
tlis Order fo this Coutt, the Searstery of Commiunity and Ecenomie Development, and the City

of Herrisburg,

6. During the Recefvership, the Mayor ghall continue to carxy out her duties,
including duties relating to the City of Harrishurg's budgst, subject to and consistent with. the
provisions of the Emergency Action Plan, the Recovery Plan confirmed by this Court and any

subsequent smendments or modifications 1o the Plan appraved by this Court, and Chapter 7 af

Act 47 a8 amnended,

7. The Recelver is requived end empowered fo implement the Recovery Flan

approved this Court on March 9, 20 12,
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Turisdiction retained.

BY THE COURT:

R Leetbal

BONNIE BRIGANCE LEADBETTER.

Gertified from the Record
MAY 25 7012

And Order Exit
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|
IN THE COMMONWEALTH COURT OF PENNSYLVANIA

i

C. Alan Walker, in his capacity as : Case No, 569 MD 201!
Secretary for the Department of :
Comumunity and Economic Development,

Petitioner :

V. : Oral Ar sument Requested

City of Harrisburg,

Respondent : !

{
OBJECTIONS OF HARRISBURG CITY COUNCIT, AND HARRISBURG CITY
CONTROLLER DAN MILLER TO NOTICE OF NON-COMPLIANCE BY

HARRISBURG CITY COUNCIL AND HARRISBURG CITY CONTROLLER WITH
COURT- CONFIRMED RECOVERY PLAN

Harrisburg City Council and Harrisburg City Conh‘oiler Dan Miller, by their attorney,
Mark D. Schwarlz, Esquire file these Preliminary Objection}i.; to adocument captioned “ Notice
of Non- Compliance by Harrisburg City Council and Harrisiijurg City Controller with Court-
Confirmed Recovery Plan” (the “Notice”) filed by the law fi.\‘ﬂl of McKenna Long & Aldridge
LLP (the “McKenna firm”) as attorneys for a purported “Oi‘iﬂce of the Receiver for the City of

Harcisburg™ and represent as follows: j
1. This Court has original jurisdibtion of this m}attter puesuant to Sections 608, 702
703, 705, 709 and 710 of the Receivership Act, Act of Octoiber 20,2011, P.L. 318, No. 79 (the
“Receivership Act.”). Accordingly, Pennsylvania Rule of P;rppcllate Procedure 106 applies. RAP
106 specifically provides that “Unless otherwise prescribedlby these rules the practice and
procedure in matters brought before an appellate couxt with;in in its briginaljurisdiction shall be

in accordance with the appropriate general rules applicable to practice and procedure in the

courts of common pleas, so far as they may be applied,”



2. Intum, Pennsylvania Rule of Civil Procedire 1028 provides that Preliminary
Objections may be filed by “any party to any pleading” Ap;ILIicable grounds for the City
Council’s and City Contrc;ller’s Preliminary Objections inciudc the following provisions of RCP
1028 : }

(1) lack of jurisdiction over the subject matt%r.

(2) failure of a pleading to conform to law oti rule of court ....

(3) Insufficient specificity in a pleading f
(@) Legat insufficiency of a pleading ;

(5) Lack of capacity to sue, nonjoinder of a x;ecessar}‘/ patty or misjoinder of a

cauge of action;

(6) Pendency of a prior action

(7) Failure to exercise or exhaust a statutory :kemedy, and

(8) Full, complete and adequate non-statutor'?’ remedy at law.
These objections are filed notwithstanding the fact that Cou%mil and the City Controller reserve
the right fo contest the conslitutionality of the Receivership -'f&ct, In no way do such Preliminary
Objections constitute a waiver of claims with respect to the %constitutionality of the Receivership
Act.

3. A summary of the Notice is that the McKennf:a firm in representing a purported
“office of the Receiver”, consisting of an employee of the e}(ecutive branch’s Department of
Community and Economic Development, is notifying this Court of purported facts pursuant fo
directive of the Governor; a totally separate party. The Notification claims that Havrisburg City

Council is in non- compliance with a purported Recovery Pljzm with respect to budgeting and

funding two positions and increasing the City’s Eamed Incoille Tax (EIT )Rate from ,5% to

|
|
|
|



1.5%., maintaining that these are all “desperately needed rmjrenue—producing measures designed
to maintain the City’s cash-flow and contribute to the ongoiilg provision of vital and necessary
services to the citizens of Harrisburg,” Paragraph 8 of the Nfbtice contains a recitation of
purported facts purportedly published in the news media, Cfonsistent with this Court’s rulings of
May 24, 2012, these purported publications are not susceptible of authentication or admission to
these proceedings. Next follows notification of purported nibn~comp]iance by the City Controller
with respect to the sale of certain Wild West artifacts. Refefk'encc is made in the Notice to
various exhibits which were not part of this Notice, E
OBIECTIONﬁ:
|
4, This “Notification” is of no legal force or eféect as it is confrary to the provisions
of the Receivership Act which clearly recognizes the indcp#é;ndence of a Receiver from the
Executive Branch of Government, Here one has the former ;Receiver‘s law firm acting at the
behest of the Executive Branch of Government, which is sei:arately represented by Cozen
O'Connor. While, as stated in the Notice’s paragraph 1, th% Commonwealth may be “resolute”
in pursuit of fiscal recovery, however, it and the McKenna EFirm are in violation of a plain
reading of the terms of applicable law. Rather than expeditii;)usly appointing a successor receiver
to David Unkovic, the Governor without authority of any S{;“rl‘t “temporarily assigned DCED the
responsibility of administering the Office of the Receiver m'ld implementing the Recovery Plan
of March 9, 2012 , which by all admissions was sold as beililg preliminary in all respects and
hardly confirmed by the court. The Governor may well havip told DCED that it should notify this
Court immediately through the [egal counse} of record repré:senting the Office of the Receiver,
However , the Governor and the Receiver have had diffcrerit law firms representing clearly

different parties and interests. Mischaracterizing an ultra vites and illegal act as “stabilize”(ing)



the Office of Receiver, the Governor’s designation of Fredgrick Reddig of DCED to administer
an “Office of the Receiver” was an empty gesture without sftatutory basis. The problem is that
this is all contrary fo the express words of the Receivership Act which says nothjng about an
“Office of the Receiver” or about any powers of the Goverrior once a receiver is initially
appointed. Infact, Section 608 of the Receivership Act proivides specifically at (b) “ Govemor’s
powers—The emergency powers of the Governor under th%s chapter shall be suspended upon the '
enactment and continued implementation of an ordinance uhder section 607 or entry of a
judicial order appointing a receiver under section 702.” T.he only thing for a Governor or his
Secretary of DCED to do after the appointment of a Receh?;er confirmed by the Court is to
revoke the appointment pursuant to application by this Cou:rt pursuant to Section 705 {d) and to
name another to be confirmed by the Court, Section 705 spesaks in terms of filling a vacancy in
the office in the same manner. It says nothing about enablin:':g the Qovernor to take the kind of
actions described in the Notice, To the contrary, the Receiv{ir.is clearly to be independent,
separate and apart from DCED and the Executive. .

Case law pertaining to statutory constructioné clearly supports City Council and
the Controller’s Objections. Pennsylvania’s Statutory Constfruction Actof 1972, 1972, Dec 6.
No. 290 at Section 1901 specifically states that where a staf:tute' is unambiguous and does not
produce a manifestly absurd result, the court may not disregj;mtl the letter of it. In re Estate of
Leitham, 726 A.2d 1116, Cmwlth. 1999, reargument denied*.? appeal. denied, 743 A.2d 924, 560
Pa. 713. Moreover, the language of the Receivership Act is clearly mandatory when it comes to
reference to only a Receiver as a person, not an “Office of tlzle Receiver”, and providing no

further role than revocation and reappointment of a new recéiver subject to Court confirmation.

Where, as is the casc here, mandatory statutory language is involved, a court will declare a



transaction void for failure to comply strictly with provisioné’s thereof, Sargo, IL, Inc. v. City of
Philadelphia, ED. Pa. 1980, 488 F. Supp. 1045. Wheﬁ it cofmes to legislative intent, Section
1921(b) provides “when the words of a statute are clear andéfree from all ambiguity, the letter of
it is not to be disregarded under the pretext of pursuing its si:irit” This is exactly what the
Governor and those behind the “Notice” are feebly attempti:hg.
For the above referenced reasons the Notiﬁc%\tion is Objected to as being violative

of Rule 1028 (1)(2)(4)(5) and (7). '

5. The Notice’s provisions with respect to alle g';ed Non- Compliance by Harrisburg
City Council with the Court Confirmed Recovery Plan are cf)bjected to pursuant to paragraph 4
bereof and further as follows, Council is accused of non coénpliance with respect to budgeting
for and funding a communications position and assistant Cljty Solicitor position as well as
increasing the City’s Earned Income Tax rate. Itis c[aimed: that fl.u_lding these two positions is
“designed to maintain the City’s cash-flow and confribute t(;) the ongoing provision of vital and
- necessary services to the citizens of Harrisburg.” Para graphi 8 contains a recitation of purported
facts purportedly published in the news media. Consistent ;vith this Court’s rulings of May 24,
2012 these purported publications are not susceptible of auithenﬁcx?tion or admission to these

proceedings. |

The former Receiver, who resigned over ethiica] concerns over an environment of
corruption and called for an investigation by criminal authdiriﬁcs, made it clear to this Court that
his “Report” was preliminary. Proceedings held by this leélrt on March 1, 2012 repeatedly
emphasijzed the preliminary nature of the Plan which was nélodiﬁcci in open Coust, as reflected in

the Court’s Order of March 9, 2012. The Court emphasized the need for the Receiver to come

back to the Court for final approval, Specific objections that were filed by the undersigned on



behalf of City Council President Wanda Williams, City Conftroller Dan Miller and City Treasurer
John R. Campbell wete specifically *“ DISMISSED WITHO%UT PREJUDICE as premature,”
Accordingly, it is now i;rcmature for the Notice to claim noil-compl‘iance.

Moreover, the Receivership Act provides repfeaiedly and specifically at Section
703 (c) that the “Recovery plan may not.... (1) unilaterall}f.r levy taxes,” This is a power clearly
retained by elected officials. , ;

Again, principles of statutory construction uf)hoid this clear prohibition with
respect to the levying of taxes. Moreover, Section 1928(b)(iB)’0f the Statutory Construction Act
provides for strict construction of provisions with respect toi the imposition of taxes.

For the above referenced reasons, thé Noticef is objected to as being violative of
Rule of Civil Procedure 1028 M@)@) (5) and (7).

6. The Notice’s provisions with respect to alleg:ed Non- Compliance by the City
Controller with the Court Confirmed Recovery Plan are obj:ected to pursuant to paragraphs 4 and
5 hereof and further as follows. ;

The Notification neglected to reference the fact that prior litigation is pending on
this issue in the Court of Common Pleas of Dauphin Count};*, Penns—ylvania in the matter of Linda
D. Thompson, Mayor of Harrisburg vs. Danlel C. Miller, City Controller at 2012 CV 2763. This
litigation is in the nature of a mandamus action specifically,with respect to the sale by auction of
“the remaining City-owned western artifacts purchased by former Mayor Reed.” (Complaint, Par
19) Activities with respect to purported authorization go batk to 20b6. The action alleges that the
City Controller has refused to sign a contract with an Auctioneer, The action references the
preliminary Recovery Plan tentatively approved by this Coélrt on March 9, 2012 omitting this

Court’s insistence that the Receiver return to this Cowt prior to any sale of assets.



In an Answer containing New Matter City Controller Dan Miller maintains that
he could not approve the contract as the requisite budgetarye: amendment was not made as to cost
and revenue and that he is “only authorized to execute contracts that have been properly
budgeted pursuant to Section 2-307.4(a) of the Harrisburg Gity Ordinances.” (Answer, Par 31).
Moteover, the Controller maintained that estimated sales commissions to be paid from gross
proceeds of the sale pursuant to the contract had not been prfoperly budgeted or approved by City
Council, as is required by Section 2-307.4(a)(1) of the City brd'mances. (Answer, Par 32)
Further, he found the contract lacking as it was not competi:tively bid, but instead selected by the
Mayor. Accordingly it was something that must be approveéi by City Council. In terms of the
specifics of the Recovery Plan, there is no timeline for the s:jale of these assets. Rather, the goal is
the maximization of proceeds as the Controller states that “':I'o the contrary, the portion of the
recovery plan aftached to the Complaint.....explicitly states:that ‘[t]he City shall consider the
current market conditions for items of historical interest pri(fn‘ to committing to a sale and may
consider several sales over an extended fime period to avoid the unnecessary loss of value due to
adverse market conditions.”” (Answer, Par 42.) Moreover, t;he Controller quotes from this
Court’s Order entered March 9, 2012 stating that * The Rec%eiver has committed to return to this
coutt for approval before contracting to sell or lease assets of the City...”,

Finally, there is the matter of the djspositioniof proceeds from any sale. While the
Receivership Act contains language as to the disposition of ;as sels, it also clearly states at Section
707(b) that “ Nothing under this section shall be construed t-'o authorize the receiver to
unilaterally abrogate, alter or otherwige interfere with a lien;, charge, covenant or relative priority
that is : (1) held by a holder of a debt obligation of a distressed city; and (2) granted by the

contract, law, rule or regulation governing the debt obligation.” What controls is the earlier



pledge of the western artifacts assets pursvant to a 2006 Hali-risburg Redevelopment Authority
Note issued in 2006 and Ordinance No. 24 of 2006 passed by Council on December 11, 2006
and approved by the Mayor on Decembcr 19, 2006. Patagrféph 12 thereof states that the City will
sell certain assets, including but not limited to, artifacts...., with net proceeds from such sales
going towards repayment of the Note.

At the last hearing in this matter, this Court %epeatedly emphasized the importance
of the Receiver having independence and adequate resources. At the same time questions were
raised and left unanswered as to whether or not the MCKBD.[%]& firm had exhansted its seven figure
budgetary authorization, In order to address these concerns,é this Court needs to have an
understanding as to whether or not the McKenna firm has e;‘nteted into a contingent fee
agreement, which by its nature, would not only detract froru the maximization and definition of

“proceeds™ but raise questions and new elements as to othe pressuies on the Receiver’s

independence with respect the timing and nature of asset sales.

WHEREFORE Harrisburg City Council and the Harrisburg City Controller request that this
Honorable Court sustain their Preliminary Objections and strike the “Notice of Non-
Compliance” filed May 24, 2012,

Dated: June 1, 2012 Respectfully qubmited,

Mark D. Schwé @squ'ma :
PO Box 330 )
Bryn Mawr, PA 19010

610 525-5534

Aftomey PalLD. 30527

Counsel for Objectors Harrisburg City Council and
the Harrisburg City Controller



CERTIFICATE OF SERVICE
I hereby certify that I have this 1st day of June, 2012 emailed a copy of this Notice of
Appearance to:

Jeffrey G. Weill,, Esquire
COZEN O’CONNOR.
1900 Market Strest
Philadelphia, Pa 19103

Joseph Krolikowski, Esquire
McKenna Long & Aldridge, LLP
303 Peachtreg Strcet, NE

Suite 5300

Atlanta, Georgia 30308

Kenneth Lee, Esquire
Tucker Arensberg, P.C.
111 Notth Front St

P.O. Box 889

Harrisburg, Pa 17108-0889

Scott Wyland, Esquire
Salzmann Hughes, PC

343 Alexander Spring Road
Suite 1

Carlisle, PA 17105

Neil Anthony Grover, Esquire
2201 N. 2" Street 5
Harrisburg, PA 17110 %

Mark D. Schwértﬁ&s_qll e
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" pennsylvania
I OFFICE OF THE RECEIVER
FOR THE CITY OF HARRISBURG

VIA EMAIL

June 11, 2012

The Honorable Wanda Williams
President of Council

City of Harrisburg

Office of the City Clerk/City Council
10 North Second Street, Suite 1
Harrisburg, PA 17101

Dear Council President Williams:

As you are aware, on May 24, 2012, a Notice of Non-Compliance By Harrisburg City
Council and Harrisburg City Controller With Court-Confirmed Recovery Plan was filed in the
Commonwealth Court on behalf of the former Acting Administrator of the Office of the Receiver,
Frederick Reddig. Please be advised that Section 708(a) of Act 47 as amended authorizes me to
issue an order to any elected official of the City of Harrisburg to implement any provision of the
Recovery Plan. Sections 708(b) and 709 of Act 47 as amended further authorizes me to petition
the Commonwealth Court to issue a writ of mandamus upon any elected official of the City of
Harrisburg to secure compliance with any order I issue pursuant to Section 708(a).

I have included a copy of the Notice of Non-Compliance previously filed with the
Commonwealth Court herein for your reference. Your failure to advance the initiatives of the
Court-confirmed Recovery Plan as outlined in paragraphs four (4) through six (6) of the Notice of
Non-Compliance compromises the overall fiscal Recovery Plan and process Initiated by the Office
of the Receiver, particularly your refusal or inaction on those initiatives that are desperately
needed revenue-producing measures designed to maintain the City’s cash-flow and contribute to
the ongoing provision of vital and necessary services to the citizens of Harrisburg. Your
compliance with the provisions of the Court-confirmed Recovery Plan is mandatory.

Accordingly, please accept this correspondence as my order, issued pursuant to Section
708(a)(1) of Act 47 as amended, directing you to implement each and every provision of the
Court-confirmed Recovery Plan as outlined in the enclosed Notice of Non-Compliance, specifically
those initiatives and actions identified in paragraphs four (4) through six (6) of the Notice. Your
compliance with this order is required on or before Monday, June 18, 2012. Should you fail
to take action to implement the provisions of the Recovery Plan on or before the aforesaid date,
T will immediately thereafter petition the Commonwealth Court pursuant to Sections 708(b) and
709 of Act 47 as amended to compel your compliance with my order. I would prefer to avoid

Office of the Receiver for the City of Harrisburg
401 Finance Building, 613 North Street | Harrisburg, PA 17120 | 717.231.5558 | F 717.783.5455 | www.pa.gov/harrisburgreceiver



 pennsylvania

OFFICE OF THE RECEIVER
FOR THE CITY OF HARRISBURG

PA

Page 2
the initiation of such litigation, however, your continued refusal to comply with the provisions of
the Court-confirmed Recovery Plan will leave me no other alternative. Thank you.

Sincerely,

William B. Lynch
Receiver for the City of Harrisburg

Cc: Mayor Linda Thompson
Dan Miller, Controller
Kirk Petroski, City Clerk
Mark Schwartz, Attorney

WBL:amm

Office of the Receiver for the City of Harrisburg
401 Finance Building, 613 North Street | Harrisburg, PA 17120 | 717.231.5558 | F 717.783.5455 | www.pa.gov/harrisburgrecelver
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) A OFFICE OF THE RECEIVER ’
W - FOR'FHE CTTY OF HARRISBURG

The Honorable Linda Thompsan
City of Harrisburg

Rev. Dr. Martin Luther King, Jr.
City Government Center

10 North Second Strest, Suijte 202
Harrish_ur,g,' PA 17101

The Honoerable Wanda Williams
President of Council

City of Harrisburg

Office of the City Clerk/City Council
10 North Second Street, Suite 1
Harrisburg, PA 17101

VIA EMAIL

June 22, 2012

“Tha Honorable Jeffrey T. Haste

Dauphiln County Commissioner, Chairman
Mr. Frederick W. Lighty

Assistant County Solicitor (Alternate)
Dauphin Courity Béard of Commissiariers
P.O. Box 1295

Harrisburg, PA 17108

Mr. David E. Black

President & CEQ

Harrisburg Regional Chamber & CREDC
3211 North Front Street, Suite 201

Harrisburg, PA 17110

Dear Members of the Municipal Finarcial Recovery Advisory Committee:

As you know, on Monday, June 11, 2012, I issued an Order Pursuant to Section 708(a)(1) of
Act 47 as amended directing the City Council and the City Cantroller te implement, certain pravisions
of the court-confirrmed Recovery Plan, specifically those provisions outiined in the Notice of Non-
Compliance filed with the Commohwealth Court prior to my-appointment. In my Order, I forecasted
my intention to compel compliance with the court-confirmed Recovery Plan by instituting a
mandamus action’ pursuant to Section 709 of Act 47 as amended if compliance were not forthcorning
by the clase of business, Monday, June 18, 2012,

My Order relative to the City Controller has been mooted by legal action faostered recently by
Mayor Thompson in the Dauphin County Court of Common Pleas. To the extent the ssue pertaining
to Carnitroller Miller is the subject of county court action being pursued by the Mayor, I do not intend
to request mandamus relief pertaining. to the artifacts issue. However, I remain resolute in ny
intention to pursue mandamus relief against the City Council for continued non-campliance with: the
provisions of the court~confirmed Recovery Plan that I have. outlined in my Order by reference to the
Notice of Non-Compliance., Unfortunately, I have not been informed of Council’s compliance with my
directive at this polnt, ' ’

Accordingly, although I have already met with and/or discussed the issues of City Council’s
non-compliance and my intention to pursue mandamus relief with several of you, please accept this
correspondence as my final consultation with you as required by Section 7i1{e) of Act 47 as
amended concerning my Order to the City Council and my intention to pursue mandamus relief in the
Commonwealth Court should City Council’s compliance not be forthcoming. I request any additional
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consultation you may wish_for me to consider be provided.to me either via telephone or in a written
response te this email. If I do not receive any response from you, I will presume you have elected
not to consult with-me as you are periitted by the prOVlSIOI’lS of Section 711 of the Act. If you do
provide ime your thaughts I will consider them prior to seeking mandamus relief In the
CommonWealth Court. . ‘

Thank yau for’ your attention. I leok forward to recelving any and all thoughts or remarks that
you wish for me to consider. It remains my hope that legal action to compel compliance with the
court-confirmed Recovery Plan will net be required.

Sincerely,.

WBoe 3. Jy il

William B. Lynch ‘
Recelver for the City of Harrisburg
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EXHIBIT 1



MARK D, SCHWARTZ
Attorney at Law
Post Office Box 330
Bryn Mawr, Pennsylvania 19010-0330
www.markschwartzesq.com
Telephone & Fax- 610 525-5534\

Tune 27, 2012

Joseph Krolikowski, Esquire
McKenna Leng & Aldndge LLP
- Suite 5300

303 Peachtree Street, NE-
Atlanta, GA 30308

Re: Receiver’s Letfer of Tune 22, 2012 to the Municipal Financial Recovery
Advisory Comimittee

Dear Mr. Kroligowski:

My client, the Honerable Wanda Williams, has forwarded fo me the Receiver’s
letter of June 22, 2012 to her and others on the Municipal Financial Recovery Advisory
Comn:uttee A capy is attached .

As you know, she is represented by counsel, Accordingly T would appreciate your
client providing me with:all correspondence that he send to her-attention, ag'well as
correspondence he may be addressing to the City Treasuter and Controlles whorn I also
represent i in the Comimonwealth Court proeeedings.

I'am troubled that General Lynch is threatening ltigation so quickly into his
tenure. There has been no indjeation from your firm or the Receiver as to what has been
done 1o resolve the corrupt atmosphere that his predecessor deseribed that taints the
decisions of your office.

I have filed objevtions to the previous notice of non compliance filed with the
Court and would ask that you and the Receiver consider them and respond fo the jssues
raised therein as well as what progress has been made in making for improvement in the
environment surrounding the Receivet’s office.




Josgph Krolikowski, Esquire
(Continuyed-2)

I too am interested in a resolution other than mandamus relief and the issues that
litigation promise. Accordingly, I trust that I will hear from you to discuss this matter.

CC: Honorablé Wanda Williams
Honorable Dan Miller
Honorable Johir Campbell
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M'CKeﬂIIa Loﬂg

Albzny 5 . New York
Atlanta & Aldrldg e Phlacleiphia
Brussels Auormeys at Law San Plego
Denver 303 Peachtres Street, NE» Suite 5300 » Atlanta, GA 30308  SaFrandsco
Los Anteles Tel; 404,527:4000-« Fagy 404,527, 4198 Washipgton, B.C..

MARK 8. KAUFMAN
404.527.47120

wis.mckennalonig.com

EMAIL ADDRESS:
mkaufman@mckennalong.coni

July 3,2012

VIA U8, MAIL AND
VIA EMAIL: MARKSCHWARTZGS14@OMAIL.COM.

Mark D. Schwarlz

Attorney at Law

Past Office Box 330. o _
Bryn Mawr, Pennsylvania 19010-0330

Re:  Compliance: With Marchi 9, 2012 Commnionwealth Couit’s’ Order Confirming
Recetver for City of Harrishuig's Recovery Plan; Response to Your Letter of
June 27,2012

Dear Mr. Schwartz:

As counsel to the Receiver for the City of Harrisburg, William B, Lynch, T write in
response fo your letter of June 27 addressed. to my colléague, Joé Krolikowski. Initially, let me
please vequest that, heticeforth, should you desite ta commiunicate with ¢ounsel to the Receiver,
you divect yout comnbicafions:to me, ¢opying Mr. Krolkowski. Thank you,

Regaidinig. the: copmpunication with City Council Member Wanda Willianis, who we
understand to be your client, please be. advised -that in the referenced and attached letter of
June 22, 2012, the Reeelver, acting as such; ‘was communicating with Ms. Williams in her
capacity as a member of the Municipal Finance Recovery Advisory Committee, as he was
required to de under Act 47. The tiotice was not from counsel, and it was not part of a legal
pmccedmg If i the Tuture it is necessary or appropriate for the Receiver’s counsel fo serve
pleadings or otherpapers in a judicial proceeding on Ms, Williams or any of the other elients you
have indicated you represent, we will, of course, either serve them with process under apphcable
law, or, in existing piocecdings, serve papers.on you as:their courisel,

Furthermore, as the Receiver, Mr, Lynch bélieves that to propesty fulfill his role and his
duties wider Act 47, he néeds 16 engage i dialogne fiom time to time with members of Gity
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Council and other elected. officials who are involved in the financial :affairs of the City, and this
would include the City Coiitroliér -and Treasurey; who we understand you te also represent.
Accordingly, he intends to communicate with such officials as he deems appropriate, unless you
were to specifically instiuct your clients not to discuss financial or related matters regarding the
City with him. I certginly hope that you will not take such ‘an approach,

Your letter states that you ave “trovbled™ Uy the fact. that the Receiver is threatening
litigation “so quickly” into his tenure, referring, 1 assume to his June 22nd letter where he
expressed. thie likely nieed to commeiice ploceedmgs seeking to mandamug the City Coungil to
comply with previously eourt-oidered aspects of the Recovery Plan. As you mie awate, the
Recovery Plan-was first sibimitted to-the Court on February 6, and aftera March 1, 2012 hearing,
that Plan was confirmed by Judge Leadbetier of the Commonwealth Court by her Order of
March 9, 2012. If fhie Receiver proceeds with mandamus elief, it will be to request that Judge
Leadbetier compel the City Cotneil to take gction in furthetance of provisions: of the Plari that
were judiclally confirmed and approved almost four manths ago, While the Receiver, it is true,
has -only been at his pest for somewhat more than a month, certain key provisions of the
Recevery Plan, which wete confirmed and directed to be implemented by the Court’s Mareh 9
Order, were ot actéd upon in any Fashion by City Conneil from March 9 and for almost four
months singe theit.

Notably, asyou know, aind as was made clear al the Maich 1 lieating to consider the
prudence of the Plan; City Couneil’s passage of the EIT, as well ag'the prompt commencenient of
Judicial preceedings in the Court of Common: Pleas to approve the EIT were: both necessary
freconditions to sending bills t6 colleet the tax; and 4s reflected ii.the Recovery Plan presented
on Mareh 1, the ablhty of the Clty to ganer-over $1.7 Million in:operating revenyes. this year
from the EIT, [ag was iterated. in Sghedule | (marked as Bxhibit 6) to the March 1 hearing] to
address the City growing operating deficit, required thai the EIT approval process proceed
promptly. As you dlso are aware, the approval and implementation of the EIT is critical to
,Hamsbm;, s finaneial futuie; -as it Is estimated to generate over $5.1 Million in revenues in 2013
and $6.86 Million iri each of 2014 through 2016 — consfituting mote than 10% of the City’s fotal
anfival eperating revenue budget.

After Mr: Lyneh was appointed Receiver, he made inquiry of the City Council menibers
and the Controller about the failure to enact leglslaﬁon to implement the EIT, only to e
definitively advised that (he members of" Qlty Couiseil, wha you represent, were: nat gomg to
approve the courf-ordered EIT. Since then, many of them Jiave talked to the press and in otler
public settings, expressing their intention o disregatd or defy the court-confirnied Recovery Plan
that required tfre: passage of leglslation to implement the BIT, and to vigorously seek to eppose
any mandamus effort to compel their compliance with that aspect of the Plan, In this setting, at a
minimum, it is dlsmgem‘mu:s fot you to be traubled about the Receiver purportediy acting “so
quickly” to redress the situation,
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Your fetferalso notes that you filed prior oljjestions.to the notice-of non- complxauce that
had been submitted to the Commotywealth Court by the Office of the Receiver prior to
M. Lynch’s appomtment In.addition to:the fact that such notlce made your clients ¢learly aware
that they werg in non-eomplianice with the Recovery Plaii and fic Comt’s Confirmation Oider
well more thain a month ago, I want youto ¥now that the Receiver reviewed and. eorisidéréd your
objections and finds them lacking in. merit. In the Beoeiver’s recent disoussions with most of
your clients since learning -of their oppositien to adopting the EIT, he refereneed: the lega] and
-eqmtable basés for seeking imandamus relief as well as'tlie -practieal considerations, given the
se’uously chillenging fiscal condition of the City, that underscore the vieed fo-adopt the BIT &nd
to. do so prompily, Morgover, the Order of the Regeiver dated June 11, 2012 wag issued after
considering your -objections, -and that Order, as modified by the Receiver’s comments In his
June 22, 2012 letter (attached to your letter of Tune: 27th), reflects the Receiver’s intentions to
proceed with a pefition seeking mandamus relief. TFurtherinore, and in any event, this letter is ot
the place to debate any of the many issues that will atise in an enforcetnent proceeding, as both
the merits of the requested mandamus relief, -as well as your clients’ grounds to distegard the
Commonveatthts Order, should appropriately be left to the Commonwealth Court to consider
and decide based o an. applopunte record.

Tii the fitial paragraph of your letter, you jndicate that yorur clients aré interested in a
resolufion othet than the Recelver finding: it riecessaby to proceed. with a. petition. for inahdamus
relief, Bf your City: Council member clients, suppotted, by the Controller and. Treasurer, were to
advise: you that they are-now prepared to take up and unconditionally vole to pass legislation to
authorize: the EIT and its immediate unplcmcntatlon at the fortheeming Council meeting
scheduléd for July 11th--+tlic last meeting, T understand, before the Couneil takes its summer
break---I would ask that yau promptly inform me of that committhent; aud if 50, thie Receiver
will witlihold filing a petition for mandamus pendling the outcome: of the July 11th Council vofe.

Mk 8, Kaufitian

MSK/lain

cor  William B: Lynch; Receiver




C. ALAN WALKER, in his capacity as
Secretary for the Department of Community
and Economic Development,

V.

CITY OF HARRISBURG,

INTHE COMMONWEALTH COURT OF PENNSYLVANIA

)
)
)
)
Petitioner )
)} Docket No. 569 MD 2011
)
)
)
)
)

Respondent

CERTIFICATE OF SERVICE

I, Joseph Krolikowski, Esq., do hereby certify that I served a true and correct copy of the

foregoing Petition for Issuance of Writ of Mandamus upon the following below-named

individual(s) by depositing the same in the U.S. Mail, postage pre-paid this 10th day of July,

2012 and by e-mail to the addresses indicated below.

SERVED UPON:

Kenneth W. Lee, Esq.
2 Lemoyne Drive, Suite 200
Lemoyne, PA 17043
E-mail: KlLee@tuckerlaw.com
(Atty. for Mayor Linda Thompson, City of Harrisburg)

Jeffrey G. Weil, Esquire
COZEN O’CONNOR
1900 Market Street
Philadelphia, PA 19103
A E-mail: jweil@cozen.com
(Atty. for Secretary Walker, DCED/Commonwealth of Pennsylvania)

~ Mark D. Schwartz, Esq.
P.0.Box 330
Bryn Mawr, PA 19010
E-mail: mschwa6814@aol.com



MCKENNA LONG & ALDRIDGE LLP

Date: July 10, 2012 By:

303 Peachtree Street, NE, Suite 5300
Atlanta, Georgia 30308

ATLANTA:5398670.6



